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PREFACE 

This  is  a  revised  edition  of  a  book  which  was  published 
in  1898. 

In  the  year  1873  the  Secretary  of  State  for  India  sent  to  the 
Government  of  India  the  rough  draft  of  a  Bill  to  consolidate 
the  enactments  relating  to  the  Government  of  India.  This  draft 
formed  the  subject  of  correspondence  between  the  India  Office 
and  the  Government  of  India^  and  an  amended  drafts  embodying 
several  proposals  for  alteration  of  the  law^  was  submitted  to  the 
India  Office  by  the  Government  of  India  in  the  month  of 
February^  1 876.  After  that  date  the  matter  was  allowed  to  drop. 

The  case  for  consolidating  the  English  statutes  relating  to 
India  is  exceptionally  strong.  The  Government  of  India  is 
a  subordinate  Government,  having  powers  derived  from  and 
limited  by  Acts  of  Parliament.  At  every  turn  it  runs  the  risk 
of  discovering  that  it  has  unwittingly  transgressed  one  of  the 
limits  imposed  on  the  exercise  of  its  authority.  The  enactments 
on  which  its  authority  rests  range  over  a  period  of  more  than 
120  years.  Some  of  these  are  expressed  in  language  suitable 
to  the  time  of  Warren  Hastings,  but  inapplicable  to  the  India 
of  to-day,  and  unintelligible  except  by  those  who  are  conversant 
with  the  needs  and  circumstances  of  the  times  in  which  they 
were  passed.  In  some  cases  they  have  been  duplicated  or  tri- 
plicated by  subsequent  enactments,  which  reproduce  with  slight 
modifications,  but  without  express  repeal,  the  provisions  of 
earlier  statutes ;  and  the  combined  effect  of  the  series  of  enact- 
ments is  only  to  be  ascertained  by  a  careful  study  and  com- 
parison of  the  several  parts.  A  consolidating  Act  would  repeal 
and  supersede  more  than  forty  separate  statutes  relating  to  India. 

In  England  the  difficulty  of  threading  the  maze  of  ad- 
ministrative statutes  IS  mitigated  by  the  continuity  of  ad- 
ministrative tradition.  In  India  there  is  no  similar  continuity. 
The  Law  Member  of  Council,  on  whom  the  Governor-General 
is  mainly  dependent  for  advice  as  to  the  nature  and  extent  of 
his  powers,  brings  with  him  from  England  either  no  knowledge 
or  a  scanty  knowledge  of  Indian  administration,  and  holds 
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office  onlv  for  a  U*rni  of  five  vears.  The  memWrs  of  the  Civil 
Service  who  are  posted  at  the  head-quarter?  of  the  Central  and 
Local  Governments  are  engaged  in  climbing  swiftly  up  the 
ladder  of  preferment,  and  rarely  pause  for  many  years  on  the 
same  rung.  Hence  the  risk  of  misconstniing  administrative 
law^  or  overlooking  some  important  restriction  on  administrative 
powers,  is  exceptionally  great. 

During  various  intervals  of  leisure  after  my  return  from 
India  in  1886 1  revised  and  brought  up  to  date  the  consolidating 
draft  of  1873,  ^^^  eudeavoureil  to  make  it  an  accurate  repro- 
duction of  the  existing  statute  law.  The  revised  draft  was 
submitted  to  the  Secretary  of  State^  but  the  conclusion  arrived 
at^  after  communication  with  the  Government  of  India^  was 
adverse  to  the  intro<luction  of  a  consolidating  measure  into 
Parliament  at  that  time.  It  was^  however^  suggested  to 
me  by  the  authorities  at  the  India  Office  that  the  draft 
might,  if  published  as  a  digest  of  the  existing  law,  be  useful 
both  to  those  who  are  practically  concemerl  in  Indian  ad- 
ministration^ and  Ui  students  of  Indian  arlministrative  law.  It 
has  accordingly  bet.'U  made  the  nucleus  of  the  following  pages. 

The  first  chapter  contains  snch  amount  of  historical  intro- 
duction as  appeared  necessary  for  the  purpose  of  making  the 
existing  law  intelligible.  The  sources  from  which  I  have 
drawn  are  indicated  in  a  note  at  the  end  of  the  chapter.  There 
are  many  excellent  summaries  of  British  Indian  history^  and 
the  history'  of  particular  i)eriod8  has  been  treated  with  more 
or  less  fullness  in  the  biographies  of  Indian  statesmen^  snch  as 
those  which  have  appeared  in  Sir  William  Hunter's  series. 
But  a  history  of  the  rise  and  growth  of  the  British  Empire  in 
India,  on  a  scale  commensurate  with  the  importance  of  the 
subject,  still  remains  to  \Hi  written.  Sir  Alfred  Lyall's 
admirable  and  suggestive  Rise  and  Expansion  of  the  British 
Dominion  in  India  ap]>ears  to  me  to  indicate^  better  than  any 
book  with  which  I  am  ac(|uaintcd,  the  lines  on  which  it  might 
be  written. 

The  second  chapter  contains  a  short  summary  of  the  existing 
system  of  administrative  law  in  India.  This  has  been  care- 
fully revised  in  the  present  edition,  and  brought  up  to  date. 

The  third  cha|>ter  is  a  digest  of  the  existing  Parliamentary 
enactments  relating  t/)  the  government  of  India,  with  ex- 
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planatory  notes.  This  digest  has  been  f  mmed  on  the  principles 
now  usually  adopted  in  the  preparation  of  consolidation  Bills 
to  be  submitted  to  Parliament ;  that  is  to  say^  it  arranges  in 
convenient  order^  and  states  in  language  appropriate  to  the 
present  day^  what  is  conceived  to  be  the  net  effect  of  enact- 
ments scattered  through  several  Acts.  When  this  process  is 
applied  to  a  large  number  of  enactments  belonging  to  different 
dates^  it  is  always  found  that  there  are  lacunae  to  be  filled, 
obscurities  to  be  removed^  inconsistencies  to  be  harmonized^ 
doubts  to  be  resolved.  The  Legislature  can  cut  knots  of  this 
kind  by  declaring  authoritatively  how  the  law  is  to  be  con- 
strued. The  draftsman  or  the  text- writer  has  no  such  power. 
He  can  merely  state,  to  the  best  of  his  ability^  the  conclusions 
at  which  he  has  arrived,  and  supply  materials  for  testing  their 
accuracy. 

The  fourth  chapter,  which  deals  with  the  application  of 
English  law  to  the  natives  of  India,  is  based  on  a  paper  read 
at  a  meeting  of  the  Society  of  Comparative  Legislation.  It 
points  to  a  field  in  which  useful  work  may  be  done  by  students 
of  comparative  jurisprudence. 

In  the  fifth  chapter  I  have  tried  to  explain  and  illustrate 
the  legal  relations  between  the  Government  of  British  India 
and  the  Governments  of  the  Native  States  by  comparison 
with  the  extra-territorial  powers  exercised  by  British  authorities 
in  other  parts  of  the  world,  such  as  the  countries  where  there 
is  consular  jurisdiction,  and  in  i)articular  the  modem  pro- 
tectorates. The  subject  is  interesting  and  important,  but  full 
of  diflSculty.  The  rules  and  usages  which  govern  the  relation 
between  States  and  peoples  of  different  degrees  and  kinds  of 
civilization  are  in  a  state  of  constant  flux  and  rapid  growth, 
and  on  many  topics  dealt  with  in  this  chapter  it  would  be 
unsafe  to  lay  down  general  propositions  without  qualifying 
and  guarding  words.  There  are  quicksands  at  every 
step. 

Since  the  date  of  the  first  edition  of  this  work  important 
changes  have  been  made  in  the  Orders  in  Council  which  regulate 
the  exercise  of  jurisdiction  in  African  protectorates,  and  the 
jurisdiction  exercised  by  the  Governor-General  in  Council  in 
the  Native  States  of  India  has  been  brought  into  line  with  the 
extra-territorial  jurisdiction  exercised  under  authority  of  the 
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^H 

Treaty  of  Peace  with  Marilthils. 

Parliamentary  inquiries  into  ad- 

ministration of  justice  in  Bon- 

^H 

ga!  and  into  causes  of  Camatie 

^H 

War.— Act  passed  to  amend  the 

^1 

Regulating   Act  (2[   Geo,   III. 

^H 

c.  70). 

^H       1783.     Lord  >forth   resi gun.— Lord 

1782.   Death  of  Hyder  Ali. 

Naval  battles  between  French  and 

^M                 Sbelbume,  Prime  MiniBters. 

Engii-hin  Bay  of  Bengal. 

■^             nrattan'a    Declaration   of   Right 

^fe                aec«pled  bj  Irish  Parliament. 

^B      1783  (April  3).   Coalition  minietry 

1783.  Pondinherry  and  other  French 

^H               andet    Duke    of    Portland    an 

sfltlemenls  restored  to  EVance 

^H              Prime  Minister. 

by  Treaty  of  Versailles. 
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^^^^r              OF                     ^H 

GlNKBAL   HlSTORV. 

^^H 

IBOa.     Treaty   of    Amieixfl.      Cape 

1802.    Treaty  oE  Bansein   and   re-              ^H 

restored  lo  Dutch. 

storation  of  Peshwd.                              ^H 

1803  (Hnj).    War  derlared  bctwe«D 

1803.  League  of  Sindia  and  Nagpur               ^^M 

England  and  France. 

Raja  (Maratbie).                                       ^H 

MariithA  War  (Battles  of  Assayc,               ^H 

Argaum,  Laawaroc).                                  ^^M 

IBM.   Pitt'a  second  minwtry. 

1804.   Ciiekwar  of  Baroda  submits               ^H 

Xapoteon,  Emperor. 

to  subsidiary  system.                               ^^M 

1805  (October  21 ).     Battle  of  Tra- 

1B06  (Jidy  to  October}.   Lord  Com-               ^H 

falgar.-CapLtulation  of  Ulin. 

wallis  again  Governor-Genera!.               ^^M 

(DMcmber  2.)  Baltleof  AuRteHiti. 

—Succeeded    by    Sir    George               ^^M 

Barlow  (till  [807).                                     ^H 

1808  (January  n).    Death  of  Wil- 

1808.  Mutiny  of  Sepoys  Dt  VeUore.               ^H 

liam    KH.— Ministry   of    'All 

the  Talents.'— Lord  GrenTJlle, 

^^M 

Prime  Minister. 

^^H 

Berlin  DeMees  issued,  and  OrderB 

^^H 

in  Council  isgued  in  repi)'. 

^^H 

1807.     Duke    of    Portland,    Prime 

1807.  War  with  Travancore.                       ^H 

Mlninler. 

1807-13.     Lord    Minto,  Governor-               ^H 

1808-14.    PsHinsular  War. 

General.                                                      ^M 

1809.  WalehereneTpedilion.-Bal- 

180S.   Travancore  subdued.                           ^H 

tle  of  Wftgram. 

^^H 

Perceval,  Prime  Minister. 

English  occnpy  the  Cape. 

^^^M 

^^       1810.  Mauritina  laken  (rora  Frenoli. 

^^L     1813.   Napoleon  invades  RuB^ia. 

^^^^^^^H 

^^M          War  between  England  and  United 

^^^^^^^H 

^H            states. 

^^^^^^^H 

^V            (June.)      Lord    Liverpool,    Prime 

^P               HiniBter  (till  1S27}. 

^^1 

H            (July.)  Battle  of  Salamanea. 

^^1 

^K       1819  (June).   Bsttio  of  Vittoria. 

1813.     (.'barter    Act    of    1813    (;;                ^H 

^H           (October  16-11).)    Battle  of  Lrip- 

Geo.  III.c.  155)-                                         ^1 

^H 

East  India  Company  loses  mono-                ^H 

poly  of  Indian  trade.                                   ^H 

^^M 

1813-23.   Lord  Hanting^  Governor-               ^H 

^^K      1S14.      First     Pesec    uf    Paria.  — 

^H 

1814-lG.   Gurkbn  Wtir.                                  ^^M 

^M              to  England. 

^^H 

^H      leiS  (Febniary),    Napoleon  relume 

1616,   Kiiniaon  celled.                                    ^^H 

^M             from  Elba. 

1817.   Pindiiris  coniiuered.                              ^^H 

^H          (Jane  18.)    Battle  of  Waterloo 

1817-:8.    Third  Uardth4  War,  end-                ^H 

^^1         (XoTMnbrr.)      Second    Peace    of 

ing  iu  annexation  of  Poona  and                ^H 

^H 

reduction  uf  Holkar  and  Rajpu-                ^H 

^H     ISaO.  George  IV,  Congress  at  Trop- 

1810.    WR7.iT  of  Oiidb  iiSKumes  title                  ^| 

^^H             pan,  aflerwards  at  Laybncb. 

uf                                                                          ^H 
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^^^^r                                             OF    DATES                                                 ^M 

^^M                   Qbhzbai,  HisTORr. 

India. 

^H       1841  (September  6).     Sir  R.  Peel, 

1841.    Insurrection   at   Cabul   and 

^H                Prime  Minister. 

[liBOHtroua    retreat    of    BrItlBk 

^H 

troops. 

1842^.  Loril  Ellenborough,  Gover- 

nor-General. 

^^^^ 

1842.   PoUouk  recaptures  and  eya- 

^^^^^^^^^^^^ 

euatcs  Cubul. 

^^^^^^^^^^^^L 

1843.  Annexation  of  Sind (Battle  oE 

Meeanee).— CapturE  of  Gwalior. 

^^^^^^^^^^K 

1844-8.  Lor<l  Hardinge.  Governor- 

General. 

^^V 

l845-a.      Sikli    War.      Batlles     of 

^H 

^H       1B46.   Bepe&l  of  Cora  Lav^. 

1846.  Battles  of  .Aliwal  and  Sobrnon. 

^H           (Jane.)    .Sir  R.  Pe^l  reoignH. 

— Trcnty  of  Ijilinre. 

^H           (July   6.)     Lord   Jolin    Riist^pU, 

^B               Prime  Minixter. 

^F         1848.     Chartist    rint,-,— Ravnliition 

1848-56.  Lord  Da  lb  0  lisle.  Governor- 

^V                 in  France. 

General. 

^1 

1849.  Satnra  annGiBl.— Seeoml  Sikh 

^■^ 

War.    Battles  of  Chllllanwallah 

^B 

andGoojerftt.— PiinjobannexiHl. 

1850.  Bombay  Railway  rommence<1. 

^H      ISSS.   Loais  Napoleon,  Emperor. 

1853.   Second  Burmese  War.— Pegn 

^H           (February    a?.)       Lord     Dprby. 

annexed. 

^H               Prime  Minister. 

1853.    Last  Charter  Act  ([6  4  17 

^H           (Decembw  28.)    Lord  Aberdeen, 

Vict.  c.  9S)  paaaed:    remodels 

^^H               Prime  HjniBter. 

eonBlitution      of      Legisktive 

^^B 

Council. 

^B 

Jhtinsi,  the  Berars,  and  Nagput 

^1 

^H       18S4-0.   Crimean  War. 

1854.    Bengal   eonalitutod   a  Lleu- 

^H      1866  (February  lo).    Lord  Pitliner- 

tenanl-Govemorship. 

^^1               Stan,  Prime  Minister. 

^H      1866.   Treaty  of  Paris'. 

1866.   Oiidh  annexed. 

^^M 

1866-63.  Lord  Canning,  Governor- 

^^B 

1857-8.     Indian     Mutiny.  —  Out- 

^^H 

breaks   at   Meernt   and    Delhi 

^^B 

(June).     Delhi  taken  (Septem- 

ber).    First  relief  of  Lucknow 

^^^^^^^^^^^^ 

by  Havelock  and  Outram  (Sep- 

tember).   Final  relief  of  Luck- 

^^^^^^^^^^H 

now    by    Sir    Colin    Campbell 

^^^ 

(November). 
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GsyKRAL  History. 


1877.  RuB80-Turki8h  War. 


1878.    Treaties    of    San    Stefano 
(March)  and  Berlin  (July). 


1880  (April  25).    W.  E.  Gladstone, 

Prime  Minister. 
1882.    Indian  troops  used  in  the 

Egyptian  War. 


1885  (June  24).     Lord  Salisbury, 
Prime  Minister. 

1886  (February  6).     W.  E.  Glad- 
stone, Prime  Minister. 

(August    3.)       Lord    Salisbury. 
Prime  Minister. 

1887.   Jubilee  of  Queen  Victoria's 
reign. 


1882  (August  18).  W.  E.  Gladstone, 
Prime  Minister. 


1884  (March  3).     Lord  Roeebery, 
Prime  Minister. 


1886    (July    2).      Lord    Salisbury, 
Prime  Minister. 


India. 


1877  (January  i).  Queen  pro- 
claimed Empress  of  India  at 
Delhi. 

1878.  Invasion  of  Afghanistan. 

1879  (July).    Treaty  of  Gandamak. 
(September.)      Cavagnari    killed 

at  CabuL — English  invade  Af- 
ghanistan. 
1880-4.  Lord  Ripon,  Viceroy. 

1880  (July).  Abdurrahman  recog- 
nized as  Amir  of  Afghanistan. 
— Battle  of  Maiwand.  General 
Roberts*  march  from  Cabul  to 
Kandahar. 

1884.  Boundary  Ck>mmis8ion  ap- 
pointed to  settle  North-West 
frontier. 

1884-8.    Lord  Dufiferin,  Viceroy. 

1885.  Third  Burmese  War. 

1886  (January  i).    Upper  Burma 

annexed. 
( November  21.)  Legislative  Ck>un- 

cil  established  for  North-Wes- 

tem  Provinces. 
1888-83.  Lord  Lansdowne,  Viceroy. 
1888.      Military    expeditions    sent 

against  hill  tribes. 
1880.  Chin  and  Lushai  expeditions. 

— Rising  in  Manipur. 

1891.  Massacre  in  Ifanipur. 

1892.  Constitution  and  procedure  of 
Indian  Legislative  Councils  al- 
tered by  Indian  Councils  Act, 

1892  (55  &  56  Vict.  0.  14). 

1893.  Separate  armies  of  Madras 
and  Bombay  abolished  by  Ma- 
dras and  Bombay  Armies  Act, 

1893  (56  &  57  Vict.  c.  62). 
(June  26.)    Indian  Mint  closed. 

1894   (January   27).     Lord   Elgin, 
Viceroy. 
(December    27.)      Import    duty 
imposed  on  cotton. 

1895.  Chitral  Expedition. 

1896.  Appearance  of  plague  in 
Bombay. 
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XXIX 


Governors-General  of  FortWilll\m  l\  Bengal  ^ 


1774.  Warren  Hastings  (Governor 
of  Bengal  from  1772). 

1785.  StrJ.  Ma4-pherson  (temporary, 
February  i.  1785,  to  September 
i-\  17S6). 

1786.  Lorti  Cornwalli;*. 

1793.  Sir  John  Shore  (Lord  Teign- 

mouth). 
1798.  Sir  Aluretl  Clarke  (temporary, 

March  <i  to  May  18.  179S). 
1798.  Earl  of  Momington  (Marquis 

Welle«lev). 
1806.    Lord  Comwallis  (took  office 

July  30,  died  October  5). 


1805.    Sir  George  Barlow  (tempo- 
rary, October  10,  180;,  to  Julv 

31,    IS07). 

1807.  LordMinto. 

1813.      Lord    Moira    (Marquis    of 

Hastings). 
1823.      John     Adam    (temporary, 

January  g  to  August  u  1SJ3). 
1828.   LordAmherst. 
1828.     W.    R   Hayley  (tem^Kirary. 

March  13  to  July  4,  i8j8). 
1828.  Lord  WiUiam*  Bentim  k. 


Governors-General  of  India. 


1834.  Lord  WiUiam  Bentinck. 

1835.  Sir  Cliarles  Metcalfe  (tcm- 
|K>rary,  March  20,  1835,  to 
31arch  4,  i83<.>). 

1836.  Lord  Auckland. 


1842.   Lortl  Ellenl>orough. 
1844.  Sir  Henry  (Lord)  HartUnge. 
1848.   Lord  Dalhousie. 
1856.  Lord  Canning. 


Viceroys  and  Governors-General 

(FROM  Nov.    1,   1858). 


1858.   Lord  Canning  (continued  as 

Viceroy). 
1862.   Lord  Elgin. 
1864.  Sir  John  (Lord)  Lawrence. 
1869.  Lord  Mayo. 
1872.  Lord  North  brook. 
1876.  Lard  Lytton. 


1880.  Lortl  Kii>on. 
1884.  Lonl  Du£Fcriu. 
1888.  Lord  LaniKlowne. 
1894.  Lord  Elgin. 
1899.  Lord  Curzou. 
1905.  Lord  Minto. 


Presidents  of  the  Board  of  Control. 


1784.  Lord  Sydney. 

1790.  W.  W.  Grcnvillc  (afterwards 

Lord  Grenvillc. 
1793.     Henry  Dundas   (afterwards 

Viiicount  Melville). 
180L  Lord   Lewisham   (afterwards 

Dartmouth). 
1802.  Lord  Castlereagh. 
1806  (February  12).   Lord  Minto. 


1806  (July  26).  Thomas  Grenvillc. 
1806  (October  i).  George  Tierney. 
1807.    Robert  Dundas  (afterwards 

Viscount  Melville). 
1809  (July).  Lord  Harrowby. 
1809  (November).    Robert  Dundas 

(afterwards  Viscount  Melville). 
1812.  Earl  of  Buckinghamshire. 
1816.  George  Canning. 


*  For  more  minute  iiarticulars  as  to  dates  see  the  India  List. 
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laai.   CharieH  Bathurat. 

isaa.     Chariefl    Watkins    Williams- 

Wynn. 
laSkS  (Febniary).      Roiiert  Dnniia^ 

1  afterwards  VuHionnt  ^felville). 
1838  (Sept. ).  Lonl  Sllenhrimueh. 
1830.     Chariest    ixrant  (aftwrwanlv 

L4ir(l  (xlenelg). 

1834.  Lorti   Ellen  bnrougii. 

1835.  Sir  Tohn  (Tarn  ETohhoiuM*. 
1841  (.Sept. ).     Lorrl  EUlenbomiiuii. 
1841    (<Vt4>J)er).      Li)r»i    Pinsueralcl 

and  VftjHtL 
1843.    Liirri   Ripon. 


1840.  ^r  Jafan  Cam  ffohhoiiae. 
lSfi2    (FefarnKV    6),      Fox    Siwie 

( af ten' wKrd^  Lord  Pamxnire  ami 

Sari  <if  Dfiihtmne). 
iSfiS  (Foismary  ^).    Juhn  Cliariea 

laBSl  (Decemiier    ;o).    i^r  Chades 

WtHwi     (offsrvnirdB     Viacamili 

HiEOifax). 
1865.   RAibort  Vemun  Smitii  (after- 

wmdH  Linnrl  Lyvoden). 
1858  ( Marr^h  f-i).  LupI  Ellenboraiigh. 
1868  i.r^inei.     Lunl  ^MaIIley  (affaer- 

warrifi  ECarl  <if  Derhv). 


Se(:retar[e.s  of  State  for  Indla. 


1868.  l^yrii  >»tAnlev  -ifr.i'rwjurtiH  Earl 

of  DerbvS 
1860.   >ir  <,'harleH  Wo«>»l ;  Afterwartib 

Vl-Hiount  Halifax). 
1886  ( Febriiarv).   Lord  de  (irev  aa«i 

Ripon  (afterwardn   Marf^mH  of 

Riponi. 
1886      (July).       Lord      <.'ranbome 

(aftenrardt*    >Carivii-'^   of  Sali^ 

bnry). 

1867.  Hir      .Stafford      Nortlh^ote 
(afterward.^     Earl     of    Iridei»- 

1868.  Dnkc  of  Arjo^il. 
1874.    Lord  HaliAbury. 


1878.   (TacUumi;  Hacdy  (afterwards 

Earl  of  CraabrfNjk). 
1880.   Loctl  HartiiiictHMi  (afterwacds 

Duke  of  Devoiu»hire)» 
1883.    Loni  KimLberier. 
1886.    Loni  Randoi^k  Ckiiruhili. 
1886  i  Febntary).    Lord  Kimberky. 
1886  (AoiritfC).    Sir  Rii.'har<i  Crutts 

(afterwardi*  Lord  Crw»). 
1809.   Lo^i  Kimberiey. 

1804.  H.  U.  Fowhnr  (aft«!rwardt»  ikr 
H.   Fowler). 

1805.  Lord  George  Hamihoa. 
1903.  St.  John  Brodrick. 
1906.  John  Xoriey. 


TABLE   OF  CASES 


Advocate-General  of  Bengal  r.  Ranee 

iSumomoye  Dossee,  251. 
Alter  Caufman   v,  Crovemment  of 

Bombay,  88. 
Ameer  Khan,  In  the  maUer  of,  54, 
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A  DIGEST  OF  THE  LAW  RELATING 
TO  THE  GOVERNMENT  OF  INDIA 

CHAPTER  I 

HISTORICAL   INTRODUCTION 

British  authority  in  India  may  be  traced,  historically,  to  Twofold 
a  twofold  source.     It  is  derived  partly  from  the   British  Bn^sh^ 
Crown  and  Parliament,  partly  from  the  Great  Mogul  and  *"*t  ^jj^*^ 
other  native  rulers  of  India. 

In  England,  the  powers  and  privileges  granted  by  royal 
charter  to  the  East  India  Company  were  confirmed,  supple- 
mented, regulated,  and  curtailed  by  successive  Acts  of  Par- 
liament, and  were  finally  transferred  to  the  Crown. 

In  India,  concessions  granted  by,  or  wrested  from,  native 
rulers  gradually  established  the  Company  and  the  Crown  as 
territorial  sovereigns,  in  rivalry  with  other  country  powers ; 
and  finally  left  the  British  Crown  exercising  undivided  sove- 
reignty throughout  British  India,  and  paramount  authority 
over  the  subordinate  native  States. 

It  is  with  the  development  of  this  power  in  England  that 
we  are  at  present  concerned.  The  history  of  that  develop- 
ment may  be  roughly  divided  into  three  periods. 

During  the  first,  or  trading,  period,  which  begins  with  the  Three 
charter  of  Elizabeth  in  1600,  the  East  India  Company  are  ^JJory  of 
primarily  traders.     They  enjoy  important  mercantile  privi- J?'^*^|^'*" 
leges,  and  for  the  purposes  of  their  trade  hold  sundry  factories,  develop- 
mostly  on  or  near  the  coast,  but  they  have  not  yet  assumed 
the  responsibilities  of  territorial  sovereignty.     The  cession  of 
Burdwan,  Midnapore,  and  Chittagong  in  1760  makes  them 
masters  of  a  large  tract  of  territory,  but  the  first  period'may, 
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-.-.  f.^r  ^  r,  ^ : ] ,:.  *.  ,•,  r"  J ^or«»a  .i  n .- ;  f^i i: r r lona .  7' . : li  penwi  oia v.  witii 
-,.ff..v.r;,'r.  *.  "'■  rr  •itfp'''  ^.«- .'Tion.  n»^  ".♦•xnom  aa  .ue  pa^nud  uf 
'i:;'jrjU-  v',,--Arr.rri'*TT^  i;*.nar  ♦'iv-  pnraae  in  'n«-  itrr^ie  m  waicii  it 
-<»-v  ■.rnn';r>r.!r  ■i.pnlif:fl  ♦"•'?  "Ti^t-  ••v-tem  aO'>usned  r>r  me  .V't  ot 
;---  'f!...  ^rur  'i::»<^*  in*>*rf'*T*»nce  '"^t  P:>riiainenc  witn  tiie 
vovf-mmfnt  -  f  fr.'^hn  :•*    n  r      ;    i^A  tn-^  i>ard  ut  *.«iitroi  is 

I';  '•  Mj:H  'j-r.d  * '-»'  '■••n'-j'l.  tii^  wn^Ki  '•!  icovrriuiieat  iiv  liie 

«,r  til*-  Mfitinv.t  r^-7.  tii**  r'^m a  1  nine  pc- wen*  mi  in-?  Etist  India 

<  «.rn|iririv  .'ir'*  trnn^f'^rr'ni  to  the  <  'rown. 

In  -M'-li  '»f  ^•i'^«'*  y)«'rT»»ds  ii  few  dates  may  b»*  iH-ieiaed  a» 

rnnv*'ni*'nt  !;indmrirk«. 
Land.  '^'''"  ^''"'^  iM'ri^>d  i^  t}i#-  pmocl  c»i  chartere.     The  uliarter  of 

iiiArkM  "I      ,^,  ,,  ^^„,^  fontiri'if>H  ;ind  »<uppJemented  bv  other  ciiarter2»   of 

first 

pnri'Mi.  whi'li  th'*  rnortt  iinportant  were  James  I's  charter  of  Vyou 
Churl.-*  IT-  'hartfT  of  v^n.  Jame«  ll'a  cliarter  of  108O,  and 
William  \\V  ^  <liarf<»rs  of  if»f)3  and  1608. 

TIm'  rivalry  Iwfwpcn  th»»  Old  or  'London'  Company  and 
!hr  N«\v  nr  *  Krmlish  '  ( 'ompany  was  terminated  by  the  fusion 
nf  ihi'  two  ('oini)nnios  tind(»r  C^xiolphin'a  Award  of  1708. 

Th*'  \\;nw  with  {\\o  Fn^noh  in  Southern  India  between  1745 
Mini  i;f>i  .iihI  tin-  battles  of  IMaMoy  (1757)  and Baxar  (17O4)  in 
\..rllM'rii  hnlii  incljj'atf  thf*  transition  to  the  necond  x>ei'iod. 

i.„„,l  TIh   fiijiifi  stjii/eM  of  t ho  s(*cf»nd  period  are  marked  by  Acts 

"'t''n^.V  '    "*    r«ili.inniit     t.rcurrinL'  vnth  one  exception  at  re^ubr  in* 

I"'"'  '  I.  I  \ .»!    .-ft  wi-ntv  yrjus. 

\.n||,   ■.      ItrM'niMflfll'      \rt      (»f     17;;    (I   J    (ieO.     Ill,    (\    Oj)    \Vil» 

I. .11  '\y,A  l«\   ih'   r),.,!t«^r   \v\^  (»f  170.1,  1S13,  iS^jj,  and  iSsj. 
I'     .  V   .  |iti.«'i  »l   \.  f  H  Pitt's  Art  (»f  1784. 
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The  Regulating  Aet  organized  the  government  of  the  Bengal 
Presidency  and  established  the  Supreme  Court  at  Calcutta. 

The  Act  of  1784  (24  Geo.  Ill,  sess.  2,  c.  25)  established  the 
Board  of  Control. 

The  Charter  Act  of  1793  {^^  Geo.  Ill,  c.  52)  made  no  material 
change  in  the  constitution  of  the  Indian  Government,  but 
happened  to  be  contemporaneous  with  the  permanent  settle- 
ment of  Bengal. 

The  Cliarter  Act  of  1813  (53  Geo.  Ill,  c.  155)  threw  open  the 
trade  to  India,  whilst  reserving  to  the  Company  the  monopoly 
of  the  China  trade. 

The  Charter  Act  of  1833  (3  &  4  Will.  IV,  c.  85)  terminated 
altogether  the  trading  functions  of  the  Company. 

The  .Charter  Act  of  1853  (16  &  17  Vict.  c.  95)  took  away 
from  the  Court  of  Directors  the  patronage  of  posts  in  their 
service,  and  threw  open  the  covenanted  civil  service  to  general 
competition. 

The  third  period  was  ushered  in  by  the  Government  of  Land- 
India  Act,  1858  (21  &  22  Vict.  c.  106),  which  declared  that  ^"^j 
India  was  to  be  governed  by  and  in  the  name  of  Her  Majesty.  P«"od. 
The  change  was  announced  in  India  by  the  Queen's  Procla- 
mation of  November  i,  1858.    The  legislative  councils  and 
the  high  courts  were  established  on  their  present  basis  by  two 
Acts  of  1861  (24  &  25  Vict.  cc.  67,  104).     Since  that  date 
Parliamentary  legislation  for  India  has  been  confined  to  matters 
of  detail.     The  East  India  Company  was  not  formally  dis- 
solved until  1874. 

The  first  charter  of  the  East  India  Company  was  granted  Charter  of 

Elizabeth, 
on  December  31,   1600.     The  circumstances  in  which  the 

grant  of  this  charter  arose  have  been  well  described  by  Sir  A. 

Lyall  ^     The  customary  trade  routes  from  Europe  to  the 

East  had  been  closed  by  the  Turkish  Sultan.    Another  route 

had  been  opened  by  the  discovery  of  the  Cape  of  Good  Hope. 

Thus  the  trade  with  the  East  had  been  transferred  from  the 

cities  and  states  on  the  Mediterranean  to  the  states  on  the 

'  British  Dominion  in  India, 
B  2 
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the  trade  of  merehaiidise  by  Bea  in  and  by  ttuch  ways  and 
pasxages  already  found  out  or  whicb  hereafter  shall  be  found 
out  and  discovered  ,  .  .  into  and  from  the  East  Indies,  in  tliu 
couutrieB  and  parts  of  Asia  and  Africa,  and  into  and  from  all 
the  islands,  ports,  havens,  cities,  creeks,  towns,  and  places  of 
Asia  aad  Africa,  and  America,  or  any  of  them,  beyond  the 
C«pB  of  £ona  Esperanza  to  the  Streights  of  Magellan.' 

During  these  fifteen  yeai's  the  Company  might  ivsc>emblc 
themselves  in  any  convenient  place,  '  within  our  dominions 
or  elsewhere,'  and  there  '  hold  court '  for  the  Company  and 
the  aSairs  thereof,  and,  being  so  assembled,  might  '  make, 
ordain,  and  constitute  such  and  so  many  reasonable  laws, 
constitutions,  orders,  and  ordinances,  as  to  them  or  the  greater 
part  of  them  being  then  and  there  present,  shall  aeem  necessary 
and  convenient  for  the  good  government  of  the  same  Com- 
pany, and  of  all  factors,  masters,  mariners,  and  other  officers, 
employed  or  to  be  employed  in  any  of  their  voyages,  and  for 
the  better  advancement  and  continuance  of  the  said  trade  and 
traffick.'  They  might  also  impose  such  pains,  punishments, 
and  penalties  by  imprisonment  of  body,  or  by  fines  and 
amerciaments,  as  might  seem  necessary  or  convenient  for 
observation  of  these  laws  and  ordinances.  But  tlieir  laws 
and  punishments  were  to  be  reasonable,  and  not  contrary 
or  repugnant  to  the  laws,  statutes,  or  customs  of  the  English 
realm. 

The  charter  was  to  last  tor  fifteen  years,  subject  to  a  power 
of  determination  on  two  years'  warning,  if  the  trade  did  not 
appear  to  be  profitable  to  the  realm.  If  otherwise,  it  might 
be  renewed  for  a  further  term  of  fifteen  years. 

The  Company's  right  of  trading,  during  the  term  and  within 
the  limits  of  the  eliartor,  was  to  be  exclusive,  but  they  might 
grant  licences  to  trade.  Unauthorized  traders  were  to  be  liable 
to  forfeiture  of  their  goods,  ships,  and  tackle,  and  to '  imprisuu- 
meut  and  ^ch  other  punishment  as  to  us,  our  heirs  and  suc- 
cessors, for  80  high  a  conterupt,  shall  seem  meet  and  con- 
venient,' 
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^H  The  Company  might  admit  into  tiieii-  body  all  Buch  apprea- 

^H  tices  of  any  member  of  the  C'ompany,  and  ail  such  servants  or 

^M  factors  of  the  Company, '  and  all  such  other  '  as  to  the  majority 

^M  present  at  a  court  might  be  thought  fit.     If  any  member, 

^1  liaving  promised  to  contribute  towards  an  adventure  of  the 

^M  C-ompany,  failed  to  pay  his  contribution,  lie  might  be  removed, 

^P  disenfranchised,  and  displaced. 

Poiuis  of  The  points  of  constitutional  intere-st  in  the  charter  of 
tional  in-  Elizabeth  are  the  constitution  of  the  Company,  it*  privileges, 
X^'er^of  '^"^  't*^  legislative  powers. 

ElJKabath.  fhe  twenty-four  committees  to  whom,  with  the  aovemor. 
Const!  tu-  _  o  . 

cion  of  is  entrusted  the  direction  of  the  Company's  business,  are 
I  P  y*  individuals,  not  bodies,  and  are  the  predecessors  of  the  later 
directors.  Their  assembly  is  in  subsequent  charters  called 
the  court  of  committees,  as  distit^uished  from  the  court 
general  or  general  court,  which  answers  to  the  '  general 
meeting  '  of  modern  companies. 

The  most  noticeable  difference  between  the  charter  and 
modern  instruraeuts  of  association  of  a  similar  character  is 
the  absence  of  any  reference  to  the  capital  of  the  Company 
and  the  corresponding  qualification  and  voting  powers  of 
members.  It  appears  from  the  charter  that  the  adventurers 
had  undertaken  to  contribute  towards  the  first  voyage  certain 
sums  of  money,  which  were  '  set  down  and  written  in  a  book 
for  that  purpose,'  and  failure  to  pay  their  contributions  to  the 
treasurer  within  a  specified  date  was  to  involve  '  removal  and 
disenfranchise ment '  of  the  defaulters.  But  the  charter  does 
not  specify  the  amount  of  the  several  contributions  ^,  and  for 
all  that  appears  to  the  contrary  each  adventurer  was  to  be 
equally  eligible  to  the  office  of  committee,  and  to  have  equal 
voting  power  in  the  general  court.  The  explanation  is  that 
the  Company  belonged  at  the  outset  to  the  simpler  and  looser 
form  of  association  to  which  the  City  Companies  then  belonged, 
and  still  belong,  and  which  used  to  be  known  by  the  name  of 

ls  £30,133,  and  there 
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I     "regulated  companies.'     Tlie  members  of  such  a  company 
I     were  subject  to  certain  common  regulations,  and  were  entitled 
to  certain  common  privileges,  but  each  of  tlicm  traded  on  his 
own  separate  capital,  and  there  was  no  joint  stock.     The 
trading  privileges  of  the  East  India  Company  were  reserved 
I     to  the  members,  their  sons  at  twenty-one,  and  their  appren- 
tices, factors,  and  servants.    The  normal  mode  of  admission 
to  full  membership  of  the  Company  was  through  the  avenue 
of  apprenticeship  or  service.     But  there  was  power  to  admit 
'     '  others,'  doubtless  on  the  terms  of  their  offering  suitable  con- 
tributions to  tho  adventure  of  the  Company. 

When  an  association  of  this  kind  had  obtained  valuable 

concessions  and  privileges,  its  natural  tendency  was  to  become 

1    an  extremely  close  corporation,  and  to  shut  its  doors  to  out- 

'     siders  except  on  prohibitory  terms,  and  the  efforts  of  those 

who  suffered  from  the  monopoly  thus  created  were  directed 

towards  reduction  of  these  terms.     Thus  by  a  statute  of  1497 

the  powerful  Mercliant  Adventurers  trading  with  Flanders 

had  been  required  to  reduce  to  10  marks  (£&  13s.  4rf.)  the  fine 

payable  on  admission  to  their  body.     By  similar  enactments 

.    in  the  seventeenth  century  the  Russia  Company  and  Levant 

I   Company  were  compelled  to  grant  privileges  of  membership 

I   on  such  easy  terms  as  to  render  them  of  merely  nominal  value, 

I  and  thus  to  entitle  the  companies  to  what,  according  to  Adam 

I   Smith,  is  the  highest  eulogium  which  can  be  justly  bestowed 

[   on  a  regulated  company,  that  of  being  mei-ely  useless.     The 

charter  of  Elizabeth  contains  nothing  specific  as  to  the  terms 

on  which  admission  to  the  privileges  of  the  Company  might  be 

.   obtained  by  an  outsider.     It  had  not  yet  been  ascertained 

I  how  far  those  privileges  would  be  valuable  to  members  of  the 

I  Company,  and  oppressive  to  its  rivals. 

I       The  cliief  privilege  of  the  Company  was  the  exclusive  right  Ptivili  ^_ 
I  of  trading  between  geographical  limits  which  were  practically  pany. 
I  the  Cape  of  Good  Hope  on  the  one  hand  and  the  Straits  of 
I  Magellan  on  the  other,  and  which  afteriA'ards  became  widely 
I  AimouB  as  the  limits  of  the  Company's  charter.     The  only 
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lion.     Such  monopolies  were  in  strict  accordance  with  the 
ideas,  and  were  justified  by  the  circumstances,  of  the  tune. 

In  the  seventeenth  century  the  conditions  under  which 
private  trade  is  now  carried  on  with  the  East  did  not  exist. 
Beyond  certain  narrow  territorial  limits  international  law  did 
not  run,  diplomatic  relations  had  no  existence  ^.  Outside 
those  Umits  force  alone  ruled,  and  trade  competition  meant 
war.  At  the  present  day  territories  are  aimexed  for  the  sake 
of  developing  and  securing  trade.  The  annexations  of  the 
sixteenth  century  were  annexations,  not  of  territory,  but  of 
trading  grounds.  The  pressure  was  the  same,  the  objects 
were  the  same,  the  methods  were  different.  For  the  successful 
prosecution  of  Eastern  trade  it  was  necessary  to  have  an 
association  powerful  enough  to  negotiate  with  native  princes, 
to  enforce  discipline  among  its  agents  and  servants,  and  to 
drive  off  European  rivals  with  the  strong  hand.  No  Western 
State  could  afford  to  support  more  than  one  such  association 
without  dissipating  its  strength.  The  independent  trader, 
or  interloper,  was,  through  his  weakness,  at  the  mercy  of  the 
foreigner,  and,  through  his  irresponsibility,  a  source  of  danger 
to  his  countrymen.  It  was  because  the  trade  monopoly  of 
the  East  India  Company  had  outUved  the  conditions  out  of 
which  it  arose  that  its  extinction  in  the  nineteenth  century 
was  greeted  with  general  and  just  approval. 

The  powers  of  making  laws  and  ordinances  granted  by  the  Legisla- 
charter  of  Elizabeth  did  not  differ  in  their  general  provisions  pj^ere  of 
from,  and  were  evidently  modelled  on,  the  powers  of  making  Company, 
by-laws  commonly  exercised  by  ordinary  municipal  and  com- 
mercial corporations.    No  copies  of  any  laws  made  under  the 
early  charters  are  known  to  exist.     They  would  doubtless 
liave  consisted  mainly  of  regulations  for  the  guidance  of  the 
Company's  factors  and  apprentices.     Unless  supplemented  by 
judicial  and  punitive  powers,  the  early  legislative  powers  of 

^  The  8tatc  of  things  in  £uro{)oan  waters  was  not  much  better.  Sec  the 
dettcriptiou  of  piracy  in  the  Mediterranean  in  the  seventeenth  century  in 
Maason,  HUtoire  du  Commerce  Fran^ais  dana  U  Levant,  chap.  ii. 
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The  3!Li&fiAchosetts  ComptAny  may  be  taken  as  the  type  of  Otb«Y 
the  bodies  of  adrenturars  who  during  the  early  part  of  the  M^i^g 
seventeeath  century  were  trading  and  settling  in  the  newly  ^"^ 
discovered  continent  of  the  West.     It  mav  be  vorth  while  to 

m 

^ance  at  the  aeeociatioos  of  English  merchants.  who«  at  the 
date  <tf  the  foundation  of  the  East  India  Company,  were 
trading  towards  the  Ea«t.  Of  these  the  most  important  were 
the  Russia  or  Muscovy  Company  and  the  Levant  or  Turkey 
Company  ^. 


The  foundations  <tf  the  Russia  Companv  -  were  laid  bv  the  Roasim 
discoveries  ol  Richard  Cliancellor.    In  1553-54  they  were 
inccNrporated  by  charter  of  Philip  and  Mary  under  the  name 
<tf  *  the  Mnt^hants  and  Adventurers  for  the  discoverv  ol  lands 

m 

not  before  known  or  frequented  by  any  English/  They  were 
to  be  governed  by  a  court  consisting  of  one  governor  (the  first 
to  be  Sebastian  Cabot)  and  twenty-eight  of  the  most  sad, 
discreet,  and  learned  of  the  fellowships,  of  whom  four  were 
to  be  called  consuls,  and  the  others  assistants.  Thev  were  to 
have  liberty  to  resort,  not  only  to  all  parts  of  the  dominions 
of  *  our  cou3in  and  brother.  Lord  John  BaziloiKntz,  Emperor 
c»f  all  Russia,  but  to  all  other  parts  not  known  to  our  subjects.' 
And  none  but  such  as  were  free  of  or  licensed  by  the  Company 
were  to  frequmt  the  parts  aforesaid,  under  forfeiture  of  ships 
and  merchandise — a  comprehensive  monopoly. 

In  1566  the  adventurers  were  again  incorporated,  not  by 
charter,  but  by  Act  of  Parliament,  under  the  name  of  '  the 
fellowship  of  Enghsh  Merchants  for  discovery  of  new  trade  ^,' 
with  a  monopoly  of  trade  in  Russia,  and  in  the  countries 

'  A  good  accoant  of  the  great  trading  companies  is  given  by  Bonnas- 
Bieux,  Les  Gtandes  Compagnies  dt  Commerce  (Paris,  1S92).  See  also  Gauston 
and  Keene,  The  EaHjf  Charlertd  Companies  (1896),  the  article  on  'Ooloiues, 
Government  of,  by  Companies '  in  the  Dictionary  of  Poiiticai  Economy,  the 
article  on  '  Chartered  Companies '  in  the  Encyclopaedia  of  the  Laws  of  England, 
and  Egerton,  Origin  and  Gmtik  of  English  Colonies  (1903). 

'  Ab  to  the  Rossia  Company,  see  the  Introdacticm  to  Early  Voyages  to 
Russia  in  the  publications  of  the  Hakluirt  Society. 

'  This  is  said  to  have  been  the  first  English  statute  which  established  an 
exclusive  mercantile  corporation. 
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of    Armenia,    Media,    Hyrcania,    Persia,    and    the    Caspian 
Sea. 

In  the  seventeenth  century  they  were  compelled  by  the 
Czar  of  the  time  to  share  with  the  Dutch  their  trading  privi- 
leges from  the  Russian  Government,  and  by  an  Act  of  1698, 
which  reduced  their  admission  fine  to  £5  ^,  their  doors  were 
tlirown  open.     After  this  they  sank  into  insignificance. 

A  faint  legal  trace  of  their  ancient  privileges  survives  in 
the  extra-territorial  character  belonging  for  marriage  purposeB 
to  the  churches  and  chapels  formerly  attached  to  their  factories 
in  Russia.  Some  years  ago  they  existed,  perhaps  they  still 
exist,  as  a  dining  club  ^. 
Levant  The  Levant  Company  ^  was  founded  by  Queen  Elizabeth 

oxnpany.  ^^^  ^^^  purpose  of  developing  the  trade  with  Turkey  under 
the  concessions  then  recently  granted  by  the  Ottoman  Porte. 
Under  arrangements  made  with  vaiious  Christian  powers  and 
known  as  the  Capitulations,  foreigners  trading  or  residing  in 
Turkey  were  withdrawn  from  Turkish  jurisdiction  for  most 
civil  and  criminal  purposes.  The  first  of  the  Capitulations 
granted  to  England  bears  date  in  the  year  1579,  ^^'^  the 
first  charter  of  the  Levant  Company  was  granted  two  years 
afterwards,  in  1581.  This  charter  was  extended  in  1593, 
renewed  by  James  I,  confirmed  by  Charles  II,  and,  like  the 
East  India  Company's  charters,  recognized  and  modified  by 
various  Acts  of  Parliament. 

The  Levant  Company  attempted  to  opea  an  overland  trade 
to  the  East  Indies,  and  sent  merchants  from  Aleppo  to  Bag- 
dad and  thence  down  the  Persian  Gulf.  These  merchants 
obtained  articles  at  Lahore  and  Agra,  in  Bengal,  and  at 
Malacca,  and  on  their  return  to  England  brought  information 
of  the  profits  to  be  acquired  by  a  trade  to  the  East  Indies. 
In  1593  the  Levant  Company  obtained  a  new  charter,  em- 
poweruig  them  to  trade  to  India  overland  through  the  terri- 

'  io&iiWill.m,c.6. 

''  MacCulloch,  Diclionary  of  Commerce^  1871  editioiL 

'  A»  to  the  LcvADt  Company  and  the  CapitulationSt  see  bolow,  p.  353. 
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torieB  of  the  Grand  Signer.  Under  these  circumstanceB  it  is 
not  surprising  to  find  members  of  the  Levant  Company 
taking  an  active  part  in  the  promotion  of  the  East  India 
Company.  Indeed  the  latter  Company  was  in  a  sense  the 
outgrowth  of  the  former.  Alderman  Thomas  Smith,  the 
first  Governor  of  the  East  India  Company,  was  at  the  same 
time  Governor  of  the  Levant  Company,  and  the  adventures 
of  the  two  Companies  were  at  the  outset  intimately  connected 
with  each  other.  At  the  end  of  the  first  volume  of  court 
minutes  of  the  East  India  Company  are  copies  of  several 
letters  sent  to  Constantinople  by  the  Levant  Company. 

Had  history  taken  a  different  course,  the  Levant  Company 
might  have  founded  on  the  shores  of  the  Mediterranean  an 
empire  built  up  of  fragments  of  the  dominions  of  the  Ottoman 
Porte,  as  the  East  India  Company  founded  on  the  shores  of 
the  Bay  of  Bengal  an  empire  built  up  of  fragment*  of  the 
dominions  of  the  Great  Mogul.  But  England  was  not  a 
Mediterranean  power,  trade  with  the  East  had  been  deflected 
from  the  Mediterranean  to  the  Atlantic,  and  the  causes  which 
had  destroyed  the  Italian  merchant  states  were  fatal  to  the 
Levant  Company.  As  the  East  India  Company  grew,  the 
Levant  Company  dwindled,  and  in  1825  it  was  formally 
dissolved. 

To  return  to  the  East  India  Company. 

During  the  first  twelve  years  of  its  existence,  the  Company  The 
traded  on  the  principle  of  each  subscriber  contributing  voy^'gp^. 
separately  to  the  expense  of  each  voyage,  and  reaping  the 
whole  profits  of  his  subscription.  The  voyages  during  these 
years  are  therefore  known  in  the  annals  of  the  Company  as 
the  *  separate  voyages.'  But,  after  1612,  the  subscribers 
threw  their  contributions  into  a  '  joint  stock,'  and  thus  con- 
verted themselves  from  a  regulated  company  into  a  joint-stock 
company,  which  however  differed  widely  in  its  constitution 
from  the  joint-stock  companies  of  the  present  day. 

In  the  meantime  James  I  had  in  1609  renewed  the  charter  James  I's 
of  Elizabeth,  and  made  it  perpetual,  subject  to  determination  1509. 
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after  three  years'  notice  on  proof  of  injury  to  the  nation. 

The  provisions  of  this  charter  do  not,  except  with  regard  to 

its  duration,  differ  in  any  material  respect  from  those  of  the 

charter  of  EHzabeth. 
Beginning      It  has  been  seen  that  under  the  charter  of  Elizabeth  the 
law  exer-  Company  had  power  to  make  laws  and  ordinances  for  the 

cisable       government  of  factors,  masters,  mariners,  and  other  officers 
by  CJom- 

pany.  employed  on  their  voyages,  and  to  punish  offenders  by  fine 
or  imprisonment.  This  power,  was,  however,  insufficient  for 
the  punishment  of  grosser  offences  and  for  the  maintenance 
of  discipline  on  long  voyages.  Accordingly,  the  Company 
were  in  the  habit  of  procuring  for  each  voyage  a  commission  to 
the  *  general '  in  command,  empowering  him  to  inffict  punish- 
ments for  non-capital  offences,  such  as  murder  or  mutiny,  and 
to  put  in  execution  '  our  law  called  martial  ^' 

Grant  of  This  course  was  followed  until  1615,  when,  by  a  Royal 
grant  of  December  16,  the  power  of  issuing  commissions 
embodying  this  authority  was  given  to  the  Company,  subject 
to  a  proviso  requiring  the  verdict  of  a  jury  in  the  case  of 
capital  offences. 

Grant  of  By  1623  the  increase  in  the  number  of  the  Company's  settle- 
^^*  ments,  and  the  disorderliness  of  their  servants,  had  drawn 
attention  to  the  need  for  further  coercive  powers.  Accord- 
ingly King  James  I,  by  a  grant  of  February  14,  162!  *,  gave 
the  Company  the  power  of  issuing  similar  commissions  to 
their  presidents  and  other  chief  officers,  authorizing  them  to 
punish  in  like  manner  offences  committed  by  the  Company's 
servants  on  land,  subject  to  the  like  proviso  as  to  the  sub- 
mission of  capital  cases  to  the  verdict  of  a  jury. 

'  For  an  example  of  a  sentence  of  capital  punishment  nnder  one  of  these 
commissions,  see  Kaye,  AdministrcUion  of  East  India  Company ^  p.  66. 
In  transactions  with  natives  the  Company's  servants  were  nominally  sub- 
ject to  the  native  courts.  Rights  of  extra-mural  jurisdiction  had  not  yet 
been  olaime<i. 

'^  The  double  date  hero  and  elsewhere  indicates  a  reference  to  the  three 
months,  January,  February,  March,  which  according  to  the  Old  Style 
rloscil  the  old  year,  while  under  the  New  Style,  introduced  in  1751  by  the 
Act  24  Goo.  II,  c.  23,  they  begin  the  new  year. 
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The  history  of  the  Company  during  the  reigns  of  the  first  Contests 
two  Stuarts  and  the  period  of  the  Commonwealth  is  mainly  JJitch  and 

occupied  with  their  contests  with  Dutch  competitors  and  English 

^  rivals. 

English  rivals. 

The  massacre  of  Amboyna   (February   16,    162 1)   is  the  Massacre 

£     A  1*1 

turning-x>oint  in  the  rivalry  with  the  Dutch.  On  the  one  boyna." 
hand  it  enlisted  the  patriotic  sympathies  of  Englishmen  at 
home  on  behalf  of  their  countrymen  in  the  East.  On 
the  other  hand  it  compelled  the  Company  to  retire  from  the 
Eastern  Archipelago,  and  concentrate  their  efforts  on  the 
peninsuli  of  India. 

Under  Charles  I  the  extensive  trading  privileges  of  the  Courten's 
Company  were  seriously  limited.  Sir  William  Courten,  ^ion. 
through  the  influence  of  Endymion  Porter,  a  gentleman  of 
the  bedchamber,  obtained  from  the  king  a  licence  to  trade 
to  the  East  Indies  independently  of  the  East  India  Company. 
His  association,  which,  from  a  settlement  established  by  it  at 
Assada,  in  Madagascar,  was  often  spoken  of  as  the  Assada 
Company,  was  a  thorn  in  the  side  of  the  East  India  Company 
for  many  years. 

Under  the  Commonwealth  the  intervention  of  the  Protector  Crom- 
was  obtained  for  the  settlement  of  the  Company's  differences  relations 

both  with  their  Dutch  and  with  their  Enirhsh  competitors.  *?  *^® 

^  ^  Company. 

By  the  Treaty  of  Westminster  in  1654,  Cromwell  obtained 
from  the  Dutch  payment  of  a  sum  of  £85,000  as  compensa- 
tion for  the  massacre  of  Amboyna  and  for  the  exclusion  of 
the  Company  from  trade  with  the  Spice  Islands.  Difficulties 
arose,  however,  as  to  the  apportionment  of  this  sum  among 
the  several  joint  stocks  of  which  the  Company's  capital  was 
then  composed,  and,  pending  their  settlement,  Cromwell 
borrowed  £50,000  of  the  sum  for  the  expenses  of  the  State. 
He  thus  anticipated  the  pohcy  subsequently  adopted  by 
Montagu  and  his  successors  of  compelling  the  Company  to 
grant  public  loans  as  a  prica  for  their  privileges. 

Ultimately  the  Company  obtained  from  Cromwell  in  1657  cell's 
a  charter  under  which  the  rump  of  Courten's  Association  i^t^'  ^ 
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\va8  united  vvrith  rhe  EaRt  India  Tompany,  and  the  diffierent 

stookfl  of  the  Company  were  united  into  a  new  joint  stock. 

Xo  copy  of  this  <  harter  is  known  to  exist.     Perhaps  it  was 

nonflidered   impolitic  .ifttT  iho   ReHtoration  to  preserve  any 

<»viden(*e  of  favours  obtained  from  the  Protector. 

The  rnm-       During;  the  period  ;ifter  the   Elentoraticm  the  fortunes  of 

th*  Re-      ^^^^  r'omp»ny  are  centred  in  the  remarkable  personality  of 

storatiofi.   s;}^^  Josiah  <  'liild,  and  are  depicted  in  the  \'ivid  pages  of  Macau-- 

Irtv.     I-fe  hnH  d<*srrib#Hi  how  Oiild  converted  the  <!'<>mpanv 

from  a  \Vl1i2:  to  a  Tory  As«o<Mation,  how  he  induced  James  EE 

to  berome  a  subftcriber  to  its  capital,  how  liis  policy  was 

temporarily  baffled   by  the   Revolution,   how  vigorously  he 

fought  and  how  lavishly  lie  bribed  to  counteract  the  growing 

influence  of  the  rival  Enghnh  Company. 

\Tark«  of  royal  favour  are  conspicuous  in  the  charters  of 

the  Restoration  period. 

Oharl#«  Tlie  charter  granted  by  Cliarles  II  on  April  3,  1661,  con- 

charter  nf  ^^^^  ^^^  ^^^  important  privileges  on  the  (.^ompany.     Their 

i66r.         constitution  remained  practically  unaltered,  except  that  the 

joint-stork  principle  was  recognized  by  giving  each  member 

one  vote  for  e\rery  £500  subscribed  by  liim  to  the  Company *s 

stock.     But  their  powers  were  materially  increased. 

They  were  jjriven  '  power  and  command  '  over  their  fortresses, 
and  were  authorized  to  appoint  governors  and  other  oificers 
for  their  government.  The  governor  and  council  of  each 
fnctory  were  empowered  '  to  judge  all  persons  belonging  to 
the  ^nid  Governor  and  Company  or  that  shall  be  under  them, 
in  nil  causes,  whether  civil  or  criminal,  according  to  the  laws 
f»f  fl)i«  kingdom,  and  to  execute  judgement  accordingly.' 
Arvl  ihr  chief  fnctr>r  and  council  of  any  place  for  which  there 
\vf\9  DO  jjjovernor  were  empowered  to  send  offenders  for  punish- 
ment, either  to  a  place  where  there  was  a  governor  and  council, 

The  fViFn])/iriy  were  also  empowered  to  send  ships  of  war, 
fncF).  or  nmffiunition  for  the  security  and  defence  of  their 
fncfories  nnd  places  of  trade,  and  'to  choose  commanders 
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and  officers  over  them  and  to  give  them  power  and  authority, 
by  commission  under  their  common  seal  or  otherwise,  to 
continue  or  make  peace  or  war  with  any  people  that  are  not 
Christians,  in  any  places  of  their  trade,  as  shall  be  for  tlie 
most  advantage  and  benefit  of  the  said  Governor  and  Com- 
pany, and  of  their  trade.'  They  were  further  empowered  to 
erect  fortifications,  and  supply  them  with  provisions  and 
ammunition,  duty  free,  *  aa  also  to  transport  and  carry  over 
such  number  of  men,  being  willing  thereunto,  as  they  shall 
think  fit,'  to  govern  them  in  a  legal  and  reasonable  manner, 
to  punish  them  for  misdemeanour,  and  to  fine  them  for  breach 
of  orders.  They  might  seize  unlicensed  persons  and  send 
them  to  England,  punish  persons  in  their  employment  for 
offences,  and  in  case  of  their  appealing  against  the  sentence 
seize  them  and  send  them  as  prisoners  to  England,  there  to 
receive  such  condign  punishment  as  the  merits  of  the  offenders' 
cause  should  require,  and  the  laws  of  the  nation  should 
allow. 

With   regard   to   the   administration   of  justice,    nothing  Arrango- 
appears  to  have  been  done  towards  carr3ring  into  effect  the  ^^minis^' 
provisions  of  the  charter  of  1661  till  the  year  1678.     At  f'**fo»  of 
Madras,  which  was  at  tliat  time  the  chief  of  the  Company's  Madras 
settlements  in  India  S  two  or  more  officers  of  the  Company  teenth 
used  before  1678  to  sit  as  justices  in  the  *  choultry  '  to  dispose  <5®***"^- 
of  petty  cases,  but  there  was  no  machinery  for  dealing  with 
serious  crimes  ^. 

In  1678  the  agent  and  council  at  Madras  resolved  that, 
under  the  charter  of  1661,  they  had  power  to  judge  all  persons 
living  under  them  in  all  cases,  whether  criminal  or  civil, 
according  to  the  English  laws,  and  to  execute  judgement 
accordingly,  and  it  was  determined  that  the  governor  and 
council  should  sit  in  the  chapel  in  the  fort  on  every  Wednesday 
and  Saturday  to  hear  and  judge  all  causes.     But  this  high 

1  The  settlement  of  Madras  or  Fort  St.  George  had  been  erected  into 
a  Pmsideocy  in  165 1. 

'  See  Wheeler,  Madras  in  Olden  Times, 
ii.hkrt  n 
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court  WU8  not  to  buperHcdc  the  juBtices  of  the  choultry,  who 

were  Htill  to  liear  and  decide  petty  cases. 

fjrant  of       In  the  meantime  tlie  port  and  island  of  Bombay,  which 

u>'uie*^    Imd,  in  lOOi,  been  ctnied  to  the  British  Crown  as  a  part  of  the 

Company.  Jower  of  Catherine  of  Braganza,  were,  by  a  charter  of  1669, 

grunted  to  the  East  India  Company  to  be  held  of  the  Crown, 

'  as  of  tlie  IVhuior  of  Greenwich  in  free  and  common  soccage/ 

for  tlie  annual  rent  of  £10. 

And  by  tlie  same  charter  the  Company  were  authorized  to 
take  into  tlieir  service  such  of  the  king's  officers  and  soldiers 
as  should  tlien  be  on  the  island,  and  should  be  willing  to  serve 
tliem.  Tlie  officers  and  men  who  volunteered  their  services 
under  this  ])ower  became  the  cadets  of  the  Company's  *  ist 
European  Regiment,'  or  '  Bombay  Fusiliers,'  afterwards  the 
lojrd  Foot. 

The  Company  were  authorized,  through  their  court  of 
committees,  to  make  laws,  orders,  ordinances,  and  constitu- 
tions foi  the  good  government  and  otherwise  of  the  port  and 
island  and  of  the  inhabitants  thereof  and,  by  their  governors 
and  other  officers,  to  exercise  judicial  authority,  and  have 
power  and  authority  of  government  or  command,  in  the 
island,  and  to  repel  any  force  which  should  attempt  to  inhabit 
its  precincts  without  licence,  or  to  aimoy  the  inhabitants. 
Moreover,  the  principal  governor  of  the  island  was  empowered 
'  to  use  and  exercise  all  those  powers  and  authorities,  in  cases 
of  rebellion,  mutiny,  or  sedition,  of  refusing  to  serve  in  wars, 
Hying  to  the  enemy,  forsaking  colours  or  ensigns,  or  other 
olTences  against  law,  custom,  and  discipline  military,  in  as 
large  and  ample  manner,  to  all  intents  and  purposes  whatsoever, 
as  any  captain-general  of  our  army  by  virtue  of  his  office  has 
U8iH.i  and  accustomed,  and  may  or  might  lawfully  do.^ 

The  transition  of  the  Company  from  a  trading  association 
to  a  territorial  sovereign  investtKl  with  powers  of  civil  and 
military  government  is  very  apparent  in  these  provisions. 

Further  attributes  of  sovereignty  were  soon  afterwards 
conferred 
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By  a  charter  of  1677  the  Company  were  empowered  to  Charter 
coin  money  at  Bombay  to  be  called  by  the  name  of  '  rupeen,  wanting 
pices,  and  budjrooks/  or  such  other  names  as  the  Company  Powers  of 
might  think  fit.     These  coins  were  to  be  current  in  the  East 
Indies,  but  not  in  England.    A  mint  for  the  coinage  of 
pagodas  liad  been  estabhshed  at  JVIadras  some  years  before. 

The  commissioners  sent  from  Surat  ^  to  take  possession  of  AdminiB' 
Bombay  on  behalf  of  the  Company  made  a  report  in  which  justice  at 
they  requested  that  a  judge-advocate  miglit  be  appointed,  Po™^*y 
as  the  people  were  accustomed  to  civil  law.     Apparently,  as  teenth 
a  temporary  measure,  two  courts  of  judicature  were  formed, 
the  inferior  court  consisting  of  a  Company's  civil  officer 
assisted  by  two  native  officers,  and  having  limited  jurisdiction, 
and  the  supreme  court  consisting  of  the  deputy  governor  and 
council,  whose  decisions  were  to  be  final  and  without  appeal, 
except  in  cases  of  the  greatest  necessity. 

By  a  charter  of  1683,  the  Company  were  given  full  power  charter 
to  declare  and  make  peace  and  war  with  any  of  the  '  heathen  ^Jq^^ 
nations '  being  natives  of  the  parts  of  Asia  and  America  power  to 

raise 

mentioned  in  the  charter,  and  to  '  raise,  arm,  train,  and  forces  and 
muster  such  military  forces  as  to  them  shall  seem  requisite  martial 
and  necessary ;    and  to  execute  and  use,  within  the  said  ^^^vS'^u. 
plantations,  forts,  and  places,  the  law  called  the  martial  law,  ing  Court 
for  the  defence  of  the  said  forts,  places,  and  plantations  miralty. 
against  any  foreign   invasion   or  domestic   insurrection  or 
rebeUion.'     But  this  power  was  subject  to  a  proviso  reserving 
to  the  Crown  '  the  sovereign  right,  powers,  and  dominion  over 
all  the  forts  and  places  of  habitation,'  and  '  power  of  making 
peace  and  war,  when  we  shall  be  pleased  to  interpose  our 
royal  authority  tliereon.' 

By  the  same  charter  the  king  established  a  court  of  judi- 
cature, to  be  held  at  such  place  or  places  as  the  Company 
might  direct,  and  to  consist  of  *  one  person  learned  in  the 

*  Bombay  was  then  subonlinato  to  Surat,  where  a  factory  had  been 
ctttablished  as  early  as  161 2,  and  where  there  was  a  president  with  a  council 
of  eight  members. 

C  2 
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ifrffAf  of  /XrrjordiT^^ly  thft  nharter  of  1687,  which  established  a 
mnnir,ipalit.y  and  mayor's  oonrt  at  Madrag,  proceeds  from 
thft  r.'oTnpany,  and  not  from  the  Crown.  It  recites  '  the 
approbation  of  the  kiniB^,  declared  in  ffis  Majesty's  Cabinet 
rVmnr.il  ^  the  eleventh  day  of  this  instant  December/  Aiy^ 
then  sfoen  on  to  nonatitnte  a  mnnicipality  according  to  the 
approved  Rn^linh  type.  The  mnnicipai  corporation  is  to 
rf»r\fnnt  of  a  mayor,  twelve  aldermen,  .'vnd  sixty  or  more 
hnr^eMies.  The  mayor  and  aldermen  are  to  have  power  to 
levy  taxes  for  the  building  of  a  convenient  town  house  or 
l(tiild  hall,  of  a  public  gaoU  and  of  a  school-honse  ^for  the 
t^mching  of  the  Cientues  or  native  children  to  speak,  read, 
and  writ^  the  English  tongne,  and  to  understand  arethmetick 
and  merchants'  accompts,  and  for  such  further  ornaments 
and  edifices  as  shall  be  thought  convenient  for  the  honour, 
interest,  ornament,  security,  and  defence '  of  the  corporation, 
and  of  the  inhabitants  of  Madras,  and  for  the  payment  of 
the  salaries  of  the  necessary  municipal  officers,  including 
a  schoolmaster.  The  mayor  and  aldermen  are  to  be  a  court 
of  record,  with  power  to  try  civil  and  criminal  causes,  and 
the  mayor  and  three  of  the  aldermen  are  to  be  justices  of  the 
peace.  There  is  to  be  an  appeal  in  civil  and  criminal  cases 
from  the  mayor's  court  to  *  our  supreme  court  of  judicature, 
commonly  called  our  court  of  admiralty.'  There  is  to  be 
a  re<M)rder,  who  must  be  a  discreet  person,  skilful  in  the  laws 
aufl  constitutions  of  the  place,  and  who  is  to  assist  the  mayor 
in  trying,  judging,  and  sentencing  causes  of  any  considerable 
value  nt  intricary.  And  there  is  to  be  a  town  clerk  and  clerk 
of  the  |HHioe,  an  able  and  discreet  person,  who  must  always 
be  an  Knglishman  born,  but  well  skilled  in  the  language  of  East 
Indie,  and  who  is  to  l>e  esteemed  a  notary  public. 

N«^r  en«  the  ornamental  |uirts  of  municipal  life  forgotten. 
'  ViM  tho  itrrater  wJenuiity  ami  to  attract  respect  and  rever- 

t'Y<<«  fi.Mt%i^)  iiH»)B^ilH^  «4  the  ^xiM^iiK^^  «>f  m  tMxuft  cvuncil  »  of  c<!«»- 
•tl1Mtl.^MA)  inhMiN^t.     Ihil  ^4  %Hmrw  llw  csmn<4  csnincil  of  ici$r  vma  a  rerr 
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once  from  tlio  common  people,'  tlie  mayor  is  to  '  always  liavp  ■ 

carried  before  him  when  he  goes  to  the  guild  hall  or  other  I 

place  of  assembly,  two  silver  macea  gilt,  not  exceeding  tlireo  I 

feet  and  n  half  in  length,'  and  the  mayor  and  aldermen  may  I 

'  always  upon  such  solemn  ocoasions  wear  scarlet  serge  gowna,  I 

all  made  after  one  form  or  fashion,  biicIi  as  shall  be  thought  M 

moflt  convenient  for  that  hot  country,'     The  burgesses  are,  ■ 

on  these  occasions,  to  wear  white  '  pelong,'  or  other  silk  gowns.  fl 

Moreover,  the  mayor  and  aldermen  are  '  to  have  and  for  ever  1 

enjoy  the   honour   and  privilege   of   having   rundelloes   and  I 

kattysolfl  '  born  over  them  when  they  walk  or  ride  abroad  I 

on  these  necessary  occasions  within  the  limits  of  the  said  I 

corporation,  and,  when  they  go  to  the  guild  hall  or  upon  any  I 

other  solemn  occasion,  they  may  ride  on  horseback  in  the  same  1 

order  as  is  used  by  the  Lord  Mayor  and  aldermen  of  London,  I 

having  their  horses  decently  fiirniahed  with  saddles,  bridles,  I 

and  other  trimmings  after  one  form  and  manner  as  shall  be  I 

devised  and  directed  by  our  President  and  Council  of  Fort  I 

St.  George.'  I 

The  charter  of  1687  was  the  last  of  the  Stuart  charters  Com-  I 
affecting  the  East  India  Company,  The  constitutional  J'e'oi'utiJ 
history  of  the  C-ompany  after  the  Revolution  of  1688  may  "^  '^^9*  I 

be  appropriately  ushered  in  by  a  reference  to  tlie  resolution  I 

which  was  passed  by  them  in  that  year.  I 

'  Tlie  increase  of  our  revenue  la  the  subject  of  our  care  as  I 

much  as  our  trade  ;    'tis  that  must  maintain  our  force  when  I 

twenty  accidents  may  interrupt  our  trade ;    'tia  that  must  I 

make  us  a  nation  in  India  ;   without  that  we  are  but  a  great  I 

number  of  interlopers,  united  by  His  Majesty's  royal  charter,  I 

fit    only  to   trade   where  nobody   of   power  thinks  it   their  I 

interest  to  prevent  us  :    and  upon  this  account  it  is  that  the  I 

wise  Dutch,  in  all  their  general  advices  that  we  have  seen,  I 

writ*    ten    paragraphs    concerning    their    government,    their  I 

civil  and  military  policy,  warfare,  and  the  increase  of  their  I 

revenue,  for  one  paragraph  they  write  concerning  trade.'  I 

'  L'mbrelUs  and  parunli.  I 


21  ^''^-pl^N^rrN-^        -     i'T'lA  ru. 

This  famous  ^''-oiutittn.  tvurh  .v  ls  «itiihriesH  m^smred.  if 
n«^t  penned,  bv  Sir  .F-Jsuin  *  i;iM.  ;fc:iaouncea  in  unnustakable 
terms   t!ie   •  let ernii nation   ..r    v]:**   •     mnanv   r.'»    iruard    their 

•  •«>mTnerci:il  <iipremiU'v  .ui  trie  J»:isis  oi  tii*.*ir  cemtonai  rM>ve- 
n»ii:nty  antl  t't'rv*-<i\:uiovi-'<  ?*'•*  anneTiUioas  at  rne  next  centnrv. 

im-  The  Hevolntion  «•!  v  ^>  lirait  .l  st-verf*  'now  t*»  ihe  pi>iicv 

ter  ***  -^ir  .i<»siaii  <  mM.  .iikI  ^.lv«*  "nrouomoniUL*  eiieourauenient 

evoiu-      ^^^  l^j^  rivals.      Fiiev  -r-^amzwi  t:iemi?eive.s  m  an  lu^iiooiation 
>8i*.  which    was    popuiariv    ^.nriWTi    ;i:?    rie    X-.-w   i  "luiJany.    arid 

ronnneneetl  an  aitiv**  w.ir  Hiiamst  rr.e  *  »'d  C'*iai)anv  ooth  in 
rhe  lity   und   \n    rarhrtmenr.      V\a^  t'ntendum  juirties   pre- 
MMittKl  petition**  »«.  ^»i»»  IViriiament  ui  i'  oi.  i.:id  ilie  Hou»»  of 
<'oTnmons  ]>4issed  i\vt»  »*wr>inri(ins.  r;:*st.  mat  tjie  inide  i»t  tli« 
Kast  liiiiies  w.!S  heneMriivi  i.-  i   e  nition.  laia  ri<x'oridiy.  tliat 
the  iraile  wit'i  M-t*  K.tsf  ladien  w.nud  l)e  ner*r  (.'arried  on  l»v 
a.    j»»iTit-<to<»k    «<»mpanv    ixwsessiKl    '-r    'Xtenuive    )inviieget». 
The  praotieal  «pieHtion,  iheretore.  was.  not  wnether  the  trade 
t«^  tlio  East  Indie*^  «hnnld  be  a'hoJished.  «r  siiouid  be  i  hruwn 
«'])en.  but  wheth**r  t\u*  rmnoTidlv  oi  tliir  irade  sliouid  be  left 
i!i  tlie  !iand*»  -^f  *>ir  .b>f;iah  (  hild  and  his  iiaiidful  of  suppurten*. 
On  this  (juestTfMi   the  maioritv  nf  The  <  onimons  wished   to 
rtTeot   a   <^ompronn'jw' — rt»  retain   ilie  Old  •  ompanv.    but   to 
remodel  it   and   ?«»  ineorporate  it    with    wie  Xew  <  ompauv. 
IVsolntion**  w^re  nerordinuly  earned  for  increattuitf  tlie  capital 

•  •f  the  old  Company,  .^^d  for  lirmtinff  the  amount  of  the 
sfork  whieh  uv^hf  be  heid  by  a  smde  proprietor.  A  Bill 
b-T'M  /,n  thoQo  rf»^ohiti<»nR  was  introduced  and  read  a  second 
tin'^  bfit  wn«»  Hr«^p|)ed  in  consequence  of  the  refusal  of  Child 
f(.  ,«rr'.pt  \ho  i#»rmf«  «>tTered  ro  him.  Thereupon  the  KouHe 
if  <  Mnimnn^:  !-'»'-pie^ted  the  king  to  uive  the  <Jld  <  onipanv 
th«'  rhr.vyenr^'  .rarninff  in  ])ursuanceof  which  their  privile^et* 

r:ii-r|if    !.r'  i|p<orrni?v»d. 

I  ...  ..rT-f  ..f  .  onl Tov«'rrAy  followed.  Tlie  situation  of  the 
rii.l  f '.  .ri.p.Mjv  v^'nM  'riticnl.  By  inadvertently  «>iuitting  to 
|iiv  •  '^  -bp  h  had  Iroon  recently  impOHffl  on  joint-stock 
.   .■    [i.T-.       fh.'y   bi^d   forfeited   their  v  barter  and   might   at 
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any  time  find  themselves  deprived  of  their  privileges  without 
any  notice  at  all.  At  length,  by  means  of  profuse  bribes, 
Child  obtained  an  order  requiring  the  Attorney-General  to 
draw  up  a  charter  regranting  to  the  Old  Company  its  former 
privileges,  but  only  on  the  condition  that  the  Company 
should  submit  to  furtlier  regulations  substantially  in  accord- 
ance with  those  sanctioned  by  the  House  of  Commons  in 
1691.  However,  even  these  terms  were  considered  insuffi- 
cient by  the  opponents  of  the  Company,  who  now  raised 
the  constitutional  question  whether  the  Crown  could  grant 
a  monopoly  of  trade  without  the  authority  of  Parliament  ^ 
This  question,  having  been  argued  before  the  Privy  Council, 
was  finally  decided  in  favour  of  the  Company,  and  an  order 
was  passed  that  the  charter  should  be  sealed. 

Accordingly  the  charter  of  October  7,  1693,  confirms  the  Charters 
former  charter  of  the  Company,  but  is  expressed  to  be  re-  ^d  1694. 
vocable  in  the  event  of  the  Company  failing  to  submit  to 
such  further  regulations  as  might  be  imposed  on  them  within 
a  year.  These  regulations  were  embodied  in  two  supplemental 
charters  dated  November  11,  1693,  and  September  28,  1694. 
By  the  first  of  these  charters  the  capital  of  the  Company 
was  increased  by  the  addition  of  £744,000.  No  person  was 
to  subscribe  more  than  £10,000  Each  subscriber  was  to 
have  one  vote  for  each  £1,000  stock  held  by  him,  up  to  £10,000 
but  no  more.  The  governor  and  deputy  governor  were  to 
be  qualified  by  holding  £4,000  stock,  and  each  committee 
by  holding  £1,000  stock.  The  dividends  were  to  be  made 
in  money  alone.  Books  were  to  be  kept  for  recording  transfers 
of  stock,  and  were  to  be  open  to  public  inspection.  The  joint 
stock  was  to  continue  for  twenty-one  years  and  no  longer. 

The  charter  of  1694  provided  that  the  governor  and  deputy 
governor  were  not  to  continue  in  office  for  more  than  two 

'  The  question  had  been  previously  raised  in  the  great  case  of  The  East 
India  Company  t.  Sandys  (1683-85),  in  which  the  Company  brought  an 
Action  against  Mr.  Sandys  for  trading  to  the  East  Indies  without  a  licence, 
and  the  Lord  Chief  Justice  (Jeflffv'yw)  gave  judgement  for  the  plaintiifH. 
See  the  report  in  10  State  Trials,  371. 
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years,  that  eight  new  committees  were  to  be  chosen  each 
year,  and  that  a  general  court  must  be  called  within  eight 
days  on  request  by  six  members  holding  £i,ooo  stock  each. 
The  three  charters  were  to  be  revocable  after  three  years' 
warning,  if  not  found  profitable  to  the  realm. 

By  a  charter  of  1698  the  provisions  as  to  voting  powers 
and  qualification  were  modified.  The  qualification  for  a  single 
vote  was  reduced  to  £500,  and  no  single  member  could  give 
more  tlian  five  votes.  The  qualification  for  being  a  committee 
was  raised  to  £2,000. 
The  affair      j^  the  meantime,  however,  the  validity  of  the  monopoly 

of  the  IT     .1^ 

Redhfidg§  renewed  by  the  charter  of  1693  had  been  successfully  assailed. 

nwnltii.      Immediately  after  obtaining  a  renewal  of  their  charter  the 

directors  used  their  powers  to  effect  the  detention  of  a  ship 

called  the  Redbridge,  which  was  lying  in  the  Thames  and  was 

believed  to  be  bound  for  countries  beyond  the  Cape  of  Good 

Hope.     Tlie  legality  of  the  detention  was  questioned,  and  the 

matter  was  brought  up  in  Parliament.     And  on  January  ii^ 

i6q|,  the  House  of  Commons  passed  a  resolution  '  that  all 

HubjectR  of  England  have  equal  rights  to  trade  to  the  East 

Indies  unless  prohibited  by  Act  of  Parliament.' 

*  It  has  ever  smce  been  held,'  says  Macaulay,  '  to  be  the 
sound  doctrine  that  no  power  but  that  of  the  whole  legisla- 
ture can  give  to  any  person  or  to  any  society  an  exclusive 
privilege  of  trading  to  any  part  of  the  world.'  It  is  true 
that  the  trade  to  the  Elast  Indies,  though  theoretically  thrown 
open  by  this  resolution,  remained  practically  closed.  The 
Company's  agents  in  the  Elast  Indies  were  instructed  to  pay 
no  regard  to  the  resolutions  of  the  House  of  Commons,  and 
to  show  no  mercy  to  interlopers.  But  the  constitutional 
point  was  finally  settled.  The  question  whether  the  trading 
privileges  of  the  East  India  Company  should  be  continued 
was  removed  from  the  council  chamber  to  Parliament,  and 
the  period  of  control  by  Act  of  Parliament  over  the  affairs  of 
Ihe  T'ompany  began. 

The  first  Act  of  Parliament  for  regulating  the  trade  to 
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the  East  Indies  was  passed  in  1698.  The  New  Company  Inoorpora- 
had  continued  their  attacks  on  the  monopoly  of  the  Old  English 
Company,  a  monopoly  which  had  now  been  declared  illegal,  ^^V^^J' 
and  they  found  a  powerful  champion  in  Montagu,  the  Chan- 
cellor of  the  Exchequer.  The  Old  Company  offered,  in  return 
for  a  monopoly  secured  by  law,  a  loan  of  £700,000  to  the 
State.  But  Montagu  wanted  more  money  than  the  Old 
Company  could  advance.  He  also  wanted  to  set  up  a  new 
company  constituted  in  accordance  with  the  views  of  his 
adherents.  Unfortunately  these  adherents  were  divided  in 
their  views.  Most  of  them  were  in  favour  of  a  joint-stock 
company.  But  some  preferred  a  regulated  company  after 
the  model  of  the  Levant  Company.  The  plan  which  Montagu 
ultimately  devised  was  extremely  intricate,  but  its  general 
features  cannot  be  more  clearly  described  than  in  the  lan- 
guage of  Macaulay  :  ^  He  wanted  two  millions  to  extricate 
the  State  from  its  financial  embarrassments.  That  sum  he 
proposed  to  raise  by  a  loan  at  8  per  cent.  The  lenders  might 
be  either  individuals  or  corporations,  but  they  were  all,  indi- 
viduals and  corporations,  to  be  united  in  a  new  corporation, 
which  was  to  be  called  the  General  Society.  Every  member 
of  the  General  Society,  whether  individual  or  corporation, 
might  trade  separately  with  India  to  an  extent  not  exceeding 
the  amount  which  that  member  had  advanced  to  the  Govern- 
ment. But  all  the  members  or  any  of  them  might,  if  they  so 
thought  fit,  give  up  the  privilege  of  trading  separately,  and 
unite  themselves  under  a  royal  Charter  for  the  purpose  of 
trading  in  common.  Thus  the  General  Society  was,  by  its 
original  constitution,  a  regulated  company ;  but  it  was  pro- 
vided that  either  the  whole  Society  or  any  part  of  it  might 
become  a  joint-stock  company.' 

This  arrangement  was  embodied  in  an  Act  and  two  cliar- 
ters.  The  Act  (9  &  10  Will.  Ill,  c.  44)  authorized  the  Crown 
to  borrow  two  millions  on  the  security  of  taxes  on  salt,  and 
stamped  vellum,  parchment,  and  paper,  and  to  incorporate 
the  subscribers  to  the  loan  by  the  cumbrous  name  of  the 
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to  take*  1^  'iiii^fcyn  ul  «t%(«ry  ^lup  (K  5ijO  moik     Ibe  aunsuitaa^ 

acl¥«»  tis*  IfiKit  toe  lUtiiEve^  hmgMgf'  €i  tine  eooESfirj  wikece 
tkcT  t&aH  RSB^.  ?ae  better  «»  ouhbfe  than:  to  isiitnKt  tbie 
Gcnuuft  soiiC  m^SL  be  tiie  «ernhiis»  or  sJ^kTcs  of  tike  jamie 
CoBpaoy  -j€  of  ttteir  a^mts.  m.  t&e  Pnoccssaofi  veS^otL' 
V\i  ImniiiiHiMiiM  I  wvmt  aIho  &>  he  prtiy^viecL 


Il  i«!Ka  Aonearcfi  tiubC  the  Ofai  Cootsiiax  kid.  to*  we  *  Cob 
uyjdaa.  pozme.  '  ttapenneci '  the  Nev  CoKpoaxr.  Tlvy  bsid  x^^^ 
tmhectAni  £^^5.4:0:  tryrank  the  capttAf  «l  tvo  niiity>ff» 
aalikoraisci  ^  the-  Act  «f  i^'A  Tber  lud  tkw  *e^pired 
a  maicnif  maaws^  bl  thor  Fir^hfe'  doaeeni.  and.  at  tiie  same 
time,  tber  wiait  3i  piniMMroni  «€  the*  fic&L  Tliey  bad  the 
capital  and  pikus  nufepeQinMe  for  tbe  East  India  trade, 
and  tb!y  RiLiaied  ^tocuevnnHLu  pgi^tlqeeg  oC  tiadii^.  Uter 
coQO  *hiCMv«ed  theor  «cnn;rtiL  ity  ofe<a^ninig  a  prirate  Act  ol 
Parliace«B  11  4  r^  WcEL  UL  e.  4^  whxh  oMktiiuied  tbem 
as  a  tTH&uf  •'.^jrK-rsSDOCL  juoH  reparmeEiit  <d^  the  whole  loan 
of  two  maOincufr. 

The  fcntUKCL  wm  impioaBbie:  the  privileges  DOfninaliT 
obtained  hr  the  Xew  Coaspanr  wefe  ci  do  real  vahie  to  tbnn  ; 
and  a  ecaSsiMCk  lefteii  the  two  Companies  was  the  only 
practicable  M^muaa  «A  the  dificohks  which  hsd  been  created 
bv  the  Act  and  charters  ol  wj^. 

The  coahtMn  was  <#cctcd  in  1702.  through  the  inter- 
ventioQ  of  Ixvd  Godotpiun.  and  by  means  of  an  Indenture 
Tripartite  u>  whicik  Qneen  Anne  and  the  two  Companies 
were  parti»i.  and  wikich  embodied  a  leheme  for  eqoaliiing 
the  capital  of  the  two  Companies  and  for  combining  their 
btocks.  The  Did  Companj  were  to  maintaan  their  separate 
existence  for  se-ren  years,  but  the  trade  of  th?  two  Companies 
was  to  be  carried  on  jointly,  in  the  name  of  the  English 
Company,  bat  for  the  coomion  benefit  of  both,  under  the 
direction  of  twenty-foar  managers,  twelre  to  be  felectcd  by 
each  Company.  At  the  end  c4  the  seven  years  the  (Hd  Com- 
pany were  to  surrender  their  chartenfr.     The  New  or  English 
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(Company  were  to  continue  their  trade  in  aucurdauce  with  the 
provisionH  of  tiie  charter  of  it>98,  bat  were  to  change  thoir 
name  for  that  of  *  The  United  Company  of  Merchaats  of 
England  trading  to  the  East  Indies.' 

A  deed  of  the  same  date,  by  which  the  '  dead  stock '  of 
the  two  Companies  was  conveyed  to  trustees,  contaimi  aa 
int-eresting  catalogue  of  their  fndian  possessions  at  that  time. 
Difficulties  arose  in  carrying  out  the  arrangement  of  1702, 
and  it  became  necessary  to  apply  for  the  assistance  of  Par- 
liament, wliich  was  given  on  the  usual  terms.  By  an  Act 
of  1707  ^  the  English  Company  were  required  to  advance  to 
the  Crown  a  further  loan  of  £1,200,000  without  interest, 
a  transaction  wliich  was  equivalent  to  reducing  the  rate  of 
interest  on  the  total  loan  of  £3,200,000  from  8  to  3  per  cent. 
In  consideration  of  this  advance  the  exclusive  privileges  of 
the  Company  were  continued  to  172b,  and  Lord  Godolphin 
was  empowered  to  settle  the  differences  still  remaining  be* 
tween  the  London  Company  and  the  English  Company. 
Lord  Grodolpliin's  Award  was  given  in  1708,  and  in  1709 
Queen  Anne  accepted  a  surrender  of  the  London  Company's 
charters  and  thus  terminated  their  separate  existence.  The 
original  charter  of  the  New  or  English  Company  thus  came 
to  be,  in  point  of  liiw,  the  root  of  all  the  powers  and  privileges 
of  the  I'nited  (Jompany,  subject  to  the  changes  made  by 
rttatuto.  Henceforth  down  to  1833  (see  3  &  4  Will.  IV,  c.  85, 
«.  Ill)  the  Company  bear  their  new  name  of  *  The  United 
Company  of  Merchants  of  fingland  trading  to  the  East 
Indies.' 
Period  For  constitutional  purposes  the  half -century  wliich  followed 

lyoUTnd   ^**''  *""^^"  ^'  ^^^^  ^^^  Companies  may  be  passed  over  very 
»7''5  Ji^rhMy. 

An  Aft  of  171 1  2  provided  tliat  the  privileges  of  the  L-nited 
(V»fii]>«fiy  woro  not  to  be  determined  by  the  repayment  of 
tlif*  |o{in  of  two  inilJions. 

'rii<»  cxcliiHive  privileges  of  the  United  Company  were 
'  <f  Atiu<s  (*.  71.  *  10  Anne,  e.  35. 
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l«xt«uded  for  furtliur  terms  by  Acts  of  17J0  '   and   1744  '■'.  Eiwnsiiw 

■  The  price  paid  [or  the  tirat  extension  was  an  advance  to  the  pany'g 
E  8tat«  of  £200,000  without  interest,   and  the  reduction  of  "■'•'**'• 
I  the  rate  of  interest  on  the  previoua  loan  from  5  per  cent,  to  . 
I  4  per  cent.     By  another  Act  of  1730  '•'  tlie  security  for  the 

E  loan  by  tlie  Company  was  transferred  from  the  special  tivxos  ' 

Ion  which  it  had  been  previously  charged  to  tlie  'aggregate 

I  fund,'   tlie  predeceB&or  of  the  modern  Consolidated  Fund. 

I  The  price  of  the  second  extension,  which  was  to  1780,  wa.8 

I  *  further  loan  of  more  thiui  a  million  at  j;  per  cent.     By  an 

I.  Act  of  1750'  the  interest  on  the  previous  loan  of  £3,200,000 

L  was  reduced,  first  to  3i  per  cent.,  and  then  to  3  per  cent. 

m      Successive  Acts  were  passed  for  inureasuig  the  stringency  PioTJBiot 

I  of  the  provisions  against  interlopers  '  and  for  penalizing  any  ",fi*'^ 

I    attempt  to  support  the  rival  Ustend  Company  ".  lopors. 

I       In  1726  a  charter  was  granted  establisliing  or  reconstituting 

I       •  3  Geo.  U,  c.  14.  '  17  Geo.  II,  c.  17. 

I       ■  3  Geo.  n.  0.  20.  '  23  Geo.  U,  c.  12. 

K       *  l7l«,  5  Owj.  L  c.  31  ;    17J0.  7  Geo.  I,  Stat.  i.  e.  11  -.    i;jj,  9  Geo.  1, 

I  C.20;  >7j2t  $  (^co. ll,c. 29.  SeetheuticleoD'liitcrlopera'uiUioiiiettonary 

I   «/  PolUittU  £cufK>niy.     For  the  career  of  a  typical  interloper  sec  the  bvcouhC 

I    irf  lliomu  Pitt,  Kitorwanb  Govonior  of  Madt&B,  and  grawlfMber  of  the 

■  aldet  Witliun  Fitt,  given  in  vol.  ill.  of  Vule's  edition  of  the  Diary  of  Willituu 

■  HctIuw.  Tlic  relationit  between  interlopers  anil  Ibe  BbkI  Intlia  Company 
I  In  thu  jireewiing  Limtuty  aro  well  illustrated  by  bkinntr'H  i:aBB,  wMeb  bioe>c 
I  on  a  petition  preaentol  to  Charles  II  soon  aftcc  the  Restaratioii.  Accord- 
ing to  the  Btaleiuent  signed  by  the  couoael  of  Skinner  tliere  wa«  a  geoeral 
liberty  of  trade  to  the  Bant  Indies  iu  1657  (under  Ibi-  ProUwtoratc),  and  he 
in  that  yivi  sent  a  trading  aliip  there  :  but  the  Company's  agents  at  Uantani, 
uu<l«r  pretenue  of  a  debt  due  to  the  Cumpaoy,  tiiizod  tua  ship  and  goods, 
ai^aulud  hiin  in  hia  warehouse  at  Jamba  in  the  Uland  of  Sumatra,  and 
dispoueued  him  of  the  warehouse  and  of  a  little  island  called  Baccllo. 
AItt*  Tarioiia  ineQeetiial  attempts  by  the  Crown  to  induce  the  Com|iBiiy 
tu  pay  compensation,  the  case  wan.  in  1O63,  tutumHl  by  the  king  iu  eouncil 

L    to  the  twelve  judges,  witb  the  question  wlietbcr  Skinner  couhl  have  full 

■  icUef  in  any  court  of  law.  I'hc  anawcr  was  that  the  king's  ordiuarj'  courts 
W    «f  jUBlict-  could  give  relief  in  reapeut  of  the  wrong  to  person  and  goods,  but 

■  nut  in  rwpecl  of  the  house  and  islihod.  The  Uouae  of  Lords  then  resolved 
r  to  ttiUeve  Skinner,  but  these  prucecdiuga  gave  lisv  to  a  serious  conflict 
I  between  the  House  of  Lords  and  the  House  of  Cumniolui.  bee  Uargrsvo'i 
I  l^vlaoo  to  Hale's  Jvruditlian  of  the  Uomc  of  Lords,  p.  cv. 

■  *  CbarteT  granted  by  the  Emjioror  Chtulcs  V'l  in  17^2,  but  withdrawn 
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Nuncomar^s  trial.  Sir  James  Stephen  inclines  to  the  opinion 
that  English  criminal  law  was  originally  introduced  to  some 
extent  by  the  charter  of  1661,  but  that  the  later  charters 
of  1726,  1753,  and  1774  must  be  regarded  as  acts  of  legis- 
lative authority  whereby  it  was  reintroduced  on  three  suc- 
cessive occasions,  as  it  stood  at  the  three  dates  mentioned. 
If  so,  the  statute  of  1728  would  have  been  in  force  in  Calcutta 
in  1770  when  Nuncomar's  oflPence  was  allied  to  have  been 
committed,  and  at  the  time  of  his  trial  in  1775.  But  liigh 
judicial  authorities  in  India  have  maintained  a  different  view. 
According  to  their  view  British  statute  law  was  first  given  to 
Calcutta  by  the  charter  establishing  the  mayor's  court  in  1726. 
and  British  statutes  passed  after  the  date  of  that  charter 
did  not  apply  to  India,  unless  expressly  or  by  necessary  impli- 
cation extended  to  it  ^.  Since  the  passing  of  the  Indian  Penal 
Code  the  questidn  has  ceased  to  be  of  practical  importance. 

In  1744  war  broke  out  between  England  and  France,  and  Mutiny 
in   1746  their  hostilities  extended  to  India.     These  events  Articles  of 
led  to  the  establishment  of  the  Company's  Indian  Army.  in5in„ 
The  first  establishment  of  that  army  may,  according  to  Sir  Forces. 
George  Chesney  ^,  be  considered  to  date  from  the  year  1748, 
*  when  a  small  body  of  sepoys  was  raised  at  Madras,  after 
the  examine  set  by  the  French,  for  the  defence  of  that  settle- 
ment during  the  course  of  the  war  which  had  broken  out,  four 
years  previously,  between  France  and  England.     At  the  same 
time  a  small  European  force  was  raised,  formed  of  such  sailors 
as  could  be  spared  from  the  ships  on  the  coast,  and  of  men 
smuggled  on  board  the  Company's  vessels  in  England  by  the 
Company.     An  officer,  Major  Lawrence,  was  appointed  by 
a  commission  from  the  Company  to  command  these  forces  in 
India.'    During  the  Company's  earliest  wars  its  army  consisted 
mainly,  for  fighting  purposes,  of  Europeans. 

'  Morley's  DigeM,  Introduction,  pp.  xi,  xxiii. 

'  Indian  Poiiiy  (3rd  ed.),  ch.  xii,  which  contains  an  interesting  sketch 
of  the  rise  and  development  of  the  Indian  Army.  The  nucleus  of  a  European 
force  had  been  formed  at  Bombay  in  1668,  supra,  p.  18. 
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Ir  'lidbrt  h*^n  -i^-**!!  Niat  'r>v  •* n return vf?  triiartens  the  lomfMUiv 

li^i    rif^n   .t'jthorizeii   to   !-;iuh-   M-«ii>p«  and  t^ppoint   otficefs. 

lint  rue  niorp  pxtenaivf:  -^raie  uii  whicii  the  miiitanr  op^ntioos 

*f  riif*  <  '.inipany  were  now  oonducted  made  necesaary  fnrtiier 

leinrilanon  for   -he  mamtenance  *>(   military  'iiaciplizie.     An 

Act  of  1754  '  laid  down  lor  tlie  Indian  forces  oi  the  Company 

provisions  >  •  >rref?pondinfi:  to  those  embodied  in  the  ajiTiwrnJ 

EneLifth    Mutiny    iicts.     It    impoHed    [^naicie^   tor    mutiny, 

dewrtion.  and  >imilar  *»iience».  when  committed  by  officsets 

or  soldiers  in  the  <  ompanys  service.     The  Court  of  Directors 

micrht.  in  pursuance  ut'  an  ciuthority  from  the  king,  empower 

their  president  .^nd  council  and  their  commanders-in-chief  to 

hold  rofirts- martial  for  the  trial  und  punisimient  of  miiitanr 

offences.     The  king  was    ilho  t-mpowered  to  make  articles 

<if  war  fnr  tlie  l>etter  irovemment  of  the  <.*ompany*s  forces. 

Tlie  same  Act  contained  a  provision,  repeated  in  subsequent 

Aetrt.  which  rnncie  «»ppreHsion   and  <»ther  (iffences  committed 

liv    the   r<impanv's    ^irenidents   -ir   •ouncils   cognizable    and 

jiuniHhAble  in  Knirland.     The  A«'t  ni  1754  was  amended  by 

another  Act  jiasmefl  in  ijno-. 

r'hftrifrK         Tlu*  warlike  <i]w»ratioiiH  which  were  rarrie«l  on  by  the  Elust 

an«l'i7;x    InHia  ('•>mpariy   if]    Fien^ai  jit  the  be^imiinic  '»f  the  second 

hooi"- Jiiu! ''^^'^  t»f   the  fi'jrhteenth   ^^entury.   and   which   culminated   in 

rpwion  nf  f'livf'-s  vii-torv  at    Plassey.  led  to  the  ^rant  of  two  further 

lrrrit')rv 

rharfers  to  the  T'ompany. 

A  <rliarter  of  1757  recited  that  the  Nabob  of  Bengal  had 
taken  from  the  Company,  withcmt  juHt  or  lawful  pretence  and 
lontniry  to  ^oo<l  faith  and  amity,  the  town  and  settlement 
nf  (  aleiitta.  and  ^oods  and  valuable  commodities  belonging 
lo  the  fVimpany  and  to  many  persons  trading  or  residing 
within  the  litnits  of  the  settlement,  and  tlmt  the  ofKcers  and 
a^iMits  f»f  the  ('<impany  at  Fort  St.  George  had  concerted 
n  phui  of  o]»erationH  with  Vice- Admiral  Watson  and  others, 
till'  rftrurnniiderK  of  onr  fleet  employed  in  those  parts,  for 
rf'vfMitiirm  the  town  and  nettlcment  and  the  goods  and  com- 
•-  tioti  fl. .'  (i  1  Jti'o.  III.  K'.  14. 


i]  HISTORICAL    INTRODUCTION  35 

modities,  and  obtaining  adequate  satisfaction  for  their  losses  ; 
and  that  it  had  been  agreed  between  the  officers  of  the  Com- 
pany, on  the  one  part,  and  the  vice-admiral  and  commanders 
of  the  fleet,  on  the  other  part-,  assembled  in  a  council  of  war, 
that  one  moiety  of  all  plunder  and  booty  '  which  shall  be 
taken  from  the  Moors  '  should  be  set  apart  for  the  use  of  the 
captors,  and  that  the  other  moiety  should  be  deposited  till  the 
pleasure  of  the  Crown  should  be  known.  The  charter  went  on 
to  grant  this  reserved  moiety  to  the  Company,  except  any  part 
thereof  which  might  have  been  taken  from  any  of  the  king's 
subjects.  Any  part  so  taken  was  to  be  returned  to  the  owners 
on  payment  of  salvage. 

A  charter  of  1758,  after  reciting  that  powers  of  making  peace 
and  war  and  maintaining  military  forces  had  been  granted 
to  the  Company  by  previous  charters,  and  that  many  troubles 
had  of  late  years  arisen  in  the  East  Indies,  and  the  Company  had 
been  obliged  at  very  great  expense  to  carry  out  a  war  in  those 
parts  against  the  French  and  likewise  against  the  Nabob  of 
Bengal  and  other  princes  or  Governments  in  India,  and  that 
some  of  their  possessions  had  been  taken  from  them  and 
since  retaken,  and  forces  had  been  maintained,  raised,  and 
paid  by  the  Company  in  conjunction  with  some  of  the  royal 
ships  of  war  and  forces,  and  that  other  territories  or  districts, 
goods,  merchandises,  and  effects  had  been  acquired  and  taken 
from  some  of  the  princes  or  Governments  in  India  at  variance 
with  the  Company  by  the  ships  and  forces  of  the  Company 
alone,  went  on  to  grant  to  the  Company  all  such  booty  or 
plunder,  ships,  vessels,  goods,  merchandises,  treasure,  and  other 
things  as  had  since  the  charter  of  1757  been  taken  or  seized, 
or  should  thereafter  be  taken,  from  any  of  the  enemies  of  the 
Company  or  any  of  the  king's  enemies  in  the  East  Indies  by 
any  ships  or  forces  of  the  Company  employed  by  them  or  on 
their  behalf  within  their  limits  of  trade.  But  this  was  only 
to  apply  to  booty  taken  during  hostilities  begun  and  carried 
on  in  order  to  right  and  recompense  the  Company  upon  the 
goods,  estate,  or  people  of  those  parts  from  whom  they  should 
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-'i-»fam   !•'■   ■  ivo   ' -nt      "ui    A'-ii-i!ro»inaed  •  .tiise  r«>  fear  anv 
:imirv     ^•♦ss.    .-'•   'iamaire.      '■    :non   aiiv  reopie   wfao  should 
iiifornipt.    wrnnir.     -!■  •••.luro  T-.em   ir:  i:ioir  rr«ide  wrthin  the 
! '.lints  »»!  til*'  rti;irtiM>*.  •  ■•  s'lMiud  :i:  a  a«.»siiie  maimer  invade  or 
.ittompt   t.i  wi'HKen  •  "  ':*'Strnv  T::e  •ii-itieinenis  *«t  the  * 'om- 
paiiv  i'T  ti>    ■iiurt'  r:\v  kieu^s  -:ioit?i.'i3  "P  'tnenj  tradins  «>r 
n'snlinu  within  i:u'  •    Miipanvs  <t'irii*iiieni3  or  in  any  manner 
iiiuItT  tfio  Kinir  s  pnuiHtinrt  wit  inn  tne  liiniis  **i  the  Company. 
Phr  •uM)iv  T:msi   »isii  ?i  I VI'  '".h-u  taken  ni  wars  or  nostiiitieH  or 
•  \)M*iiitions  I'l'tjriin.     .irntM  .  n.  ..nd    •tnipieteu  hy  the  torcea 
.»is»m1  .in«l  iKiitl  I'v  Pif  <  'Mil pan V  ;'lone  or  nv  the  ships  em- 
I»Iov<hI    It    itM'ir  ^'iir  •  xprii'^o.       Viid  iritTf*  was  a  savinK  tor 
I  he  rt>v:'.l  iMvn^tiaiiM'  i'  liistrmute  I'le  ihmhv  in  Mich  manner 
.IS  t)ri»  Trown  ^.ritn.iid  tnink  ;'t  jri  ati  liiMn*  wiiertf  any  *^i  the 
Linirs  t(»n>»s  -siHinKi  I'f  apponueii  and  <  oinmunded  to  act  m 
■oniinh'tinT!  wuh  th«*  -^nips  <r  t<iivt^  i»i  ttie  •  oinpauy.     There 
W.MS  ilso  m  «*\rt»piinn  tor  i:utMis  laktMi  rn»m  liie  kiutf  s  rtubjet'ts. 
\vhi«'fi  \vpn»  To  >»e  Tv»*tore<l  on  i»avrneut  oi  r Mik»i>iu&ble  salvage. 
I'hfse  provision**.  ^  houun  uit-v  uave  rI^*t•  \a  liitHt'uit  (|ueHtioiitt 
at    vanons    >nhs«»Muent    'nnet*.     lave    now    oei-ume   obsolete. 
Mnt  :ht*  ■  li.irtf*-     ontanuHi    i  mrther  i>o\ver  wtuch  is  still  of 
prM*»ti«\il    innorrancc.      It  ^xpressiv  Lirantwl  to  the  ( 'imipauy 
l>ow»r  l)v  any  'ro!>tv   ft  iieiu^t*  made  i»etwi*t?n  the  < 'ompany.  or 
anv   ••f   ■hf'ir    ^rtioors.  servants,   or  agents,   and   anv  of  the 
InHinn  ])nn<*pf»  or  <  n>vf^mments.   -n  «ede.  t'estore,  or  dispone 
i»f  any   fortr*»ssps.   «iiHtnotH.   .»r  territories  acquired   by  I'on- 
'jnost  from  .itiv  of  the  Indian  prmces  t>r  «iuvernment8  duriiuc 
J  Ho  Infp  rpiMblps  h*»tween  rhi*  <\»mpany  and  tlie  Nabob  irf 
IVnrrnl    Mf   vvlnrli  vihonld   he  irquired    by  conquest    in   time 
i  '.'ivn?.  snhjeof  to  a  proviso  that  the*  'ompanv  siioidd  not  have 
p.,Mi.r  rr,  rr-Ho    r^'tttof**    or   rii«]xv8#*  of  iuiy  territory  ^u.'([iiinHi 
fro)i,  ih*^  -{iihjrrtfj  .)f  any  Rnropean  power  without  the  speiMal 
;;.  fjin.  .ukI  ,»]>prohntinn  -»f  the  Crown.     Tliis  power  iias  been 
!•  '    '1  iih   k   iho   foiindatinn.  or  one  of  riie  foundation."*.   i>f 
il-     )i. .wr   of   tli'»  ^iovornment   of   [ndia   ro    r-etie    territory. 

/  'trhnn   Kttrmfftn  •:    Rffjn  Pfilin^t  Siiiiqh,  I.  L.  R.  2  AIL  I. 
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The  year  17O5  marks  a  turning-point  in  Anglo-Indian  The  Com- 
luHtory,  and  may  be  treated  as  commencing  the  period  of  territorial 
territorial  sovereignty  by  the  East  India  Company.  The  *®7®" 
successes  of  Clive  and  Lawrence  in  the  struggle  between 
the  English  and  French  and  their  respective  allies  had  extin- 
guished French  influence  in  the  south  of  India.  The  victories 
of  Plassey^  and  Baxar\  made  the  Company  masters  of  the 
north-eastern  provinces  of  the  peninsula.  In  1760  Clive 
returned  from  Bengal  to  England.  In  1765,  after  five  years 
of  confusion,  he  went  back  to  Calcutta  as  Governor  and  Com- 
mander-in-Chief of  Bengal,  armed  with  extraordinary  powers. 
His  administration  of  eighteen  months  was  one  of  the  most 
memorable  in  Indian  history.  The  beginning  of  our  Indian 
rule  dates  from  the  second  governorship  of  Clive,  as  our 
military  supremacy  had  dat^d  from  his  victory  at  Plassey. 
Clive's  main  object  was  to  obtain  the  substance,  though  not 
the  name,  of  territorial  power,  under  the  fiction  of  a  grant 
from  the  Mogul  Emperor. 

This  object  was  obtained  by  the  grant  from  Shah  Alam  of  iirani  of 

the 
the  Diwani  or  fiscal  administration  of  Bengal,  Behar,  and  x)i^aii!. 

Orissa  -. 

The  criminal  jurisdiction  in  the  provinces  was  still  left  with 
the  puppet  Nawab,  who  was  maintained  at  Moorshedabad, 
whilst  the  Company  were  to  receive  the  revenues  and  to 
maintain  the  army.  But  the  actual  collection  of  the  revenues 
still  remained  until  1772  in  the  hands  of  native  officials. 

Thus  a  system  of  dual  government  was  established,  under 
which  the  Company,  whilst  assuming  complete  control  over 
the  revenues  of  the  country,  and  full  power  of  maintaining 
or  disbanding  it«  military  forces,  left  in  other  hands  the 
responsibility  for  maintaining  law  and  order  through  the 
agency  of  courts  of  law. 

The  great  events  of  1765  produced  immediate  results  in 

^  Plassey  (Give),  June  2^,  1757  ;   Baxar  (Munro),  October  23,  1764. 

'  The  grant  is  dated  August  17,  1765,  The  '  Orissa  *  of  the  grant  cor- 
responds to  what  is  now  the  district  of  Midnapur,  and  is  not  to  be  confused 
with  the  modern  Orissa,  which  was  not  acquired  until  1803. 
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Kiiglaiid.      The  kv«»!s  ot  the*  j.iioprk'tor«  of  tlie  Lompany  were 

fliizzled  by  t^olden  vLsioim.     On  tiic  diBpatch  bearing  the  grant 

'•f  the  Diwani  l)fMng  read  to  the  Court  of  Proprietors  they 

began  to  rlamour  tor  an  increase  of  dividend,  and.  in  spite 

r»f  tlie  <  'oinpany *>>  debtH  and  the  opposition  of  the  directoiB, 

they  inswt^  on  niiHin^  the  dividend  in  I70t)  from  0  to  lo 

per  cent.,  and  in  ij^yj  to  ui  j)er  cent. 

At  the  same  time  the  pubhc  mind  wa»  startled  by  the 

enormoiw   fortnneH    which    "  Xabobs '    were   bringing    home, 

and  tlie  ]>ubii<'  coiiMcience  was  disturbed  by  nmiouis  of  the 

unscrupulonH  modes  in  which  these  fortunes  liad  been  amassed. 

(.onstitutional  questions  were  also  raised  as  to  the  rig^t  of 

a  tradincr  company  to  acquire  on  its  own  account  powen  of 

territorial  sovereignty  ^    The  intervention  of  Parliament  was 

imperatively  demanded. 

Legiila-  ()n  November  25,  17^6.  the  House  of  (.*oinmous  resolved  to 

tion  of 

1767.         appoint  a  committee  of  the  whole  house  to  inquire  into  the 

state  and  condition  of  tiie  Kast  India  (Company,  and  the 
proceedings  of  this  committee  Kni  to  the  passage  in  1767  of 
H  ve  Acts  wit  h  reference  to  1  ndian  alfairs.  The  tirst  disqualitied 
.♦  member  of  any  company  for  voting  at  a  general  court 
unless  he  lijid  held  his  qualification  for  six  months,  and  pro- 
hibited the  makinir  of  dividends  except  at  a  half-yearly  or 
qujirterly  ronrt  *-.  Although  applving  in  terms  to  all  com- 
panies the  Act  was  immediately  directed  at  the  East  India 
^'ompany.  and  its  object  was  to  check  the  tradicking  in  votes 
and  other  scjmdals  which  liad  recently  disgraced  their  pro- 
(  codinifs.  Tlie  seci >nd  Act ^  prohibited  the  Kast  India  Company 
from  makinjr  any  dividend  except  in  pursuance  of  a  resolution 
pfjsRfM-l  at  a  j^eneral  court  after  due  notice,  and  directly  over- 
ruled the  recent  resohition  of  the  (.Company  by  forbidding  theui 
to  dc<*larc  any  dividend  in  excess  of  10  i)er  cent,  per  annum 
initil  till'  next  session  of  Parliament.  Tlie  third  and  fourtli 
A'ts  '  crribodicd  the  terms  of  a  bargain  to  wliichthe  Company 

'   F'T  ill"  arj^TinT^ntfl  f»n  thin  qucfition,  pef»  I>vky.  ch.  xii. 

;  i'.r-,.  rrr. « .  .is.        "  7  ch^.  rn,  0. 49.       *  7  oeo.  in.  cc.  56, 57. 
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lubd  been  compelled  to  consent.  The  Company  were  requiied 
to  pay  into  the  Exchequer  an  annual  sum  of  £400,000  for 
two  years  from  February  i,  1767,  and  in  consideration  of 
this  payment  were  allowed  to  retain  their  territorial  acqui- 
nitions  and  revenues  for  the  same  period ' .  At  the  same 
time  certain  duties  on  tea  were  reduced  on  an  undertaking 
by  the  Company  to  indemnify  the  Exchequer  against  any 
loss  arising  from  the  reduction.  Thus  the  Stat 3  claimed  its 
share  of  the  Indian  spoil,  and  asserted  its  rights  to  control 
the  sovereignty  of  Indian  territories. 

In  1768  the  restraint  on  the  dividend  was  continued  for 
another  year  ^,  and  in  1769  a  new  agreement  was  made  by 
Parliament  with  the  East  India  Company  for  five  years, 
during  which  time  the  Company  were  guaranteed  the  terri- 
torial revenues,  but  were  bound  to  pay  an  annuity  of  £400,000, 
and  to  export  a  specified  quantity  of  British  goods.  They 
wc:o  at  liberty  to  increc^se  their  dividends  during  that  time 
to  12J  par  cent,  provided  the  increase  did  not  exceed  i  per 
cent.  If,  however,  the  dividend  should  fall  below  10  per 
cent,  the  sum  to  be  paid  to  the  Government  was  to  be  pro- 
portionately reduced.  If  the  finances  of  the  Company  enabled 
them  to  jMiy  off  some  specified  debts,  they  were  to  lend  some 
money  to  the  public  at  2  per  cent.^ 

These  arrangements  were  obviously  based  on  the  assumption 
tliat  the  Company  were  making  enormous  profits,  out  of 
which  they  could  afford  to  pay,  not  only  liberal  dividends  to 
their  proprietors,  but  a  heavy  tribute  to  the  State.  The 
assumption  was  entirely  false.  Whilst  the  servants  of  the 
Company  were  amassing  colossal  fortunes,  the  Company  itself 
was  advancing  by  rapid  strides  to  bankruptcy.  '  Its  debts 
were  already  estimated  at  more  tlian  six  miUions  sterling. 
It  supported  an  army  of  about  30,000  men.     It  paid  about 

*  This  was  ap[)areiitiy  the  first  direct  recognition  by  Parhament  of  the 
territorial  acquisitions  of  the  Company.  SSee  Damodhar  (hrdhan  v.  Deoram 
Kanji  (the  Bhaunagar  case),  L.  R.  i  App.  Cas.  332,  342. 

'  8  Geo.  in,  c.  I.  '9  Geo.  Ill,  c.  24. 


40  GOVERNMENT    OF    INDIA  [cH. 

oiv*  million  Hteriin^  a  year  in  tlie  form  of  tributeti.  pemuom, 
and  (^onipennationH  to  the  emperor,  the  Nabob  of  Bengal, 
HMci  other  great  native  personageH.  Its  inceflsant  wars, 
tiiough  tliey  liad  hitherto  be^i  always  saccessfal.  were  always 
expenflive,  and  a  large  portion  of  the  wealth  which  ahoald 
have  paiwed  into  the  general  exchequer,  was  ^till  diverted  to 
the  private  accounts  of  its  servants  ^'  Two  great  calamities 
hastened  the  crisis.  In  the  south  of  India,  Hyder  Ali  harried 
the  Camatic,  defeated  the  English  forces,  and  dictated  peace 
on  his  own  terms  in  1769.  In  the  north,  the  great  famine  of 
1770  swept  away  more  than  a  third  of  the  inhabitants  of 
Bengal, 
ppciintary  Yet  the  directors  went  <jn  declaiing  dividends  at  the  rates 
rmimmmu  ^f  X2  and  12^  per  cent.  At  last  the  crash  came.  In  the 
in  1772,  spring  session  of  1772  the  Company  had  endeavoured  to 
initiate  legislation  for  the  regulation  of  their  affairs.  But 
their  Bill  was  tiirown  out  on  the  second  reading,  and  in  its 
j)lacc  a  select  committee  of  inquiry  was  appointed  by  the 
House  of  Commons.  In  June.  1772.  Parliament  was  pro- 
rogued, and  in  July  tiie  directors  were  obliged  to  confess  that 
the  sum  required  for  the  necessary  payments  of  the  next 
three  months  was  deficient  to  the  extent  of  £1,293,000.  In 
August  the  chairman  and  deputy  cliairman  waited  on  Lord 
North  to  inform  him  that  nothing  short  of  a  loan  of  a  million 
from  the  public  could  save  the  Company  from  ruin. 

In  November,  1772.  Parliament  met  again,  and  its  first 
step  was  to  appoint  a  new  committee  with  instructions  to 
hold  H  so<Tet  incjuiry  into  the  Company's  affairs.  This  com- 
mittee presented  its  first  report  with  unexpected  rapidity, 
and  on  its  r(*<*ommendation  Parliament  in  December.  1772. 
passed  nn  Act  ])rohibiting  the  directors  from  sending  out  to 
liulia  II  eommission  of  su{»ervision  on  the  ground  that  the 
( /onipany  would  bo  unable  to  l>ear  the  expense  -. 
l,i«ai«U-  In   177J  the  Company  came  to  Parliament  for  pecuniary 

,I,\'*        asMJHtant'«».   an<l   lionl   North's  Ctovernment   tcx>k  advantage 

*  t<(>i  ky.  IV.  ::  \.  '  1  j  (ico.  IIU  c.  9. 
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iif  the  sitOAlioii  to  introduce  exldttive  alteimlioii^  iiilo  ihc 
vpAem  cf  fOTcnin^  the  CoiuiMuiiy's  Indian  |K«S9C«sio«»  \ 

In  ^Mte  cf  rehement  c^n^ositioa.  two  Acts  vt^r^  p*:?%^ 
through  Fvliammt  bv  cfionnoos  majorities.  By  ono  i^ 
these  Acts'  the  ministers  met  the  financial  enibanas&ments^ 
cf  the  Company  by  a  loan  of  £1,400.000  at  4  per  c<4it,.  and 
agreed  to  forgo  the  Company ^8  debt  ctf  £400.000  till  thi$ 
loan  had  been  discharged.  The  Company  were  restricted  fnnn 
declaring  any  dividend  above  6  per  cent,  till  the  new  loan 
had  been  discharged,  and  above  7  per  cent,  until  the  bond 
debt  was  reduced  to  £1,500.000.  They  were  obliged  to 
submit  their  accounts  everv  half-vear  to  the  Trea8ur>\  thev 
were  restricted  frtmi  accepting  bills  drawn  by  their  servants 
in  India  for  above  £300.000  a  year,  and  they  were  required 
to  export  to  the  Britkh  settlements  within  their  limits  Britisli 
goods  of  a  specified  value. 

The  other  Act  was  that  commonly  known  as  the  Regu-  The  Regu- 
lating  Act'.    To  understand  the  object  and  effect  of  its^j  ir;j/ 
provisions  brief  reference  must  be  made  to  the  constitution 
of  the  Company  at  the  time  when  it  was  passed. 

At  home  the  Com{>any  were  still  governed  in  accordance 
with  the  charter  of  1698,  subject  to  a  few  modifications  of 
detail  made  by  the  legislation  of  17O7.  There  was  a  Court 
of  Directors  and  a  General  Court  of  Proprietors.     Every  holder 

'  The  history  of  the  Kant  India  Coiii|)a»y  tentlH  to  show  that  whenever 
a  ehartered  company  undertakes  territorial  sovereignty  on  an  extensive 
scale  the  Government  is  soon  compelle<i  to  accept  financial  resiKinsibility 
for  its  proceedings,  and  to  exercise  direct  control  over  its  actions.  Tlie 
career  of  the  East  India  Company  an  a  territorial  power  may  be  treateil 
as  having  begun  in  1765,  when  it  ai>quired  the  financial  administration 
of  the  provinces  of  Bengal,  Behar,  and  Orissa.  Within  sc>ven  years  it  was 
applying  to  Parliament  for  financial  assiHtance.  In  1773  its  Indian  o|jera- 
tions  were  placed  directly  under  the  control  of  a  governor-general  ap|K>intcMl 
by  the  Crown,  and  in  1784  the  Court  of  Directors  in  England  were  madt* 
directly  subordinate  to  the  Board  of  Control,  that  is,  to  a  minister  of  the 
Crown. 

■  13  Geo.  Ill,  c.  64. 

'  1 3  Geo.  Ill,  c.  63.  This  Act  is  described  in  its  *  short  title  *  as  an  Act 
of  1772  because  Acts  then  cUted  from  the  beginning  of  the  session  in  which 
they  were  passed. 
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of  £500  Kt(K'k  luid  a  vote  in  the  Court  of  Proprietors,  but  the 
poflHefwion  of  £2,000  ntoc^k  wan  tlie  qualification  for  a  director. 
The  direc^torrt  were  tweiitv-four  in  number,  and  the  whole  of 
thorn  wore  ro-olected  every  year. 

I  n  India  otu^h  of  tlie  three  preBidencies  was  under  a  president 
or  governor  and  (council,  appointed  by  commission  of  the 
Company,  and  consisting  of  its  superior  servants.  The 
numbern  of  the  cotinoil  varied  \  and  some  of  its  members 
were  often  ahm»nt  from  the  presidency  town,  being  chiefs 
of  Hiihordinate  factories  in  the  interior  of  the  country.  All 
power  was  hxiged  in  the  president  and  council  jointly,  and 
notliing  could  be  transacted  except  by  a  majority  of  votes. 
So  unworkable  had  the  council  become  as  an  instrument  of 
government,  that  in  Bengal  Clive  had  been  compelled  to 
delegate  its  functions  to  a  select  committee. 

The  presidencies  were  independent  of  each  other.  The 
(Tovemment  of  each  was  absolute  within  its  own  limits,  and 
responsible  only  to  the  Company  in  England. 

The  civil  and  military  servants  of  the  Company  were 
classified,  beginning  from  the  lowest  rank,  ps  writers,  factors, 
senior  factors,  and  merchants.  Promotion  was  usually  by 
seniority.  Their  salaries  were  extremely  small  -.  but  they 
made  enormous  profits  by  trading  on  their  own  account, 
and  bv  monev  drawn  from  extortions  and  bribes.  The 
select  committee  of  1773  published  an  account  of  such  sums 
as  had  been  proved  and  acknowledged  to  have  been  distributed 
by  the  princes  and  other  natives  of  Bengal  from  the  year 
1757  to  17^/).  both  included.  They  amounted  to  £5.940,987, 
exclusive  of  the  grant  made  to  Clive  after  the  battle  of  Plassey. 
riive.  during  his  second  governorship,  made  great  effort*  to 
|Mit  down  the  abuses  of  private  trad*?,  bribery,  and  extortion, 

riiev  were  usually  fmin  twelve  !ti  sixteen. 

-  In  the  early  part  of  the  eicht*»enth  i»eiitufy  a  writer,  after  five  year»* 

r.  -iifi-ni  0  in  Imlin.  re^-eivwl  £ii»  a  year,  and  the  mlarie:^  of  the  hijcher  ranks 

wore  on  the  jsanie  Jicale.     'nms  a  member  tif  i^Mmeil  had  £So  a  year.     When 

Tli'^'n.ij  Piit  was  ap|xiint*Nl  tiovemor  of  Madras  in  i'x>S  he  rei'eived  £500 

.  V-  "««■  f.iT  «»alarv  ant!  allowam^e*.  and  CtiX-  fi»r  outfit. 
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and  eudeavoured  to  provide  moro  legitimate  remuiieratioiiH 
for  the  higher  clasBee  of  the  Company's  civil  and  military 
servants  by  assigning  to  them  specific  shares  in  the  profits 
derived  from  the  salt  monopoly.  According  to  his  estimates 
the  profits  from  this  source  of  a  commissioner  or  colonel 
would  be  at  least  £7,000  a  year  ;  those  of  a  factor  or  major, 
£2,000  ^. 

At  the  presidency  towns,  civil  justice  was  administered  in 
the  mayor's  courts  and  courts  of  request,  criminal  justice  by 
the  justices  in  petty  and  quarter  sessions.  In  1772  Warren 
Hastings  became  Governor  of  Bengal,  and  took  steps  for 
organizing  the  administration  of  justice  in  the  interior  of 
that  province.  In  the  previous  year  the  Court  of  Directors 
had  resolved  to  assert  in  a  more  active  form  the  powers  given 
them  by  the  grant  of  the  Diwani  in  1765,  and  in  a  letter  of 
instructions  to  the  president  and  council  at  Fort  William 
had  announced  their  resolution  to  '  stand  forth  as  diwan,' 
and  by  the  agency  of  the  Company's  servants  to  take  upon 
themselves  the  entire  care  and  management  of  the  revenues  ''^. 
In  pursuance  of  these  instructions  the  Court  of  Directors 
appointed  a  committee,  consisting  of  the  Governor  of  Bengal 
and  four  members  of  councU,  and  these  drew  up  a  report, 
comprising  a  plan  for  the  more  effective  collection  of  the 
revenue  and  the  administration  of  justice.  This  plan  was 
adopted  by  the  Government  on  August  21,  1772,  and  many 
of  its  rules  were  long  preserved  in  the  Bengal  Code  of  Regu- 
lations ^. 

In  pursuance  of  this  plan,  a  board  of  revenue  was  created, 
consisting  of  the  president  and  members  of  the  councU,  and 
the  treasury  was  removed  from  Moorshedabad  to  Calcutta. 
The  supervisors  of  revenue  became  collectors,  and  with  them 

*  See  Lecky,  iv.  266,  270.  ^  Letter  of  August  28,  1771. 

*  The  office  of  *  diwan  '  implied,  not  merely  the  collection  of  the  revenue, 
but  the  administration  of  civil  justice.  The  *  nizamut '  comprised  the 
right  of  arming  and  commanding  the  troops,  and  the  management  of  the 
whole  of  the  police  of  the  country,  as  well  as  the  administration  of  criminal 
justice.  Morley,  Digest,  p.  xxxi.  See  a  fuller  account  of  Warren  Hastings* 
Plan,  ibid.  p.  xxxiv. 
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The  first  governor-general  and  counsellors  were  named  in 
the  Act.  They  were  to  hold  office  for  five  years  ^,  and  were 
not  to  be  removable  in  the  meantime,  except  by  the  king  on 
the  representation  of  the  Court  of  Directors.  A  casual  vacancy 
in  the  office  of  governor-general  during  these  five  years  was 
to  be  supplied  by  the  senior  member  of  council.  A  casual 
vacancy  in  the  office  of  member  of  council  was  during  the 
same  time  to  be  filled  by  the  Court  of  Directors  with  the 
consent  of  the  Crown.  At  the  end  of  the  five  years  the 
patronage  was  to  be  vested  in  the  Company.  The  governor- 
general  and  council  were  to  be  bound  by  the  votes  of  a 
majority  of  those  present  at  their  meetings,  and  in  the  case 
of  an  equal  division  the  governor-general  was  to  have  a 
casting  vote. 

Warren  Hastings,  who  had  been  appointed  Governor  of 
Bengal  in  1772,  was  to  be  the  first  governor-general.  The 
first  members  of  his  council  were  to  be  General  Clavering, 
Colonel  Monson,  Mr.  Barwell,  and  Mr.  Francis. 

The  supremacy  of  the  Bengal  Presidency  over  the  other 
presidencies  was  definitely  declared.  The  governor-general 
and  council  were  to  have  power  of  superintending  and  con- 
trolling the  government  and  management  of  the  presidencies 
of  Madras,  Bombay,  and  Bencoolen  ^,  so  far  and  in  so  much 
as  that  it  should  not  be  lawful  for  any  Government  of  the 
minor  presidencies  to  make  any  orders  for  commencing 
hostilities,  or  declaring  or  making  war,  against  any  Indian 
princes  or  powers,  or  for  negotiating  or  concluding  any  treaty 
with  any  such  prince  or  power  without  the  previous  consent 

'  It  has  been  suggested  that  this  enactment  is  the  origin  of  the  custom 
under  which  the  tenure  of  the  more  important  offices  in  India,  such  as  those 
of  gOYemor-general,  governor,  lieutenant-goyemor,  and  member  of  council, 
is  now  limited  to  five  years.  The  limitation  is  not  imposed  by  statute  or 
by  the  instrument  of  appointment. 

*  Bencoolen,  otherwise  Fort  Marlborough,  is  in  Sumatra.  It  was  founded 
by  the  English  in  1686,  and  was  given  to  the  Dutch  by  the  London  Treaty, 
March  11,  1824,  in  exchange  for  establishments  on  the  continent  of  India 
and  for  the  town  and  fort  of  Malacca  and  its  dependencies,  which  were 
handed  over  to  the  East  India  Company  by  5  Geo.  IV,  c.  108. 
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ot  the  i^ovemor- genera  I  and  ( ouiieiJ.  t^xcept  in  such  <*aaeB  «>f 
immiaent  necessity  as  \\  onld  render  it  dangerous  to  iKWtpone 
such  hoetilitiet*  or  Treaties  until  the  arrival  of  their  orders. 
and  except  also  in  livsef*  where  ppeeial  orders  had  been  received 
from  the  i'ompany^  A  [> resident  and  a  (.'ouncil  olfending 
against  these  provisions  lumht  be  suspended  by  order  of  the 
i4overnor-peneral  and  i  ouncil.  'Clie  iiovemors  of  the  minor 
presidencies  were  lo  obey  the  order  of  the  iiovemor-genend 
and  I'ouncil.  vnd  i-onstantlv  jnd  ilutifuilv  to  transmit  to 
them  ^uiviee  and  iateUiscence  of  ail  transactions  and  matters 
relating  to  rhe  iiovemment.  revenues,  or  interest  of  the 
<  *ompany. 

Provisions  followed  for  reeuiatiug  the  relations  of  the 
v'ovemor-ixeneral  ind  Ids  rouncil  to  the  <  ourt  of  Direeton, 
and  of  the  •lirectors  to  the  < 'rown.  The  <^ovemor-gen«rai 
and  council  were  to  ol)ey  the  orders  of  the  <  'ourt  of  Directors 
and  keep  them  .*on»tantly  informed  of  all  matters  relating 
ro  tlie  interest  •)f  the^'ompany.  Tlie  ilirectors  were,  within 
fourteen  ilnys  after  re<»eivinic  'etters  or  advices  from  the 
iiovernor-2enernl  and  iM-iunciL  to  transmit  to  the  Treasurv 
.•opieB  of  ,ill  parts  relating  ro  ilie  management  of  the  <^oni- 
jwny'?^  rovt»nue.  and  to  transmit  to  a  set^retary  of  state  copies 
of  ;f||  pf^rl^  relatinu  to  the  I'ivil  or  military  atfairs  and  govern- 
ment of  rlip  < 'onipnnv 

Frnportant  ohnnges  wen»  made  in  the  amvngements  for 
th^  administration  of  JTisti«»e  in  Bengal.  Tlie  Crown  was 
pmpowered  to  f^stablish  by  charter  a  supnmie  tMnirt  of  judica- 
turr>  jit  Fort  William,  consisting  of  a  chief  justice  and  three 
otjior  jiidar^s,  who  were  to  be  barristers  of  tive  years*  standing. 
arid  wcr*^  to  be  appoint e<:l  by  the  Crown.  The  r^upreme  court 
\vn«'.  ompowered  to  exercise  civil,  criminal,  admiralty,  and  eccle- 
•^insti^pl  jiiri'^diction.  nnd  to  appoint  such  clerks  and  other 
rnini^t'^rinl  officers  with  f'tich  reasonable  salaries  as  should 
b^  npnrovcd   by  the  governor- general  and  council,  and  to 

MiK  wn-*  fh^  f^THt  Bworflon  "f  PurliamMitary  control  over  the  tnaty 
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establish  such  rules  of  procedure  and  do  such  other  things 
as  might  be  found  necessary  for  the  administration  of  justice 
and  the  execution  of  the  powers  given  by  the  charter.  The 
court  was  declared  to  be  at  all  times  a  court  of  record  and 
a  court  of  oyer  and  terminer  and  jail  delivery  in  and  for 
the  town  of  Calcutta  and  factory  of  Fort  William  and  the 
factories  subordinate  thereto.  Its  jurisdiction  was  declared 
to  extend  to  all  British  subjects  who  should  reside  in  the 
kingdoms  or  provinces  of  Bengal,  Behar,  and  Orissa,  or  any 
of  them,  under  the  protection  of  the  United  Company.  And 
it  was  to  have  '  full  power  and  authority  to  hear  and  determine 
all  complaints  against  any  of  His  Majesty's  subjects  for 
crimes,  misdemeanours,  or  oppressions,  and  also  to  entertain, 
hear,  and  determine  any  suits  or  actions  whatsoever  against 
any  of  His  Majesty's  subjects  in  Bengal,  Behar,  and  Orissa, 
and  any  suit,  action,  or  complaint  against  any  person  employed 
by  or  in  the  service  of  the  Company  or  of  any  of  His  Majesty's 
subjects.' 

But  on  this  jurisdiction  two  important  limitations  were 
imposed. 

First,  tlie  court  was  not  to  be  competent  to  hear  or  determine 
any  indictment  or  information  against  the  governor-general 
or  any  of  his  council  for  any  offence,  not  being  treason  or 
felony  ^,  alleged  to  have  been  committed  in  Bengal,  Behar, 
or  Orissa.  And  the  governor-general  and  members  of  his 
councU  were  not  to  be  liable  to  be  arrested  or  imprisoned 
in  any  action,  suit,  or  proceeding  in  the  supreme  court  ^. 

Then,  with  respect  to  proceedings  in  which  natives  of  the 
country  were  concerned,  it  was  provided  that  the  court 
siiould  hear  and  determine  '  any  suits  or  actions  whatsoever 
of  any  of  His  Majesty's  subjects  against  any  inhabitant  of 
India  residing  in  any  of  the  said  kingdoms  or  provinces  of 
Bengal,  Behar,  or  Orissa,'  on  any  contract  in  writing  where 

*  Gould  it  then  try  the  governor-general  for  treason  or  felony  7 

*  The  saving  appears  to  be  limited  to  civil  proceedings.  It  would  exempt 
against  arrest  on  mesne  procese. 
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'h^-  rfiW^  of  .i«tu  in  ►•xoef'fiecl  s-o  rupees.  Aad  wbere  the  said 
riiiabitant  n.ui  ^.i^reed  in  the  ctintroct  tiiac.  m  case  oi  dispate^ 
rrn:  mAttfrr  -rioiud  b*'  lieard  and  determinGd  ia  the  sapmne 
•  ourt.  ^iif:ri  -juiri  ''r  urtiona  niucht  be  brouidit  in  the  tirsfe 
ifiHtanf:'*  briore  tri*.*  sriprerae  oourt.  -jr  by  appeal  from  anv  of 
Mui  ^rourts  estatjiiiiiied  in  the  provinces. 

Tliis  ;iiithontv.  tnoiiKH  ':'imerr«l  in  positive,  not  negatire. 
r»TmH.  *tpp**>.rH  to  •xciude  by  imphctttion  «;ivd  jurifldiccioa 
in  ^tiit.4  \»y  British  .-ubjectH  aifainst  '  inhabitams  *  of  the 
rountry,  except  l>y  f  onMent  of  the  defendant,  and  ia  silent 
art  to  jiirifldiction  in  •  ivii  suits  by  *  inhabit  ants  '  againat 
Britiwh  siibj*»<;rs.  ar  ai^aiuHt  otiier    inhabitants/ 

An  appeal  against  ihe  supreme  <<mrt  was  to  lie  to  the 
kintf  in  founcii.  subjw.t  to  conditions  to  be  hxed  by  the  charter. 

All  otfenfres  .it"  which  the  supreme  court  had  comiizance 
w^rp  to  bf  triofi  by  a  jiu-y  of  Britisii  subjects  resident  in 
( 'jilciitta. 

The  jrovemor- general  and  council  and  the  oliief  justice 
anil  <»ther  judges  of  the  supreme  4*ourt  were  to  act  iui  juaticeH 
of  I  he  peace,  and  for  that  purpose  to  hold  quarter  sessiona. 

Liberal  salarieH  were  provideil  out  of  the  Company's 
lev^Miiies  for  the  irovemor- general  and  his  council  and  the 
jiiHires  of  the  supreme  ••ourt.  Tlie  jzovernor-general  was  to 
hav«*  annually  £25.1^)0.  each  member  of  liis  council  £10,000, 
t]»e  chief  justice  £8.oo<i,  and  each  puisne  judge  £6.000. 

Tlie  ^ovenior-p[eneral  find  council  were  to  have  powers 
'I0  make  anrl  issue  such  niles.  ordinances,  and  regulations 
for  the  j^noH  order  iinfi  civil  government  '  of  the  Company's 
scftlemf»nt  at  Fort  William,  and  the  subordinate  factories 
Jinrl  phiccH.  wH  should  be  deemed  just  and  reasonable,  and 
-•hf>uld  not  be  ri»p«gnant  to  the  laws  of  the  realm,  and  to  set. 
iinpos<«  inllicl.  and  levy  reasonable  tines  and  forfeitures  for 
lh«'ir  brertch. 

Ibit  iIh'sc  riilc«*  and  regnlatlons  were  not  to  be  valid  until 
diilv  r.Mfistorcd  rtnd  yniblisherl  in  the  Mupreme  court,  with  the 
'»  :irid  fi|iprobntioTi  of  the  court,  and  they  might,  in  efiFeet, 
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be  set  aside  by  the  king  in  council.  A  copy  of  them  was  to  be 
kept  affixed  conspicuously  in  the  India  House,  and  copies 
were  abo  to  be  sent  to  a  secretary  of  state. 

The  remaming  provisions  of  the  Act  were  aimed  at  the 
most  flagrant  of  the  abuses  to  which  public  attention  had 
been  recently  directed.  The  governor-general  and  members 
of  his  council,  and  the  chief  justice  and  judges  of  the  supreme 
court,  were  prohibited  from  receiving  presents  or  being  con- 
cerned in  any  transactions  by  way  of  traffic,  except  the  trade 
and  commerce  of  the  Company.    . 

No  person  holding  or  exercising  any  civil  or  military  office 
under  the  Crown  or  the  Company  in  the  East  Indies  was 
to  receive  directly  or  indirectly  any  present  or  reward  from 
any  of  the  Indian  princes  or  powers,  or  their  ministers  or 
agents,  or  any  of  the  nations  of  Asia.  Any  offender  against 
this  provision  was  to  forfeit  double  the  amount  received,  and 
might  be  removed  to  England.  There  was  an  exception  for 
the  professional  remuneration  of  counsellors  at  law,  physicians, 
surgeons,  and  chaplains. 

No  collector,  supervisor,  or  any  other  of  His  Majesty's  sub- 
jects employed  or  concerned  in  the  collection  of  revenues  or 
administration  of  justice  in  the  provinces  of  Bengal,  Beliar, 
and  Orissa  was,  directly  or  indiitectly,  to  be  concerned  in 
the  buying  or  selling  of  goods  by  way  of  trade,  or  to  inter- 
meddle with  or  be  concerned  in  the  inland  trade  in  salt,  betel- 
nut,  tobacco  or  rice,  except  on  the  Company's  account.  No 
subject  of  His  Majesty  in  the  East  Indies  was  to  lend  money 
at  a  higher  rate  of  interest  than  12  per  cent,  per  annum. 
8er\'ant8  of  the  Company  prosecuted  for  breach  of  public 
trust,  or  for  embezzlement  of  public  money  or  stores,  or  for 
defrauding  the  Company,  might,  on  conviction  before  the 
supreme  court  at  Calcutta  or  any  other  court  of  judicature 
in  India,  be  fined  and  imprisoned,  and  sent  to  England.  If 
a  servant  of  the  Company  was  dismissed  for  misbehaviour, 
he  was  not  to  be  restored  without  the  assent  of  three-fourths 
belli  of  the  directors  and  of  tlie  proprietors. 
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It    uii\    ;;iivi!riior-i5eiieral.    tiovernor.    member    t>f    (.-ouncil. 

|ii«)>;i'  v»l  the  supreme  eourt.  or  any  other  person  for  the  time 

lifiiii;  i-iiipluyt.*U  ii)  the  service  of  the  Company,  irommitted 

jiiv  oiU'iK'c  a^aintft  tlie  Act.  or  was  sruilcy  of  any  •■rime,  mis- 

•  Uiiu'iUiuur,  "i"  otJenoe  against  any  of  HLs  Majesty's  ^4ubiect8. 

fi   aiiv  oL  tlu^  itihabitant^t  of  India,  he  minht  be  tried  and 

imiLishud  by  the  ( Vmrt  of  Kintr's  Bench  in  Ensland. 

i  h.iiirt  Tho  charter  of  juHtice  authorized  by  the  Refzuiating  Act 

•  f.i'^tihit-  ^^'^^  dalwi  Marf-h  2ft.   IJJ4.  i\nd  remained  the  foundation  of 

'"^  the  iiuisdiction  exerfiHed  bv  the  }4upreme  court  at  <.'alcutta 

Mlprttllir  ^ 

"nirt  at      until  liie  ivtablishment  of  the  preHent  high  court  under  the 

Act  of  iMa  '.     The  fir^*t  fhief  just  ice  was  Sir  Elijah  Impey. 

Mih  thuH"  c'olleaifne«  were  rliambers.  Lemaistre.  and  Hvde. 

hull-  Warren    Hastings   rctainefl    the  otHce  «if  govemor-peneral 

aii.-4uitf(Mit  i»'»*'»l  17^5-  ^*"hcn  1j^  wan  succeeded  temporarily  by  Sir  John 

nl  lU'pii-     .Ma^.pJierson.  and.  event  u  all  v.  bv  I-ord  ( Wnwallis.    His  appoint- 

lilting  Act.  •  '^'^ 

1 11  CI  it,    wliir-h    wa«   riri  (finally   for  a   term   of  five  years,   watt 

(i»ut limed   f»y  tiwn^^fi'wf*  ActH  of   F'arliament.     His  iidmiuiH* 

I  ration  was  fl'mfrar'ted   by  r-onf1ictH  between  himself  and  liitt 

culleairu  »s  fin  the  supreme  council,  and  between  the  supreme 

council   and    Hk'   suyireme   court,   conflicts   trainable   to   the 

dcfci-tivo  provisions  of  the  Regulating  Act. 

|)iih-  ()f    HastinL'«*    four    colI^agueH.   «me,    Harwell,   was  aji  ex- 

iiMlu-*^        pcrienc-fd  s<»rvanf  of  the  Conqiany,  and  was  in  India  at  the 

eiJiiuLil.      time  f»f  hi"*  appfiintment.     The  other  three,  C'laveriiig,  Monson, 

and    Kinnfi^.    were  Merit   out  from    England,  and  arrived  in 

(  a!<-n1tH  with  the  judges  of  the  now  supremo  court. 

Ha ru I'll  n**nnlly  HU])ported  Hastings.  Francis.  Clavering, 
and  M«M»«t»n  nsunlly  opposeil  him.  Whilst  they  acted  togetlier, 
Ha^tiuL'^  uMs  in  a  min<»rity.  and  found  his  policy  thwarted 
and  his  dnisionM  overruled.  In  177O  he  was  reduced  to  such 
ilcprr^.iiin  that  he  gave  Iuh  agents  in  England  a  conditional 
anthoiity  tn  tender  his  resignation.  The  Court  of  Directors 
a«'*'ptid  Ills  re  signal  ion  on  this  authority,  and  took  steps 
i«»  ■  npplx    lo'^  pla«*e.     Hut   in  the  meantime  1  Havering  died 
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fMting  Tcte.  to  maintji in  kw  i^^M^miftcy  in  the  ci:miictL  He 
witlidrpv  hk  avtlioritT  to  his  Eii^Atfh  «|pefit.  jutid  oht^n<<d 
from  the  jndgw  d  the  fvpnofte  court  an  c^nion  thia  his  re- 
ttgnation  m^w  invabd.  Thece  proceedings  possahhr  occasioned 
the  proTision  which  was  contained  in  the  Clianer  Act  iif  I7^)3« 
was  repealed  in  the  Act  ol  18^3,  and  k  still  lam\  that  tW 
raognatioo  of  a  govemor-general  is  not  valid  unless  signitied 
by  a  formal  deed  \ 

The  provisions  d  the  Act  of  1773  are  objure  and  defec- 
live  as  to  the  nature  and  extent  of  the  authority  exerci:i«Nibie  bc^iwv^ 
by  the  governor-general  and  his  council,  as  to  the  Juri»dio-  J^*^??^ 
tion  of  the  supreme  court,  and  as  to  the  relation  between  mkI 
the   Bengal   Government   and   the  court.     The  ambiguities  court, 
of  the  Act  arose  partly  from  the  necessities  of  the  case«  partly 
from  a  deliberate  avoidance  of  new  and  difKcult  questions 
on  constitutional  law.    The  situation  created  in  Bengal  by 
the  grant  of  the  Diwani  in  1765.  and  recognited  by  the  legis* 
lation  of  1773,  resembled  what  in  the  language  of  nuxlern 
international  law  is  called  a  protectorate.     The  country  hail 
not  been  definitely  annexed  - ;    the  authority  of  the  Delhi 
emperor  and  of  his  native  vicegerent  was  still  formally  nv 
cognized  ;  and  the  attributes  of  sovereignty  had  been  divided 
between  them  and  tlie  Company  in  such  proportions  that 
whilst  the  substance  had  passed  to  the  latter,  a  shadow  only 
remained  with  the  former.     But  it  was  a  shadow  with  which 
potent  conjuring  tricks  could  be  performed.     Whenever  the 
Company  found  it  convenient,  they  could  play  off  the  authority 
derived  from  the  Mogul  against  the  authority  derived  from 
the  British  law,  and  justify  under  the  one  proceedings  which 

>  «ee  3  &  4  Will  IV,  c.  85,  a.  79.     Digest,  ».  82. 

*  On  May  10,  1773,  the  House  of  Commons,  on  the  motion  of  (irnifr«l 
Burgoyne,  pMsed  two  resolutions,  (i)  that  all  acquisitions  maclo  by  military 
force  or  by  treaty  with  foreign  powers  do  of  right  belong  to  the  Ntatc  ; 
(2)  that  to  appropriate  such  acquisitions  to  private  use  is  illegal.  Hul  the 
nature  and  extent  of  the  sovereignty  exercised  by  the  Coin|»atiy  was  for 
a  long  time  doubtful.  See  Mayor  of  Lyons  v.  Etuft  India  Company,  3  Htaie 
Trials,  new  series,  647,  707  :  i  Moore  P.  C.  176. 
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it'  would  liave  been  difHcult  to  justify  under  the  other.  In 
i\w  one  capacity  the  Company  were  the  all-powerful  agents 
of  an  irrosponHibht  deB))ot ;  in  the  other  they  were  tied  and 
bound  by  the  jiroviHions  of  charters  and  Acts  of  Parliament. 
It  was  natural  that  the  Company's  servants  should  prefer  to 
act  in  the  former  capacity.  It  was  also  natural  that  their 
Oriental  jirinciplcH  of  government  should  be  regarded  with 
(liHliko  and  HUH])icion  by  English  statesmen,  and  should  be 
found  unintelligible  and  unworkable  by  English  lawyers 
Mt(H»p(Hl  in  the  tnvditions  of  Westminster  Hall. 

In  the  latter  half  of  the  nineteenth  century  we  became 
familiar  with  situatioUiS  of  this  kind,  and  we  have  devised  appro- 
priate formulae  for  dealing  with  them.  The  modern  practice 
has  btHMi  to  issue  an  Order  in  Council  under  the  Foreign  Juris- 
diction Act,  estabHshing  consular  and  other  courts  of  civil  and 
criminiil  jurisiliction,  and  providing  them  with  codes  of  pro- 
ciHiurt^  and  of  sulMtantivo  law,  which  are  sometimes  derived 
from  Anglo-Indian  sources.  The  jurisdiction  is  to  be  exercised 
and  the  law  is  to  be  applitnl  in  cast^  affecting  British  subjects, 
and.  HO  far  as  is  coiuustent  with  international  law  and  comitv, 
in  castas  atTtvting  Euri>iH^aii  or  American  foreigners.  But  the 
nativcii  of  the  country  an,  so  far  as  is  compatible  with  regard 
to  principKv;  of  humanity,  left  in  enjoyment  of  their  own  laws 
and  cusiioms.  If  a  iH>m)Viny  has  bei^n  eistablished  for  carr^'ing 
on  trade  or  business,  its  charter  is  so  framed  as  to  reserve  the 
supremacy  ami  preri>gative*  of  the  (.Yown,  In  this  way 
a  r\High>and- ready  sN^siem  of  gxwernment  i<  prvvided.  which 
would  i^ften  fail  to  staini  the  appli\^ation  of  seven?  legal  te«t<<^ 
l>ui  x^hioh  supplieeii  an  effect ua)  nuxie  t>f  maintaining  siHiie 
ii<^T>v  i4  i^ixier  in  uuoivilijtxl  tM*  ts^f^mi-oivilized  ixnimrie^i '. 

Bui   ui   i;'73  KMh   the  ilnH^ry   and  the   expeheui^e  wen* 
Wkin^.  >ikh>oii  are  ns^ui^ite  f^vr  Miaptinc  Kiu:lisb  institutiiMi> 

«— 'V    ?.|    r-vitf^^    ■.     :'.>\.  l•w^l^  H«>ril  i^l9»ik  :V>«l)k  .US.nft  iVqtllftKT    .ilifd. 
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to  new  and  foreign  circumRtanee8.  For  want  of  such  ex- 
perience England  was  deetined  to  loee  her  colonies  in  the 
Western  hemisphere.  For  want  of  it  mistakes  were  com- 
mitted which  imperilled  the  empire  she  was  building  up  in  the 
East.  The  Regulating  Act  provided  insufficient  guidance  as 
to  points  on  which  both  the  Company  and  the  supreme  court 
were  likely  to  go  astray  ;  and  the  charter  by  which  it  was 
supplemented  did  not  go  far  to  supply  its  deficiencies.  The 
language  of  both  instruments  was  vague  and  inaccurate. 
They  left  unsettled  questions  of  the  gravest  importance. 
The  Company  was  vested  with  supreme  administrative  and 
military  authority.  The  Court  was  vested  with  supreme 
judicial  authority.  Which  of  the  two  authorities  was  to  be 
paramount  ?  The  court  wa?  avowedly  established  for  the 
purpose  of  controlling  the  actions  of  the  Company's  servants, 
and  preventing  the  exercise  of  oppression  against  the  natives 
of  the  country.  How  far  could  it  extend  its  controlling 
power  without  sapping  the  foundations  of  civil  authority  ? 
The  members  of  the  supreme  council  were  personally  exempt 
from  the  coercive  jurisdiction  of  the  court.  But  how  far  could 
the  court  question  and  determine  the  legality  of  their  orders  ? 

Both  the  omissions  from  the  Act  and  its  express  provisions 
were  such  as  to  afford  room  for  unfortunate  arguments  and 
differences  of  opinion. 

What  law  was  the  supreme  court  to  administer  ?  The 
Act  was  silent.  Apparently  it  was  the  unr^enerate  English 
law,  insular,  technical,  formless,  tempered  in  its  application 
to  English  circumstances  by  the  quibbles  of  judges  and 
the  obstinacy  of  juries,  capable  of  being  an  instrument  of  the 
most  monstrous  injustice  when  administered  in  an  atmosphere 
different  from  that  in  which  it  had  grown  up. 

To  whom  was  this  law  to  be  administered  ?  To  British 
subjects  and  to  persons  in  the  employment  of  the  Company. 
But  whom  did  the  first  class  include  ?  Probably  only  the 
class  now  known  as  European  British  subjects,  and  probably 
not  the  native  '  inhabitants  of  India '  residing  in  the  three 
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prnviiircs,  except  sucli  of  them  as  were  resident  in  tlie  town 
of  Calcutta.     But  the  point  was  by  no  meana  clear ', 

What  constituted  employment  hy  the  Company  ?  Waa 
a  native  landowner  farming  revenues  so  employed  ?  And  in 
doubtful  cases  on  whom  lay  the  burden  of  proving  exemption 
from  or  subjection  to  the  juriBdiction  ? 

These  were  a  few  of  the  questions  raised  by  the  Act  and 
charter,  and  they  inevitably  led  to  serious  conflicts  between 
the  council  and  the  court. 

Iti  the  controversies  which  followed  there  were,  as  Sir  ' 
James  Stephen  observes  ^.  three  main  heads  of  differenoe  { 
between  the  supreme  council  and  the  supreme  court. 

These  were,  first,  the  ckima  of  the  court  to  exercise  juris-   i 
diction  over  the  whole  native  population,  to  the  extent  of   < 
making  them  plead  to  the  jurisdiction  if  a  writ  was  served   ; 
on  them.     The  quarrel  on  this  point  culminated  in  what 
was  known  as  the  Cossijurah  case,  in  which  the  sheriff  and 
his    otficers,  when    attempting    to    execute  a  writ  againet 
a  zemindar,  were  driven  off  by  a  company  of  sepoys  acting 
under  the  orders  of  the  council.     The  action  of  the  council 
was  not  disapproved  by  the  authorities  in  England,  and  thus 
this  contest  ended  practically  in  the  victory  of  the  council 
and  the  defeat  of  the  court. 

The  second  question  was  as  to  the  jurisdiction  of  the  court    I 
over  the  English  and  native  officers  of  the  Company  employed 
in  the  collection  of  revenues  for  corrupt  or  oppressive  acta   I 
done  by  them   in  their  ofiicial  capacity.     Tiiis  jurisdiction 
the  Company  were  compelled  by  the  express  provisions  of    , 
the  Regulating  Act  to  admit,  though  its  exercise  caused  them 
much  dissatisfaction. 

The  third  question  was  as  to  the  tight  of  the  supreme  court  ] 
to  try  actions  against  the  judicial  officers  of  the  Company  for  | 
acts  done  in  the  execution  of  what  they  believed,  or  said  they  1 
believed,  to  be  their  legal  duty.     This  question  arose  in  the  J 

'  See  In  the  jnatter  of  Ametr  Khan,  6  Benn»]  l^w  Rppiii1«,  ig*.  44 j|. 
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famous  Patna  case,  in  which  the  supreme  court  gave  judgement 

with  heavy  damages  to  a  native  plaintiff  in  an  action  against 

officers  of  the  Patna  provincial  council,  acting  in  its  judicial 

capacity.     Impey's  judgement  in  this  case  was  made  one  of  the 

grounds  of  impeachment  against  him,  but  is  forcibly  defended 

by  Sir  James  Stephen  against  the  criticisms  of  Mill  and 

others,  as  being  not  only  technically  sound,  but  substantially 

just.     Hastings  endeavoured  to  remove  the  friction  between 

the  supreme  court  and  the  country  courts  by  appointing  Impey 

judge  of  the  court  of  Sadr  Diwani  Adalat,  and  thus  vesting 

in  him  the  appellate  and  revisional  control  over  the  country 

courts  which  had  been  nominally  vested  in,  but  never  exercised 

by,  the  supreme  court.     Had  he  succeeded,  he  would  have 

anticipated  the  arrangements  under  which,  some  eighty  years 

later,  the  court  of  Sadr  Diwani  Adalat  and  the  supreme  court 

were  fused  into  the  high  court.     But  Impey  compromised 

himself  by  drawing  a  large  salary  from  his  new  office  in  addition 

to  that  which  he  drew  as  chief  justice,  and  his  acceptance  of 

a  post  tenable  at  the  pleasure  of  the  Company  was  held  to  be 

incompatible  with  the  independent  position  which  he  was 

intended  to  occupy  as  chief  justice  of  the  supreme  court. 

In  the  year  1781  a  Parliamentary  inquiry  was  held  into  Amending 

Act  of 
the  administration  of  justice  in  Bengal,  and  an  amending  i;8i. 

Act  of  that  year  ^   settled  some  of  the  questions  arising  out 

of  the  Act  of  1773. 

The  governor-general  and  council  of  Bengal  were  not  to 
be  subject,  jointly  or  severally,  to  the  jurisdiction  of  the 
supreme  court  for  anything  counselled,  ordered,  or  done  by 
them  in  their  public  capacity.  But  this  exemption  did  not 
apply  to  orders  affecting  British  subjects  ^. 

The  supreme  court  was  not  to  have  or  exercise  any  juris- 
diction in  matters  concerning  the  revenue,  or  concerning  any 
act  done  in  the  collection  thereof,  according  to  the  usage  and 
practice  of  the  country,  or  the  regulations  of  the  governor- 
general  and  council  ^. 

'  21  Geo.  Ill,  c.  70.  *  See  Digest,  b.  106.  *  Ibid,  8,  loi. 
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In  order  tliat  regard  should  be  liad  to  the  civil  and  religious 
usages  of  the  said  natives,  the  rights  and  authorities  of  fathers 
of  families,  and  masters  of  families,  according  as  the  same 
might  have  been  exercised  by  the  Gentu  or  Mahomedan  law, 
were  to  be  preserved  to  them  within  their  families,  nor  was 
any  act  done  in  consequence  of  the  rule  and  law  of  caste, 
respecting  the  members  of  the  said  families  only,  to  be  held 
and  adjudged  a  crime,  although  it  might  not  be  held  justifiable 
by  the  laws  of  England. 

Rules  and  forms  for  the  execution  of  process  in  the  supreme 
court  were  to  be  accommodated  to  the  religion  and  manners 
of  the  natives,  and  sent  to  the  Secretary  of  State,  for  approval 
by  the  king. 

The  appellate  jurisdiction  of  the  governor-general  and 
council  in  country  cases  was  recognized  and  confirmed  in 
cautiously  general  terms.  '  Whereas  the  governor-general 
and  council,  or  some  committee  thereof  or  appointed  thereby, 
do  determine  on  appeals  and  references  from  the  country  or 
provincial  courts  in  civil  cases,'  '  the  said  court  shall  and 
lawfully  may  hold  all  such  pleas  and  appeals,  in  the  manner 
and  with  such  powers  as  it  hitherto  hath  held  the  same,  and 
shall  be  deemed  in  law  a  court  of  record  ;  and  the  judgements 
therein  given  shall  be  final  and  conclusive,  except  upon 
appeal  to  His  Majesty,  in  civil  suits  only,  the  value  of  which 
shall  be  five  thousand  pounds  and  upwards.'  The  same 
court  was  further  declared  to  be  a  court  to  hear  and  determine 
on  all  offences,  abuses,  and  extortions  committed  in  the 
collection  of  revenue,  and  on  severities  used  beyond  what 
shall  appear  to  the  said  court  customary  or  necessary  to  the 
case,  and  to  punish  the  same  according  to  sound  discretion, 
provided  the  said  punishment  does  not  extend  to  death,  or 
maiming,  or  perpetual  imprisonment  ^ 

No  action  for  wrong  or  injury  was  to  lie  in  the  supreme 

*  See  Harington's  Aiudysis,  i.  22.  But  it  Beems  very  doubtful  whether 
the  council  or  any  of  the  council  had  in  fact  ever  exercised  jurisdiction  as 
a  court  of  Sadr  Diwani  Adalat.     See  Suneomar  and  Impey^  ii.  189. 
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were  ey|>re88ly  empowered  to  make  rules,  ordinances,  and 
regulations.  But  regulations  made  under  tliis  power  had  to 
be  registered  in  the  supreme  court  \  with  the  consent  and 
approbation  of  that  court.  In  1780  the  governor-general 
and  council  made  regulations,  in  addition  to  those  of  1772, 
for  the  more  effectual  and  regular  administration  of  justice 
in  the  provincial  civil  courts,  and  in  1781  they  issued  a  revised 
code  superseding  all  former  regulations.  If  these  regulations 
were  made  under  the  x>ower  given  by  the  Act  of  1773  they 
ought  to  have  been  registered.  But  it  does  not  appear  that 
they  were  so  registered,  and  after  the  passing  of  the  Act  of 
1781  the  governor-general  and  council  preferred  to  act  under 
the  powers  which  enabled  them  to  legislate  without  any 
reference  to  the  supreme  court.  However,  notwithstanding 
the  limited  purpose  for  which  the  powers  of  1781  were  given, 
it  was  under  those  powers  that  most  of  the  regulation  laws 
for  Bengal  purported  to  be  framed.  Regulations  so  made 
did  not  require  registration  or  approval  by  the  supreme  court. 
But  it  was  for  some  time  doubtful  whether  they  were  binding 
on  that  court  ^. 

The  Act  of  1781  for  defining  the  powers  of  the  supreme  Further 
court  was  not  the  only  l^islation  of  that  year  affecting  the  of  178 1! 
East  India  Company.  The  Company  had  by  1778  duly 
repaid  their  loan  of  £1,400,000  from  the  Exchequer,  and 
they  subsequently  reduced  the  bond  debt  to  the  limits  pre- 
scribed by  an  Act  of  that  year  ^.  By  an  Act  passed  in  1781  **, 
the  Company  were  required  to  pay  a  single  sum  of  £400,000 
to  the  public  in  discharge  of  all  claims  to  a  share  in  their 

*  Ab  French  laws  had  to  be  registered  by  the  Parlement,  and  a*  Act«  of 
Pariiament  a£f6ctiiig  the  diannel  Islands  still  have  to  be  registered  by  the 
Royal  Ckmrta. 

'  See  C6well*s  Tagort  Late  Lectures,  1872,  and  In  the  matter  of  Ameer  Khan, 
6  Bengal  Law  ReportA,  592,  408.  The  power  of  legislation  was  recognized 
and  extended  in  1797  by  37  Geo.  HI,  c.  142,  s.  8.     See  below,  p.  71. 

*  ipGeo.  III,c.  61. 

*  21  Geo.  ni,  c.  65.  The  Company  were  unable  to  meet  the  pajrments 
required  by  this  Act,  and  successive  Acts  had  to  be  passed  for  extending 
the  terms  fixed  for  payment  (22  Geo.  HI,  c.  51  ;  23  Geo.  ITT.  cc.  36,  83  ; 
24  Geo.  m,  sees.  I,  r.  3). 
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territorial  revenuw  np  to  March  i  in  that  year,  and  theii 
former  privilegefl  were  extended  until  three  years'  notice  after 
March  i,  1791.  By  the  same  Act  they  were  authorized  to 
pay  a  dividend  of  8  per  cent,  out  of  their  clear  profits,  but 
three-fourthfl  of  the  remainder  were  to  go  as  a  tribute  to  the 
public. 

By  way  of  repayment  of  the  military  expenses  incurred  by 
the  State  on  their  behalf,  the  Company  were  required  to  pay 
two  lacB  of  nipees  annually  for  each  regiment  of  1,000  mea 
Hent  to  India  at  the  Company's  desire.  The  Act  further 
authorized  the  Company  to  enlist  soldiers^,  and  ponkh 
deserters,  and  prohibited  British  subjects  from  residing  more 
than  ten  miles  from  any  of  the  Company's  principal  settle- 
ments without  a  special  licence. 
Parlia-  Two    Parliamentary   committees   on   Indian  afEairs   were 

in^iriw    appointe^l  in  the  year  1781.    The  object  of  the  first,  of  which 
of  1781.      Burke  was  the  most  prominent  member,  was  to  consider  the 
administration  of  justice  in  India.     Its  first  fruits  wore  the 
passing  of  the  Act,  to  which  reference  has  been  made  abo^e, 
for  further  defining  the  powers  of  the  supreme  court.     But 
it  continued  to  sit  for  many  years  and  presented  several 
reports,  some  written  by  Burke  himself.     The  other  committee, 
which  sat  in  secret,  and  of  which  Dundas  was  chairman,  was 
instructed  to  inquire  into  the  cause  of  the  recent  war  in  the 
(^arnatic  and  the  state  of  the  British  government  on  the 
coast.     This  committee  did  not  publish  its  report  until  1782, 
hy  which  time  I^rd  North's  Government  had  been  driven 
fMit  of  office  by  the  disastrous  results  of  the  American  war, 
nnd  had  been  succeeded  by  the  second  Rockingham  ministry. 
The  reports  of  both  committees  were  highly  adverse  to  the 
siN-stem  of  administration  in  India,  and  to  the  persons  re- 
H|)onsil)le  for  that  Administration,  and  led  to  the  passing  of 
n'«*ohitic)nB  by  the  House  of  Commons  requiring  the  recall 
of  Hastings  and  Impey,  and  declaring  that  the  powers  given 

'  Thin  WAM  the  firnt  Aot  giving  Parliamentary  Ranction  to  the  rairing  of 
Ktiro]>ean  troopw  hy  the  CV^Trn^any.  Clocle.  MffUarj/  Foretfoftht  CVoinii,  i.  269. 
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by  the  Act  of  1773  to  the  governor-general  and  council  ought 
to  be  more  distinctly  ascertained.  But  the  Court  of  Pro- 
prietorH  of  the  Company  persisted  in  retaining  Hastings  in 
office  in  defiance  both  of  their  directors  and  of  the  House  of 
Commons,  and  no  steps  were  taken  for  further  legislation 
until  after  the  famous  coalition  ministry  of  Fox  and  North 
liad  come  into  office.  Soon  after  this  event,  Dundas,  who 
was  now  in  opposition,  introduced  a  Bill  which  empowered 
the  king  to  recall  the  principal  servants  of  the  Company,  and 
invested  the  Governor-Greneral  of  Bengcd  with  power  wiiich 
was  little  short  of  absolute.  But  a  measure  introduced  by 
a  member  of  the  opposition  liad  no  chance  of  passing,  and 
the  Government  were  compelled  to  take  up  the  question 
themselves. 

It  was  under  these  circumstances  that  Fox  introduced  liis  Fox'sfiast 
famous  East  India  Bill  of  1783.  His  measure  would  liave 
completely  altered  the  constitution  of  the  East  India  Company. 
It  was  clear  that  the  existing  distiibution  of  powers  between 
the  State,  the  Court  of  Directors,  and  the  Court  of  Proprietors 
at  home,  and  the  Company's  servants  abroad,  was  wholly 
unsatisfactory,  and  led  to  anarchy  and  confusion.  Dundas 
had  proposed  to  alter  it  by  making  the  governor-general 
practically  independent,  and  vesting  him  with  absolute  power. 
Fox  adopted  the  opposite  course  of  increasing  the  control  of 
the  St«te  over  the  Company  at  home  and  it«  officers  abroad. 
His  Bill  proposed  to  substitute  for  the  existing  Courts  of 
Directors  and  Proprietors  a  new  body,  consisting  of  seven 
commissioners,  who  were  to  be  named  in  the  Act,  were  during 
four  years  to  be  irremovable,  except  upon  an  address  from 
eit  her  House  of  Parliament,  and  were  to  have  an  absolute  power 
of  plac^ing  or  displacing  all  persons  in  the  service  of  the  Com- 
pany, and  of  ordering  and  administering  the  territories, 
reveimes,  and  commerce  of  India.  Any  vacancy  in  the  body 
was  to  be  filled  by  the  king.  A  second  or  subordinate  body, 
consisting  of  nine  assistant  directors  chosen  by  the  legislature 
from  among  the  largest  proprietors,  was  to  be  formed  for  the 


-9  -••-  ■  • 


r    :  I.  <?  nr 

~     •:    Zyiri\.    t    .    -    Li 


I    .« . 


•%*l'r*i  11- 


.  La.  . 


i.-i?:*.   !> 


f 


r?»»»» 


i^JlliUV 

.-  t» 

•  :.'if 

1-*  'i 

:*^»i      3 

Al    .. 

•  ■•■      i: 

.•;■.-•■-• 

It 

-. 

U 

■  •  -•*.  ■  ■-    ■      »  -        ^au 

'■■-':  -I  l*r. 

■:.  ..  ;•  •  l.i"  'la-^V        "''111 

■1    .  .«•♦►-•  I      .•'Al 

■     -.■  '.     i*i  til      Jr- 

■,.  •■      •■■■:....      ■   :■  -.■•:-      >     *  Ilk 
'.:.--■.•:  r'4'j.!i;i      tiv 

.!.:.;■.;•:■         .:>•."  r.!:  .i :.« ■::        ■  'HlV 

I    -,   ..         •■        -f.ll.h-r.IIlL  «»iW't       I      'i\ 

.•  I      •;U.-        ■  .    •••1         tr  lll!l!«n^»^.^lt■.•l^ 


'.,.•,   '         •■      Oiiijt       I       .1  iin      iri'ii   ■«— 

■'I  •■Mill  till      :k       Iti:     ■ir.HKIi'jL'lii      'tLl^ 


I  'i  ~f  J»4-g'   tCrlt-'  ■  '.  I  "i'-_C''L  JTTJJ^ 


Hiugmwhtm  a»  mfniiiiwt  uai  m  smse  A  in^^a^  n  \i»stk\.  uug«u 

the  cfmcarimce  'if  :tie  'iirwiAii^ 

A  enmminiee  ni  ^ms^vrv    maetstmii  K/i  mK  uiKH^  ^bb^u  lituw 

the  Bn«i«i  of  Lnassmi  awued  ociim;^  rv<i|ttirttt|(  m,vcwa  ihK' 
ccauninee  of  lecxccy  w;k»  (o  tr^twau^  lh«)t^  v«c<d^«ti  K^  IimAwi^. 
witiwvs  iiiiarmiiig  tike  odiier  dinecKv^  \ 

Tbe  Covrt  of  Ptopcirtors^  k«^  it*  vrKiel  g\At**iu*yj  f^uU> 
fur  h  WM  deprired  of  the  pow^c  of  n>vv4.uvs  \vr  uuKUt>i«\^ 
any  procccdmg  of  tlie  Court  of  l>inx*U^r»  wUWU  hA\l  vtviUN^n) 
the  apprcnral  of  the  Board  of  Ccmtroi  ^. 


Digest,  *.  14. 

'  k.  29.    The  Cmirt  ol  Proprietor*  h»il  ctH^iily  ovturruknl  Ihu  r%>M4uluu« 
of  the  Court  of  Diiecion  for  the  rucall  of  Wiutvii  Hiutiimm 
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These  provisionB  related  to  the  Government  of  India  at 
liome.  Modifications  were  also  made  in  the  governing  bodies 
of  the  different  presidencies  in  India. 

The  number  of  members  of  the  governor-general's  council 
was  reduced  to  three,  of  whom  the  commander-in-chief  of 
the  Company's  forces  in  India  was  to  be  one  and  to  have 
precedence  next  to  the  governor-general. 

The  Government  of  each  of  the  Presidencies  of  Madras  and 
J^ombay  was  to  consist  of  a  governor  and  three  counsellors, 
of  whom  the  commander-in-chief  in  the  presidency  was  to 
be  one,  unless  the  commander-in-chief  of  the  Company's 
forces  in  India  happened  to  be  in  the  presidency,  in  which 
ease  he  was  to  take  the  place  of  the  local  commander-in-chief. 
The  governor-general  or  governor  was  to  have  a  casting  vote. 

The  governor-general,  governors,  commander-in-chief,  and 
members  of  council  were  to  be  appointed  by  the  Court  of 
Directors.  They,  and  any  other  person  holding  office  under 
the  Company  in  India,  might  be  removed  from  office  either 
by  the  Crown  or  by  the  directors.  Only  covenanted  servants 
of  the  Company  were  to  be  qualified  to  be  members  of  council. 
Power  was  given  to  make  provisional  and  temporary  appoint- 
ments. Resignation  of  the  office  of  governor-general,  governor, 
commander-in-chief,  or  member  of  council  was  not  to  be 
valid  unless  signified  in  writing  \ 

The  control  of  the  governor-general  and  council  over  the 
government  of  the  minor  presidencies  was  enlarged,  and  was 
declared  to  extend  to  'all  such  points  as  relate  to  any  transac- 
tions with  the  country  powers,  or  to  war  or  peace,  or  to  the 
application  of  the  revenues  or  forces  of  such  presidencies  in 
time  of  war.' 

A  HJinilar  control  over  the  military  and  political  operations 
of  the  governor-general  and  council  was  reserved  to  the  Court 
of  Directors.  '  Whereas  to  pursue  schemes  of  conquest  and 
extension  of  dominion  in  India  are  measures  repugnant  to 

'  s.  28.  See  Digest,  d.  82.  ThiH  wan  probably  euacteii  in  conHequence  of 
the  circuiiMtaiiccsi  attending  UastiugH'  revignation  of  office. 
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the  wifili,  lliR  honour,  and  policy  of  tliis  nation,'  the  governor- 
general  and  Iiis  council  were  not,  without  the  express  authority 
of  the  Court  of  Directors,  or  of  the  secret  committee,  to  declare 
war.  or  commence  KoBtilitips,  or  enter  into  any  treaty  for 
making  war,  against  any  of  the  country  princes  or  States  in 
India,  or  any  treaty  for  guaranteeing  the  poasession  of  any 
country  prince  or  State,  except  where  hoatiUtiea  had  actually 
been  commenced,  or  preparations  actually  made  for  the 
commencement  of  hostilities,  against  the  British  nation  in 
India,  or  against  some  of  the  princes  of  States  who  were 
dependent  thereon,  or  whose  territories  were  guaranteed  by 
any  existing  treaty'. 

The  provisions  of  the  Act  of  1773  for  the  punishment  of 
offences  committed  by  British  subjects  in  India  were  repeated 
and  strengthened.  Thus  the  receipt  of  presents  by  persons 
in  the  employment  of  the  Company  or  the  Crown  was  to  he 
deemed  extortion,  and  punishable  as  such,  and  there  was  an 
extraordinary  provision  requiring  the  servants  of  the  Company, 
under  heavy  penalties,  to  declare  truly  on  oath  the  amount  of 
property  they  had  brought  from  India. 

All  British  subjects  were  declared  to  be  amenable  to  all 
courts  of  competent  jurisdiction  in  India  or  in  England  for 
acts  done  in  Native  States,  as  if  the  act  had  been  done  in 
British  territory*.  The  Company  were  not  to  release  or 
compound  any  sentence  or  judgement  of  a  competent  court 
against  any  of  their  servants,  or  to  restore  any  such  servant 
to  office  after  he  had  been  dismissed  in  pursuance  of  a  judicial 
sentence.  The  governor- general  was  empowered  to  issue  liiw 
warrant  for  taking  into  custody  any  person  suspected  of  carry- 
ing on  illicit  correspondence  with  any  native  prince  or  other 
person  having  authority  in  India  ^. 


ihstantiallf  reproduced  by 
«.  j]i)  whioh  still  remftina 


'  a.  H-     This  eoactmeDt  with  ila  recil«]  wn 

a  MCtioii  of  tho  Act  of  1793  (3,1  Gm>.  Ill,  r. 

narepnled.     See  Digeit,  a.  48. 
'  a  44.     Re-Bnact«d  by  33  Gfo.  HI,  p.  $2,  e.  67.     See  DiBcsl,  s.  1 15 
'  a.  5J.    Thia  twotlon  wu  re-enacted  in  lubatancp  by  jj  Geo.  in, 

ML  45,  46.     See  Digeat.  ».  Tin. 
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The  first  imporiAnt  juiM^mMits  of  Pin's  Aot  mvre  m^de  I^r^^i^iU- 
in  1786.  In  ihat  tmo'  Lord  Comwmili^^  was  jippointed  ,.^ 
govemor-grami,  and  be  made  it  a  conditkm  of  his  accepting 
office  that  his  powers  shoukl  be  enlaiged.  Accordingly  an 
Act  was  passed  which  empowered  the  goveraor-gfiieral  in 
special  cases  to  override  the  majority  oi  his  council  and  act 
on  his  own  responsibility  *.  and  enabled  the  offices  of  governor- 
general  and  commander-in-chief  to  be  united  in  the  same 


By  another  Act  of  the  same  session  the  provision  requiring 
the  approbation  of  the  king  for  the  choice  of  governor-general 
was  repealed.  But  as  the  Crown  still  retained  the  power  of 
recall  this  repeal  was  not  <^  much  practical  importance  *. 

A  third  Act  ^  repealed  the  provisions  requiring  servants 
of  the  Company  to  disclose  the  amount  of  property  brought 
home  by  them,  and  amended  the  constitution  and  procedure 
of  the  special  court  under  the  Act  of  1784.  It  also  declared 
(s.  29)  that  the  criminal  jurisdiction  of  the  supreme  court  at 
Calcutta  was  to  extend  to  all  criminal  offences  committed  in 
any  part  of  Asia,  Africa,  or  America,  beyond  the  Cape  of  Good 
Hope  to  the  Straits  of  Magellan,  within  the  limits  of  the 
Company's  trade,  and  (s.  30)  that  the  governor  or  president 
and  council  of  Fort  St.  George,  in  their  courts  of  oyer  and 
terminer  and  gaol  delivery,  and  the  mayor's  court  at  Madras 
should  have  civil  and  criminal  jurisdiction  over  all  British 
subjects  residing  in  the  territories  of  the  Company  on  the 
coast  of  Coromandel,  or  in  aiiy  other  part  of  the  Carnatic, 

*  *  The  first  of  the  new  dynasty  of  Parliamentary  Govemors-Qeneral.* 
Lyall,  British  Dominion  in  India^  p.  218. 

'  See  Digest,  e.  44. 

'  26  Geo.  m,  c.  16.  Lord  Comwallis,  though  holding  the  douhle  office 
of  governor-general  and  commander-in-chief,  still  found  his  powers  in- 
pufficient,  and  was  obliged  to  obtain  in  1791  a  special  Act  (31  Geo.  Ill, 
c.  40)  confirming  his  orders  and  enlarging  his  powers.  The  exceptional 
powers  given  to  the  governor-general  by  the  Act  of  1786  were  reproduced 
in  the  Act  of  1793  (33  Geo.  m,  c.  52,  ss.  47-51),  by  sections  which  are  still 
nominally  in  force  but  have  been  practically  superseded  by  a  later  enact- 
ment of  1870  (33  Vict.  c.  3,  s.  5).    See  Digest,  s.  44. 

*  26  Geo.  m,  c.  25.  *  26  Geo.  Ill,  0.  57. 
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»a  lu  be  iiliUMHt  migalory.  And  livuiesufid  hin  williii^iii'i;H  tii 
reueivt)  any  suggestioiw  made  for  checking  an  abuse  of  the 
powers  propuecd  to  be  toiiforred  by  tbe  Bill. 

The  questions  were  eventually  oettled  by  a  (.'oniproiuise. 
The  Board  of  Control  obtained  the  powers  for  which  they 
asked,  but  a  limit  wat)  impoHed  on  the  number  of  troops  which 
might  be  charged  to  Indian  reveiiueH,  At  the  same  time  the 
Board  of  Control  were  prevented  from  increasing  any  salary 
or  awarding  any  gratuity  without  the  concurrence  of  the 
directors  and  of  Parliament,  and  the  directors  were  required 
to  lay  annually  before  Parliament  an  account  of  the  Company's 
receipts  and  disbursements '. 

In  1793,  towards  the  close  of  Lord  Cornwallis'  governor-  Chkctw  I 
generalship,  it  became  necessary  to  take  steps  for  renewal  of  1793. 
the  Company's  charter.  Pitt  was  then  at  tbe  height  of  his 
power ;  his  most  trusted  friend,  Dundas '',  was  President  of 
the  Board  of  Control ;  the  war  witli  France,  which  bad  just 
been  declared,  monopolized  English  attention ;  and  Indian 
tinaitces  were,  or  might  plausibly  be  represented  as  being, 
in  a  tolerably  satisfactory  condition.  Accordingly  tlie 
Aot  of  1793',  which  was  introduced  by  Dundas,  passed 
without  serious  opposition,  and  introduced  no  important 
alterations.  It  was  a  measure  of  consolidation,  repealing 
several  previous  enactments,  and  runs  to  an  enormous 
length,  but  the  amendments  made  by  it  relate  to  matters  of 
minor  importance. 

The  two  junior  members  of  the  Board  of  Control  were 
no  longer  required  to  be  Privy  Councillors.  Provision  was 
made  for  payment  of  the  members  and  staff  of  the  Board 
out  of  Indian  revenues. 

Tbe  commander-in-chief  was  not  to  be  a  member  of  the 
council  at  Fort  William  unless  specially  appointed  by  the 

'  iS  Geo.  in,  c.  B  ;  Clode,  Mililarg  Forctt  0/  lAe  Crown,  i.  270. 

'  Heoty  DuDdu,  who  sftetwarda  becamo  the  firHl  VUcounl  Melvillr. 
H»  did  not  become  presideaC  till  June  ii,  1793,  but  hud  long  been  the  most 
powefful  member  of  the  Boerd. 

*  330eo.ni,c.  Si. 
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A  few  Parliamentary  enactments  of  constitutional  impor-  Legisla- 
tance  were  passed  during  the  interval  between  the  Chapter  between 
Acts  of  1793  and  1813.  llVs.^""^ 

The  lending  of  money  by  European  adventurers  to  native 
princes  on  exorbitant  terms  liad  long  produced  grave  scandals, 
such  as  those  wliich  were  associated  with  the  name  of  Paul 
Benham,  and  were  exposed  by  Burke  in  liis  speech  on  the 
Nabob  of  Arcot's  debts.  An  Act  of  1797  *  laid  down  an 
important  provision  (s.  28)  which  is  still  in  force,  and  which 
prohibits,  under  heavy  penalties,  unauthorized  loans  by  British 
subjects  to  native  princes. 

The  same  Act  reduced  the  number  of  judges  of  the 
supreme  court  at  Calcutta  to  three,  a  chief  justice  and  two 
puisnes,  and  authorized  the  grant  of  cliarters  for  the  con- 
stitution of  a  recorder's  court  instead  of  the  mayor's  court 
at  Madras  and  Bombay.  It  reserved  native  laws  and  customs 
in  terms  similar  to  those  contained  in  the  Act  of  1781.  It 
also  embodied  an  important  provision  giving  an  additional  and 
express  sanction  to  the  exercise  of  a  local  power  of  legisla- 
tion in  the  Presidency  of  Bengal.  One  of  Lord  Cornwallis' 
regulations  of  1793  (Reg.  41)  had  provided  for  forming  into 
a  regular  code  all  regulations  that  might  be  enacted  for  the 
internal  government  of  the  British  territories  of  Bengal. 
The  Act  of  1797  (s.  8)  recognized  and  confirmed  this  *  wise 
and  salutary  provision,'  and  directed  that  all  regulations 
which  should  be  issued  and  framed  by  the  Governor-General 
in  Council  at  Fort  William  in  Bengal,  affecting  the  rights, 
persons,  or  property  of  the  natives,  or  of  any  other  indi- 
viduals who  might  be  amenable  to  the  provincial  courts  of 
justice,  should  be  registered  in  the  judicial  department,  and 
formed  into  a  regular  code  and  printed,  with  translations 
in  the  country  languages,  and  that  all  the  grounds  of  each 
regulation  should  be  prefixed  to  it.  The  provincial  courts 
of  judicature  were  directed  to  be  bound  by  these  regu- 
lations, and  copies  of   the   regulations  of   each  year  were 

'  ^7  Geo.  in,  c.  142.     See  Digest,  s.  1 18. 
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Uj  b(!  sent.  Lo  tlic  Court  of  Directors  and  to  the  Board  of 
Control  ', 

An  Act  of  I7yy  "  gave  the  Conipauy  further  powere  for 
raitjiiig  Europeaii  troops  and  niamtaining  discipline  among 
them.  Under  this  Act  the  Crown  took  the  enlistnient  of 
men  for  serving  in  India  into  its  own  hands,  and,  on  petition 
from  the  Company,  transferred  recruits  to  them  at  an  agreed 
Slim  per  head  for  the  cost  of  recruiting.  Authority  was  given 
to  the  Company  to  train  and  exercise  recruits,  not  exceeding 
2,000,  and  to  appoint  officers  for  that  purpose  (bearing  also 
His  Majesty's  cominiHsion)  at  pay  not  exceeding  the  sums 
stated  in  the  Act.  The  number  which  the  Crown  could 
hold  for  transfer  to  the  Company  was  limited  to  3,000  men, 
or  such  a  number  a«  the  Mutiny  Act  for  the  time  being  should 
specify.  All  the  men  raised  were  liable  to  the  Mutiny  Act 
until  embarked  for  India. 

An  Act  of  1800  ^  provided  for  the  constitution  of  a  supreme 
comt  at  Madras,  and  extended  the  jurisdiction  of  the  supreme 
coui-t  at  Calcutta  over  the  district  of  Benares  (wliich  had 
been  ceded  in  1775)  and  all  other  districts  which  had  been  or 
might  thereafter  be  annexed  to  the  Presidency  of  Bengal. 

An  Act  of  it$07  *  gave  the  governors  and  councils  at  Madras 
and  Bombay  the  same  powers  of  making  regulations,  subject 
to  approval  and  registration  by  tlie  supreme  court  and  re- 
corder's court,  as  had  been  previously  vested  in  the  Govern- 
ment of  Bengal,  and  the  same  power  of  appointing  justices 
of  the  peace. 

The  legislation  of  1S13  was  of  a  very  different  cliaracter 
from  that  of  179,5.  It  was  preceded  by  the  moat  searching 
investigation  which  had  yet  taken  place  into  Indian  affairs. 
The    vigorous    policy    of    annexation    carried   on   by   Lord 

'  See  Kociugtun'ii  Aiudyaia,  i-g. 

^  39  &  40  Geo.  Ill,  c.  109.     See  Clode,  Military  Totta  of  the  Crvwn,  i.  189. 

'  39  ft  40  Geo.  ni,  e.  79,  The  charter  under  lliis  Act  iwb  gTMit«d  in 
December,  iSoi.  Bombay  did  oot  arqulre  a  supreme  rourl  nntil  1S23 
(3  Geo.  IV,  0.70- 

■  4;  Geo.  m,  aead.  2,  c.  68. 
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WKllewlpy  duriug  iiiu  bevou  years'  teiiurti  of  ofiiuc  (ijyiS  1^05) 
liad  again  involved  the  Company  in  financial  diflicultieH,  and 
in  180S  a  t:uuiiiiittee  of  the  Uouue  of  Commons  was  appointed 
to  inquire,  amungat  Other  tilings,  into  the  conditions  on  which 
relief  should  be  grant«d.  It  continued  ite  sittings  over  the 
four  following  years,  and  the  famous  Fifth  Keport,  which  was 
published  in  July,  1812,  is  still  a  standard  authority  on  Indian 
land  tenures,  and  the  best  authority  on  the  judicial  and  police 
arrangeoieuts  of  the  time.  When  the  time  arrived  fur  takuig 
steps  to  renew  the  Company's  charter,  a  Dundas  '  was  still  at 
the  Board  of  Control,  but  it  was  no  longer  found  possible  to 
avoid  the  questions  which  liad  been  successfully  shirked  in 
1793.  Napoleon  had  closed  the  European  ports,  and  British 
traders  imperatively  demanded  admission  to  the  ports  of  Asia. 
At  the  end  of  181 1  Lord  Melville  told  the  Court  of  Directors 
that  His  Majesty's  ministers  could  not  recommend  to  Parlia- 
ment the  continuance  of  the  existing  system  unless  they  were 
prepared  to  agree  that  the  ships,  as  well  as  goods,  of  private 
merchants  should  be  admitted  into  the  trade  witli  India  under 
such  restrictions  as  might  be  deemed  reasonable. 

The  Company  struggled  hard  for  their  privileges.  They 
began  by  arguing  that  their  political  authority  and  com- 
mercial privileges  were  inseparable,  that  their  trade  profits 
were  dejiendeut  upon  their  monopoly,  and  that  if  their  trade 
protit«  were  taken  away  their  revenues  would  not  enable  them 
to  carry  on  the  govermnent  of  the  country.  But  their 
aocount«  had  been  kept  in  such  a  fashion  as  to  le-ave  it  very 
doubtful  whether  their  trade  profits,  as  distinguished  from 
their  territorial  revenues,  amounted  to  anything  at  all.  And 
this  ground  of  argument  was  finally  cut  from  under  their 
feet  by  the  concession  of  a  continued  monopoly  of  the  tea  trade, 
from  witicli  it  was  admitted  that  the  comtnercial  profits  of 
the  Company  were  principally,  if  not  wholly,  derived. 

Driven   from  this   position    the  Company  dwelt   on   the 

B  faliier's  death  in  1811,  becsmc  th^  HFi'onil 
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political  dangers  wliich  would  arise  from  an  unlimited  resort 
of  Europeans  to  India.  Tlie  venerable  Warren  Hastings  was 
called  from  liiti  retreat  to  support  on  this  point  the  views 
of  the  Company  before  the  House  of  Commons,  and  it  was 
on  this  occasion  that  tlie  members  testified  their  respect  for 
him  by  rising  as  a  body  on  his  entrance  into  the  House  and 
standing  until  he  liad  assumed  his  seat  within  the  bar.  Hia 
evidence  confirmed  the  assertions  of  the  Company  as  to  the 
danger  of  unrestricted  Eui'opean  immigration  into  India,  and 
was  supplemented  by  evidence  to  a  similar  effect  from  Lord 
Teignmouth  (Sir  J.  Shore),  Colonel  (Sir  John)  Malcolm,  and 
Colonel  (Sir  Tlionias)  Munro.  Experience  had  proved,  they 
affirmed,  that  it  was  difficult  to  impress  even  upon  the 
servants  of  tlio  Company,  whilst  in  their  noviciate,  a  due 
regai'd  for  the  feelings  and  habits  of  the  people,  and  English- 
men  of  classes  less  under  the  observation  of  tJie  supreme 
authorities  were  notorious  for  the  contempt  with  which,  in 
their  natural  arrogance  and  ignorance,  they  contemplated  the 
usages  and  institutions  of  the  natives,  and  for  their  frequent 
disregard  of  the  dictates  of  humanity  and  justice  in  their 
dealings  with  the  people  of  India.  The  natives,  although 
timid  and  feeble  in  some  places,  were  not  without  strength 
and  resolution  in  others,  and  instances  had  occurred  where 
their  lesentment  had  proved  formidable  to  their  oppressors. 
It  was  difficult,  if  not  impossible,  to  afford  them  protection, 
for  the  Englishman  was  aiueimble  only  to  the  courts  of  British 
law  established  at  the  presidencies,  and  although  the  local 
magistrate  had  the  power  of  sending  him  further  for  trial, 
yet  to  impose  upon  the  native  complainant  and  witness  the 
obligation  of  repairing  many  hundred  miles  to  obtain  redress 
was  to  subject  tliom  to  delay,  fatigue,  and  expense,  which 
would  be  more  intolerable  than  the  injury  they  had 
suSered. 

That  tlieir  apprehensions  were  unfounded  no  one  who  is 
acquainted  with  the  history  or  present  conditions  of  British 
India  would  venture  to  deny.     But  they  were  expressed  by 
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the  advocaU^s  of  the  Company  in  language  of  unjustifiable 
iuiemperance  and  exaggeration.  TIiub  Mr.  Cliarlen  Grant, 
in  the  course  of  the  debate  in  the  House  of  Commons,  dwelt 
on  the  danger  of  letting  loose  among  the  people  of  India 
a  host  of  desperate  needy  adventurers,  whose  atrocious  conduct 
in  America  and  in  Africa  afforded  sufficient  indication  of  the 
evil  they  would  inflict  upon  India. 

The  controversy  was  eventually  conipromist»d  by  allowing 
Europeans  io  resort  to  India,  but  only  under  a  strict  system 
of  licences. 

Gosely  coimcH;ted  with  the  question  of  the  admission  of 
independent  Europeans  into  India  was  that  of  missionary 
enterprise.  The  Government  were  willing  to  take  steps  for 
the  recognition  and  encouragement  of  Christianity  by  the 
appointment  of  a  bishop  and  archdeacons.  But  a  large 
number  of  excellent  men,  belonging  mainly  to  the  Evangelical 
party,  and  led  in  the  House  of  Commons  by  Wilberforce, 
were  anxious  to  go  much  further  in  the  direction  of  com- 
mitting the  Indian  Government  to  the  active  propagation 
of  Christianity  among  the  natives  of  India.  On  the  other 
hand,  the  past  and  present  servants  of  the  Company,  including 
even  those  who,  like  Lord  Teignmouth,  were  personally  in 
sympathy  with  the  Evangelical  school,  were  fully  sensitive 
to  the  danger  of  int^ering  with  the  religious  convictions  or 
alarming  the  religious  prejudices  of  the  natives. 

The  proposals  ultimately  submitted  by  the  Government  to 
Parliament  in  1813  were  embodied  in  thirteen  resolutions  ^ 

The  first  affirmed  the  expediency  of  extending  the  Com- 
pany's jKivileges,  sabject  to  modifications,  for  a  further  term  of 
twentv  Tean. 

The  second  preserved  to  the  Company  the  monopoly  of  the 
China  trade  and  of  the  trade  in  tea. 

The  third  threw  open  to  all  British  subjecth  the  export  and 
import  trade  with  India,  sabject  to  the  exception  of  tea,  and 
to  certain  safeguards  ar^  to  warehousing  and  the  like. 

'  Primed  in  aa  epiKiwHT  to  roL  td.  ci  MiO  Ukd  WibioD'i  Briiitk  Imi%n. 
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It  was  round  the  thirteenth  resolution  that  the  main 
controversy  raged,  and  its  vague  and  guarded  language  shows 
the  difficulty  that  was  experienced  in  settling  its  terms. 
The  resolution  declared  '  that  it  is  the  duty  of  this  country  to 
promote  the  interest  and  happiness  of  the  native  inhabitants 
of  the  British  dominions  in  India,  and  that  such  measures 
ought  to  be  adopted  as  may  tend  to  the  introduction  amongst 
them  of  useful  knowledge,  and  of  religious  and  moral  im- 
provement. That  in  the  furtherance  of  the  above  objects, 
sufficient  facilities  shall  be  afforded  by  law  to  persons  desirous 
of  going  to  and  remaining  in  India  for  the  purpose  of  accom- 
plishing these  benevolent  designs,  provided  always,  that 
the  authority  of  the  local  Governments,  respecting  the  inter- 
course of  Europeans  with  the  interior  of  the  couittry,  be 
preserved,  and  that  the  principles  of  the  British  Government, 
on  which  the  natives  of  India  have  hitherto  relied  for  the  free 
exercise  of  their  religion,  be  inviolably  maintained.'  One 
discerns  the  planter  following  in  the  wake  of  the  missionary, 
each  watched  with  a  jealous  eye  by  the  Company's  servants. 

The  principles  embodied  in  the  Resolutions  of  1813  were 
developed  in  the  Act  of  the  same  year  ^.  The  language  of  the 
preamble  to  the  Act  is  significant.  It  recites  the  expediency 
of  continuing  to  the  Company  for  a  further  term  the 
possession  of  the  territorial  acquisitions  in  India,  and  the 
revenues  thereof,  *  without  prejudice  to  the  undoubted 
sovereignty  of  the  Crown  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  in  and  over  the  same  ^.'  The  constitutional 
controversy  of  the  preceding  century  was  not  to  be  reopened. 

The  Act  then  grants  the  Indian  possessions  and  revenues 
to  the  Company  for  a  further  term  of  twenty  years,  reserves 
to  them  for  the  same  time  the  China  trade  and  the  tea  trade, 
but  throws  open  the  general  India  trade,  subject  to  various 
restrictive  conditions. 

*  55  Geo.  Ill,  c.  155. 

'  The  sovereignty  of  the  Crown  had  been  clearly  reeerred  in  the  charter 
of  16^.     But  at  that  time  the  territorial  pofneflsiona  were  inaignificant. 
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and  for  increasing  and  further  defining  tlie  powers  of  super- 
intendence and  direction  exercised  by  the  Board  of  Control. 

The  patronage  of  the  Company  is  preserved,  subject  to  the 
approval  of  the  Crown  in  the  case  of  the  higher  offices,  and  of 
the  Board  of  Control  in  certain  other  cases. 

The  number  of  king's  troops  to  be  paid  for  out  of  the 
Company's  revenues  is  not  to  exceed  20,000,  except  in  case 
of  special  requisition.  In  order  to  remove  doubts  it  is 
expressly  declared  that  the  Government  in  India  may  make 
laws,  regulations,  and  articles  of  war  for  their  native  troops, 
and  provide  for  the  holding  of  courts-martial. 

The  local  Governments  are  also  empowered  to  impose  taxes 
on  persons  subject  to  the  jurisdiction  of  the  supreme  court, 
and  to  punish  for  non-payment. 

Justices  of  the  peace  are  to  have  jurisdiction  in  cases  of 
assault  or  trespass  committed  by  British  subjects  on  natives 
of  India,  and  also  in  cases  of  small  debts  due  to  natives  from 
British  subjects.  Special  provision  is  made  for  the  exercise 
of  jurisdiction  in  criminal  cases  over  British  subjects  residing 
more  than  ten  miles  from  a  presidency  town ;  and  British 
subjects  residing  or  trading,  or  occupjdng  immovable  property, 
more  than  ten  miles  from  a  presidency  town  are  to  be  subject 
to  the  jurisdiction  of  the  local  civil  courts. 

And,  finally,  special  penalties  are  enacted  for  theft,  forgery, 
perjury,  and  coinage  offences,  the  existing  provisions  of  the 
common  or  statute  law  being  apparently  considered  insufficient 
for  dealing  adequately  with  these  offences. 

The  imperial  legislation  for  India  during  the  interval  between  Legisl*- 
1813  and  1833  does  not  present  many  features  of  importance,  between 

An  Act  of  1814  ^  removed  doubts  as  to  the  powers  of  the  '^^^  •"^ 
Indian  Government  to  levy  duties  of  customs  and  other  taxes. 

in  the  first  instance,  be  employed  in  securing  the  cegular  payment  of  divi- 
denda  to  the  proprietors  of  stock,  and  should  then  be  applied  for  the  benefit 
of  the  territory.  The  last-mentioned  applications  to  be  suspended  only 
so  long  as  the  burden  of  debt  on  the  territory  continued  below  a  certain 
specified  amount. 
'  54  Geo.  Ill,  c.  105. 
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An  Act  of  1828  ^  declared  the  real  estates  of  Britisli  bubjects 
dying  within  the  jurisdiction  of  the  supreme  courts  at  the 
presidency  towns  to  be  liable  for  payment  of  their  debts. 
Other  Acts  of  the  same  year  applied  the  East  India  Mutiny 
Act  to  the  force  known  as  the  Bombay  Marine  ''^,  and  exj^ended 
to  the  East  Indies  sundry  amendments  of  the  English  criminal 
law^ 

And  an  Act  of  1832  ^  authorized  the  appointment  of 
persons  other  than  covenanted  civilians  to  be  justices  of  the 
peace  in  India,  and  repealed  the  provisions  requiring  jurors 
to  be  Christians. 

When  the  time  came  round  again  for  renewing  the  Com-  Charter 
pany's  charter,  Lord  William  Bentinck's  peaceful  regime  had  ^g^^^ 
lasted  for  five  years  in  India ;  the  Reform  Act  had  just 
been  carried  in  England,  and  Whig  principles  were  in  the 
ascendant.  Bentham's  views  on  legislation  and  codification 
were  exercising  much  influence  on  the  minds  of  law  reformers. 
Macaulay  was  in  Parliament,  and  was  secretary  to  the  Board 
of  Control,  and  James  Mill,  Bentham's  disciple,  was  the 
examiner  of  India  correspondence  at  the  India  House.  The 
Charter  Act  of  1833  ^,  like  that  of  1813,  was  preceded  by 
careful  inquiries  into  the  administration  of  India.  It  intro- 
duced important  changes  into  the  constitution  of  the  East 
India  Company  and  the  system  of  Indian  administra- 
tion. 

The  territorial  possessions  of  the  Company  were  allowed  to 
remain  under  their  government  for  another  term  of  twenty 
years ;  but  were  to  be  held  by  the  Company  '  in  trust  for 
His  Majesty,  his  heirs  and  successors,  for  the  service  of  the 
Government  of  India.' 

The  Company's  monopoly  of  the  China  trade,  and  of  the 
tea  trade,  was  finally  taken  away. 

*  9  Geo.  IV,  c.  SS'  ^  9  Geo.  IV,  c.  72. 

'  9  Geo.  IV,  c.  74.  *  2  &  3  WUl.  IV,  c.  117. 

^  3  &  4  Will  IV,  c.  85.  The  Act  received  the  Royal  Asseiit  oa  August  28, 
1833,  but  did  not  come  into  operation,  except  as  to  appointments  and  the 
like,  until  April  22,  1834  (8.  117). 
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who  was  not  to  be  one  of  the  Company's  servants,  and  was 
not  to  be  entitled  to  act  as  member  of  council  except  for 
legislative  purposes  ^  It  need  hardly  be  stated  that  the 
fourth  member  was  Macaulay. 

The  overgrown  Presidency  of  Bengal  ^  was  to  be  divided 
into  two  distinct  presidencies,  to  be  called  the  Presidency 
of  Fort  William  and  the  Presidency  of  Agra.  But  this 
provision  never  came  into  operation.  It  was  suspended 
by  an  enactment  of  1835  (5  &  6  Will.  IV,  c.  52),  and  the 
suspension  was  continued  indefinitely  by  the  Charter  Act 
of  1853  (16  &  17  Vict.  c.  95,  B.  15). 

The  intention  was  that  each  of  the  four  presidencies, 
Fort  William,  Fort  St.  George,  Bombay,  and  Agra,  should 
have,  for  executive  purposes,  a  governor  and  council  of 
its  own.  But  the  governor-general  and  his  council  were 
to  be,  for  the  present,  the  governor  and  council  of  Fort 
William,  and  power  was  given  to  reduce  the  members  of 
the  council,  or  even  suspend  them  altogether  and  vest  the 
executive  control  in  a  governor  alone  ^. 

Important  alterations  were  made  by  the  Act  of  1833  in 
the  legislative  powers  of  the  Indian  Government.  '  At  that 
date  there  were  five  different  bodies  of  statute  law  in  force 
in  the  (Indian)  empire.  First,  there  was  the  whole  body 
of  statute  law  existing  so  iar  as  it  was  applicable,  which 
was  introduced  by  the  Charter  of  George  I  and  which  applied, 

*■  *  The  duty  of  the  fourth  ordinary  member '  (under  the  Act  of  1833) 
*  was  confined  entirely  to  the  subject  of  legiBlation ;  he  had  no  power  to  sit 
or  vote  except  at  meetings  for  the  purpose  of  iwAJripg  laws  and  regulations ; 
and  it  was  only  by  courtesy,  and  not  by  right,  that  he  was  allowed  to  see 
the  papers  or  correspondence,  or  to  be  made  acquainted  with  the  deUbera- 
tions  of  Government  upon  any  subject  not  immediately  connected  with 
legislation.'    Minute  by  Sir  Barnes  Peacock  of  November  3,  1859. 

^  It  had  been  increased  by  the  addition  of  Benares  in  1775,  of  the  modern 
Orissa  in  1803,  of  large  territories  in  the  North- West  in  1 801 -1803,  and  of 
Assam,  Arakan,  and  Tenasserim  in  1824. 

'  The  power  of  reduction  was  exercised  in  1833  by  reducing  the  number 
of  otdinary  membeis  of  the  Madras  and  Bombay  councils  from  three  to 
two  (Political  Dispatch  of  December  2j,  1833}.  '^^*^  original  intention  was 
to  abolish  the  councils  of  the  minor  presidencies,  but,  at  the  instance  of  the 
Court  of  Directors,  their  retention  was  left  optional. 
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at  luaut,  ia  the  presidency  towns.  Secondly,  all  English  Acts 
eiibKequent  to  that  date,  which  were  expressly  extended 
to  any  pait  of  India  Ttiirdly,  the  regulations  of  the  governor- 
geueral's  council,  which  commence  with  the  Kevised  Code  of 
I7g3,  containing  forty-eight  regulations,  all  passed  on  the 
uauie  day  (which  embraced  the  results  of  twelve  years'  ante- 
cedent legislation),  and  were  continued  down  to  the  year  1834. 
They  only  had  force  in  the  territories  of  Bengal.  Fourthly, 
the  regulations  of  the  Madras  council,  which  spread  over  the 
period  of  thirty-two  years,  from  1802  to  1834,  and  are  [were] 
in  force  in  the  Presidency  of  Fort  St.  George.  Fiftlily,  the 
regulations  of  the  Bombay  Code,  which  began  with  the  revised 
code  of  Mr.  Mountstuart  Elpliinstone  in  1827,  comprising  the 
results  of  twenty-eight  years'  previous  legislation,  and  were 
nhso  continued  into  1834,  having  force  and  validity  in  the 
Presidency  of  Fort  St.  David  '. 

'  In  1833,'  says  Mr.  Cowell  in  continuation,  '  the  attention 
uf  Parliament  was  directed  to  three  leading  vices  in  the 
process  of  Indian  government.  The  first  was  in  the  nature 
of  the  laws  and  regulations  ;  the  second  was  in  the  ill-defined 
authority  and  power  from  which  these  various  laws  and  regula- 
tions emanated  ;  and  the  third  was  the  anomalous  and  some- 
times conflicting  judicatures  by  which  the  laws  were  ad- 
ministered.' 

The  Act  of  1S33  vested  the  legislative  power  of  the  Indian 
tiovernment  exclusively  in  the  Governor -General  in  Council, 
who  had  been,  as  has  been  seen,  reinforced  by  the  addition 
of  a  fourth  legislative  member.  The  four  Presidential  Govern- 
ments were  merely  authorised  to  submit  to  the  Governor- 
General  in  Council  '  drafts  or  projects  of  any  laws  or  regula- 
tions which  they  might  think  expedient,'  and  the  Governor- 
tieneral  in  Council  was  required  to  take  these  drafts  and 
projects  into  consideration  and  to  communicate  his  resolu- 
tions thereon  to  the  Government  proposing  them. 

'  CowbII,  Tagorc  Lcttvree  ot  1872.  For '  Fort  St.  David '  rwiU '  Bouiliav.' 
See  also  tUriDgU;n'B  Aiudgiia  of  the  bengal  Stgaialioiu. 
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The  Governor-General  in  Council  was  expressly  empowered 
to  make  laws  and  regulations — 

(a)  for  repealing,  amending,  or  altering  any  laws  or  regula- 
tions whatever,  for  the  time  being  in  force  in  the  Indian 
territories ; 

(h)  for  all  persons,  whetlier  British  or  native,  foreigners  or 
otiiers,  and  for  all  courts  of  justice,  whetlier  established 
by  charter  or  otherwise,  and  the  jurisdiction  thereof ; 

(c)  for  all  places  and  things  whatsoever  within  and  through- 

out the  whole  and  every  part  of  the  said  territories. 

(d)  for  all  servants  of  the  Company  within  the  dominions 

of  princes  and  States  in  alliance  with  the  Company ;  and 

(e)  as  articles  of  war  for  the  government  of  the  native 

officers  and  soldiers  in  the  military  service  of  the 
Company,  and  for  the  administration  of  justice  by 
courts- martial  to  be  holden  on  such  officers  and 
soldiers. 

But  this  power  was  not  to  extend  to  the  making  of  any 
laws  and  regulations — 

(i)  which  should  repeal,  vary,  or  suspend  any  of  the  pro- 
visions of  the  Act  of  1833,  or  of  the  Acts  for  punishing 
mutiny  and  desertion  of  officers  and  soldiers  in  the 
service  of  the  Crown  or  of  the  Company  ;  or 

(ii)  which  should  affect  any  prerogative  of  the  Crown,  or 
the  authority  of  Parliament,  or  the  constitution  or 
rights  of  the  Company,  or  any  part  of  the  unwritten 
laws  or  constitutions  of  the  United  Kingdom,  whereon 
may  depend  the  allegiance  of  any  person  to  the  Crown, 
or  the  sovereignty  or  dominion  of  the  Crown  over  the 
Indian  territories  ;  or 

(iii)  without  the  previous  sanction  of  the  Court  of  Directors, 
which  should  empower  any  court  other  than  a  char- 
tered court  to  sentence  to  death  any  of  His  Majesty's 
natural-born  subjects  born  in  Europe,  or  their  children, 
or  abolish  anv  of  the  chartered  courts  ^ 

'  See  Digest,  s.  63. 
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Therf*  wAfi  sil^t  an  expravt  sarins  of  the  right  of 
Pariiament  to  legislate  for  India  and  to  repeal  Tiwtian 
Ad^,  And,  the  better  to  enable  Parliament  to  exercise 
thi8  power,  all  Indian  laws  were  to  be  laid  before  Parlia- 
ment. 

Lawn  made  under  the  powers  given  by  the  Act  were  to 
be  snbjiH^rt  to  disallowance  by  the  Coort  d  Directors,  acting 
under  the  Board  of  Control,  bnt.  when  made,  were  to  have 
effect  as  Acts  of  Parliament,  and  were  not  to  require  registra- 
tion or  publication  in  any  court  of  justice. 

Tlie  laws  made  under  the  Act  of  1833  were  known  as  Acts, 
and  took  the  place  of  the  '  regulations  '  made  under  previous 
Acts  of  Parliament. 

A  comprehennive  consolidation  and  codification  of  Indian 
laws  was  contemplated.  Section  53  of  the  Act  recited  that 
it  was  '  expedient  that,  subject  to  such  special  arrangement^^ 
as  local  circumstances  may  require,  a  general  system  of 
judicial  establishments  and  police,  to  which  aU  persons  what- 
H(H^ver,  as  well  Europeans  as  natives,  may  be  subject,  should 
be  established  in  the  said  territories  at  an  early  period  ;  and 
that  such  laws  as  may  be  applicable  in  common  to  all  classes 
of  the  inhabitants  of  the  said  territories,  due  regard  being 
had  to  the  rights,  feelings,  and  peculiar  usages  of  the  people, 
nhould  be  enacted ;  and  that  all  laws  and  customs  having  the 
force  of  law  within  the  same  territories  should  be  ascer- 
tain<Kl  and  consolidated,  and,  as  occasion  may  require, 
ainemliKl.' 

The  Act  then  went  on  to  direct  the  Governor-General  in 
(\)uncil  to  issue  a  commission,  to  be  known  as  the  '  Indian 
I^w  Commission,'  which  was  to  inquire  into  the  jurisdiction, 
powers,  and  rules  of  the  existing  courts  of  justice  and  police 
establishments  in  the  Indian  territories,  and  all  existing  forms 
of  judicial  procedure,  and  into  the  nature  and  operation  of 
all  laws,  whether  civil  or  criminal,  written  or  customary, 
prevailing  and  in  force  in  any  part  of  the  Indian  territories, 
I  to  which  any  inhabitants  of  those  territories  were  th^i  sub- 
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jwt.  Tlip  comiiiiwiionrrK  were  tn  report  to  llic  Oovprnnr- 
fipneral  in  Council,  netting  forth  the  results  nf  their  iiiquiries. 
and  suggesting  alterations,  and  tliese  reports  were  to  be  laid 
before  Parliament. 

This  was  the  first  Indian  I^w  romniission,  of  which 
Afaoaulay  was  the  most  prominent  nierabet '.  Its  laboum 
resulted  dirwitly  in  tlip  preparation  of  the  Indian  Penal  Code, 
which  however  did  not  become  law  until  i860,  and,  indirectly 
and  after  a  long  interval  of  time,  in  the  preparation  of  the 
Codes  of  Civil  and  Criminal  Procedure  and  other  codes  of 
substantive  and  adjective  law  which  now  form  part  of  the 
Indian  Statute  Book. 

Important  provisions  were  made  by  the  Act  of  1833  for 
enlarging  the  rights  of  European  settlers,  and  for  pro- 
tecting the  natives  of  the  country,  and  ameliorating  theit 
condition. 

It  was  declared  to  be  lawful  for  any  natural-born  subject 
of  His  Majesty  to  proceed  hy  sea  to  any  port  or  place  having 
a  cuBtom-house  establishment  within  the  Indian  territories, 
and  to  reside  thereat,  or  to  proceed  to  and  reside  in  or  pans 
through  any  part  of  the  territories  which  were  under  the 
Company's  government  on  Januarj'  i,  1800,  or  any  part  of 
the  countries  ceded  by  the  Nabob  of  the  C'^rnatie,  of  the 
province  of  Cuttack,  or  of  the  settlementa  of  Singapore  and 
Malacca.  These  rights  might  be  exercised  without  the  require- 
ment of  any  licence.  But  every  subject  of  His  Majesty  not 
being  a  native  was,  on  his  arrival  in  India  from  abroad,  to 
signify  on  entry,  to  an  officer  of  customs,  his  name,  place 
of  destination,  and  objects  of  pursuit  in  India.  A  licence 
was  still  required  for  residence  in  any  part  of  India  other 
than  those  above  mentioned,  but  power  was  reserved  to  the 
(lovemor- General  in  Council,  with  the  previous  approbation 

'  Hii  colleagues  were  another  English  iMUTuler,  Mr.  Cftmeron,  nfterwardu 
Uv  member  of  council,  u)'I  two  civil  eervuit*  of  the  Company,  Mr.  Maclcoil 
ol  the  Madiu  Serried,  sncl  Mr.  (aftCTvarda  Sir  William)  Anilemon  o(  the 
Bombay  Service.  Sir  William  Macnaghten  n[  the  BengHl  Service  wax  aliui 
■ppointod,  bat  did  not  accept  thp  appoint  men  t. 
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of  birth,  deflcent,  colour,  or  any  of  them,  be  disabled  from 
holding  any  jdace,  office,  or  employment  under  the  Company." 
The  policy  of  freely  admitting  natives  of  India  to  a  share 
in  the  administration  of  the  country  has  never  been  more 
broadly  or  emphatically  enunciated. 

And  finally,  the  Governor-General  in  Council  was  required 
forthwith  to  take  into  consideration  the  means  of  mitigating 
the  state  of  slavery,  and  of  ameliorating  the  condition  of 
slaves,  and  of  extinguishing  slavery  throughout  the  Indian 
territories  so  soon  as  such  extinction  should  be  practicable 
and  safe,  and  to  prepare  and  submit  to  the  Court  of 
Directors  drafts  of  laws  on  the  subject  \  In  preparing 
these  drafts  due  regard  was  to  be  had  to  the  laws  of 
marriage  and  the  rights  and  authorities  of  fathers  and  heads 
of  families. 

Tlie  sections  of  the  Act  which  follow  these  broad  declara- 
tions of  policy  are  concerned  mainly  with  regulations  relating 
to  the  ecclesiastical  establishments  in  India  and  increasing  the 
number  of  bishoprics  to  three,  and  with  regulations  for  the 
college  of  Haileybury. 

The  Act  of  1833,  as  sent  out  to  India,  was  accompanied 
by  an  explanatory  dispatch  from  the  Court  of  Directors,  which, 
according  to  a  tradition  in  the  India  Office,  was  drafted  by 
James  Mill  ^. 

During  the  twenty  years'  interval  between  the  Charter  Act  Legisla- 
of  1833  and  that  of  1853  there  was  very  little  Parliamentary  between 
legislation  on  India.  jgfi*"'* 

An  Act  of  1835  (5  &  6  Will.  IV,  c.  52)  suspended  the  pro- 
visions of  the  Act  of  1833  as  to  the  division  of  the  Presidency 
of  Bengal  into  two  presidencies  ^,  and  authorized  the  appoint - 

^  See  Act  V  of  1843  and  as.  370,  371  of  the  Indian  Penal  Code.  See  also 
Mr.  Cameron*8  evidence  before  the  select  committee  of  the  Honse  of  liords 
in  1852,  and  Minutes  by  Sir  H.  S.  Maine,  No.  92. 

'  Kaye,  AdminMiraiion  of  the  EaM  India  Company,  p.  137. 

'  By  8.  15  of  the  Charter  Act  of  1853  (16  &  17  Vict.  c.  95)  this  snspenRion 
was  continued  until  the  Court  of  Directors  and  Board  of  Control  should 
otherwise  direct. 


■I-- 


filll  . 


.■TTT---*'  - 


nI.     .        — 


:i5~ 


.     ■^-i»,-.  .ri.  -■ 


^      V    *4 


'  .  ■  I 


■"-■-I. 


I     «  .  .  » 


(I  iT^ 


-'    -jTi 


^1 


<•- 


M. 


•  , 


;•'"-    ' ':»     :.T/. 


■•■«»% 


■  -.t .•.-■;    •      .    t»i 


'  •  I 


•  ^  t ' 


*•  1 1  "  : . 


V  f;T         r» 


p        » ■      * 


1 1        I 


-         I         I    ..«! 


■    <    ■    . 


"■  i\ 


r-'vr.'    :.:r.-.    ■.::'.i*!i 

"I      TIF      I    -    .mi  r,I]^- 
.-"■i.       "^    ■     Tiw.-»-     ir 


"■    *     •         -      I    Ml.  M!'    .      I-.- J         I      tfl'sn'-f 

,».t.;.iii..-i    titi>      |.       .'      .1    ii.i-     i^ti-i-i    ■  \^ 


l]  HISTORICAL    INTRODUCTION  91 

operation,  but  the  power  of  appointing  a  lieutenant-govemor 
was  exercised  in  1854,  <^^  ^^^  ^^^  continued  ever  since. 

By  the  following  section,  power  was  given  to  the  directors 
either  to  constitute  one  new  presidency,  with  the  same  system 
of  a  governor  and  council  as  in  the  Presidencies  of  Madras 
and  Bombay,  or,  as  an  alternative,  to  authorize  the  appoint- 
ment of  a  lieutenant-govemor.  In  this  case  also  the  former 
power  was  never  exercised,  but  a  new  lieutenant-governorship 
was  created  for  the  Punjab  in  1859. 

^.  Further  alterations  were  made  by  the  Act  of  1853  in  the 
machinery  for  Indian  legislation.  The  '  fourth  '  or  legislative 
member  of  the  governor-general's  council  was  placed  on  the 
same  footing  with  the  older  or  '  ordinary '  members  of  the 
council  by  being  given  a  right  to  sit  and  vote  at  executive 
meetings.  At  the  same  time  the  council  was  enlarged  for 
legislative  purposes  by  the  addition  of  l^slative  members, 
of  whom  two  were  the  Chief  Justice  of  Bengal  and  one  other 
supreme  court  judge,  and  the  others  were  Company's  servants 
of  ten  years'  standing  appointed  by  the  several  local  Gk)vern- 
ments.  The  result  was  that  the  council  as  constituted  for 
legislative  purposes  under  the  Act  of  1853  consisted  of  twelve  ^ 
members,  namely — 

The  governor-general. 

The  commander-in-chief. 

The  four  ordinary  members  of  the  govemor-generars 
council. 

The  Chief  Justice  of  Bengal. 

A  puisne  judge. 

Four  representative  members  (paid)  ^  from  Bengal,  Madras. 
Bombay,  and  the  North- Western  Provinces. 

The  sittings  of  the  legislative  council  were  made  public 
and  their  proceedings  were  officially  published. 

'  Power  wan  given  by  the  Act  of  1853  to  the  gOTemor-general  to  appoint, 
with  the  sanction  of  the  Home  Goyemment,  two  other  members  from  the 
dTi!  ierrioe,  bnt  this  power  was  never  exercised. 

'  They  received  salaries  of  £5,000  a  year  each. 
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only  mode  of  providing  for  the  government  of  newly  acquired 
territory  was  by  annexing  it  to  one  of  the  tiiree  pre8idencie8. 
Under  this  system  of  annexations  the  Presidency  of  Bengal 
had  grown  to  unwieldy  dimensions.  Some  provision  had 
been  made  for  the  relief  of  its  government  by  the  constitution 
of  a  separate  lieutenant-governorship  for  the  North- Western 
ftovinces  in  1836.  The  Act  of  1853  had  provided  for  the 
constitution  of  a  second  lieutenant-governorship,  and,  if 
necessary,  of  a  fourth  presidency.  These  powers  were,  how- 
over,  not  found  sufficient,  and  it  was  necessary  to  provide 
for  the  administration  of  territories  which  it  might  not 
be  advisable  to  include  in  any  presidency  of  lieutenant- 
governorship  \ 

This  provision  was  made  by  the  Act  of  1854,  which  cm- 
powered  the  Governor-General  of  India  in  Council,  with  the 
sanction  of  the  Court  of  Directors  and  the  Board  of  Control, 
to  take  by  proclamation  under  his  immediate  authority  and 
management  any  part  of  the  territories  for  the  time  being 
in  the  possession  or  under  the  government  of  the  East  India 
Company,  and  thereupon  to  give  all  necessary  orders  and 
directions  respecting  the  administration  of  that  part,  or  other- 
wise provide  for  its  administration  ^.  The  mode  in  which  this 
power  has  been  practically  exercised  has  been  by  the  appoint- 
ment of  chief  commissioners,  to  whom  the  Governor-General 
in  Council  delegates  such  powers  as  need  not  be  reserved  to 
the  Central  Government.  In  this  way  chief  commissioner- 
ships  were  established  for  Assam  ^,  the  Central  Provinces, 
Burma  ^,  and  other  parts  of  India.  But  the  title  of  chief 
commissioner  was  not  directly  recognized  by  Act  of  Parlia- 
ment *f  and  the  territories  under  the  administration  of  chief 
commissioners  are  technically  '  under  the  immediate  authority 

'  iSee  preamble  to  Act  uf  1854. 

'  See  Digest,  b.  56. 

'  ABsam  has  now  been  amalgamated  with  Eastern  Bengal  under  a  Licu- 
tenant-GoTemor,  and  Burma  has  been  constituted  a  lieutenant-governor- 
ship. 

*  It  has  since  been  recognized  by  the  Act  of  1870  m  Vict.  c.  3),  ss.  1,3. 
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after  the  Easter  recess  no  one  could  be  found  to  defend  it  ^ 
Mr.  Disraeli  grasped  eagerly  at  a  suggestion  by  Lord  John 
Russell  that  the  Bill  should  be  laid  aside,  to  be  succeeded  by 
another  based  on  resolutions  of  the  House.  In  the  meantime 
Lord  EUenborough  had  been  compelled  to  resign  in  con- 
sequence of  disapproval  of  his  dispatch  censuring  Lord 
Canning's  Oudh  proclamation,  and  had  been  succeeded  by 
Lord  Stanley,  on  whom  devolved  the  charge  of  introducing 
and  piloting  through  the  House  the  measure  which  eventually 
became  law  as  the  Act  for  the  better  govermnent  of  India  '-. 

This  Act  declared  that  India  was  to  be  governed  directly  by 
and  in  the  name  of  the  Crown,  acting  through  a  Secretary  of 
State,  to  whom  were  to  be  transferred  the  powers  formerly 
exercised  either  by  the  Court  of  Directors  or  by  the  Board 
of  Control.  Power  was  given  to  appoint  a  fifth  principal 
Secretary  of  State  for  this  purpose. 

The  Secretary  of  State  was  to  be  aided  by  a  council  of 
fifteen  members,  of  whom  eight  were  to  be  appointed  by  the 
Crown  and  seven  elected  by  the  directors  of  the  East  India 
Company.  The  major  part  both  of  the  appointed  and  of  the 
elected  members  were  to  be  persons  who  had  served  or  resided 
in  India  for  ten  years,  and,  with  certain  exceptions,  who  had 
not  left  India  more  than  ten  years  before  their  appointment. 
Future  appointments  or  elections  were  to  be  so  made  that 
nine  at  least  of  the  members  of  the  council  should  hold  these 
qualifications.  The  power  of  filling  vacancies  was  vested  in 
the  Crown  as  to  Crown  appointments,  and  in  the  council  itself 
as  to  others.  The  members  of  the  council  were  to  hold  office 
during  good  behaviour,  but  to  be  removable  on  an  address  by 
both  Houses  of  Parliament,  and  were  not  to  be  cax)able  of 
bitting  or  voting  in  Parliament  ^. 

*  It  watt  to  thitt  Bill  that  Lurd  PaliucrHluu  applied  thu  i>paiiibli  boy*B 
remark  about  Don  Quixote,  and  said  that  whenever  a  man  was  to  be  seen 
laughing  in  the  streets  he  was  sure  to  have  been  discussing  the  Government 
of  India  Bill 

^  21  Sl  22  Via.  c.  loS, 

'  These  provisionu  have  bci'U  iiimlitiiMl  by  buUM;<|Ucul  Icgihlat  ion.  h>CL' 
Lhgcst,  s.  4. 
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The  Board  of  Control  was  formally  abolished.  With  respect 
to  contracts  and  legal  proceedings,  the  Secretary  of  State  in 
Council  was  given  a  quasi-corporate  character  for  the  purpose 
of  enabling  him  to  assert  the  rights  and  discharge  the  liabilities 
devolving  upon  him  as  successor  to  the  East  India  Company  ^. 

It  has  been  seen  that  under  the  authority  given  by  various  The 
Acts  the  Company  raised  and  maintained  separate  military  Army? 
forces  of  their  own.  The  troops  belonging  to  these  forces, 
whilst  in  India,  were  governed  by  a  separate  Mutiny  Act, 
perpetual  in  duration,  though  re-enacted  from  time  to  time 
with  amendments  ^.  The  Company  also  had  a  small  naval 
force,  once  known  as  the  Bombay  Marine,  but  after  1829  ^ 
the  Indian  Navy. 

The  Act  of  1858  transferred  to  the  service  of  the  Crown  all 
the  naval  and  military  forces  of  the  Company,  retaining,  how- 
ever, their  separate  local  character,  with  the  same  liability  to 
local  service  and  the  same  pay  and  privileges  as  if  they  were 
in  the  service  of  the  Company.  Many  of  the  European  troops 
refused  to  acknowledge  the  authority  of  Parliament  to  make 
this  transfer.  They  demanded  re-engagement  and  bounty  as 
a  condition  of  the  transfer  of  their  services  ^,  and,  failing  to 
get  these  terms,  were  offered  their  discharge. 

In  i860  the  existence  of  European  troops  as  a  separate 
force  was  put  an  end  to  by  an  Act  (23  ft  24  Vict.  c.  100) 
which,  after  reciting  that  it  is  not  expedient  that  a  separate 
European  force  should  be  continued  for  the  local  service  of 
Her  Majesty  in  India,  formally  repealed  the  enactments  by 
which  the  Secretary  of  State  in  Council  was  authorized  to 
give  directions  for  raising  such  forces. 

In  1861  the  officers  and  soldiers  formerly  belonging  to  the 
Company's  European  forces  were  invited  to  join,  and  many 

»  Digest,  8.  35. 

«  The  first  of  these  AcU  was  an  Act  of  1753  (27  Geo.  II,  c.  9),  and  the 
last  was  an  Act  of  1857  (20  &  21  Vict.  c.  66),  which  was  repealed  in  1863 
(26  k  27  Vict.  c.  48). 

*  In  1859  they  made  a  *  demonstration  *  which,  from  the  small  stature 
of  the  recruits  enlisted  during  the  Indian  Mutiny,  was  sometimnv  callwl 
the  •  Dumpy  Mutiny.'     Pritchani,  Administration  of  India,  i.  36. 
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of  th^m  Wfrr  l.ri*n»ferred  Irt,  ihr  regular  iimiy  under 
anthr^iry  iif  »n  Art  of  that  year  (24  &  25  Vicl.  c.  74).  Thus 
thn  Karoipfian  army  nf  the  lat«  East  India  Company,  except 
a  Minall  remtdue,  licparne  merged  in  the  military  forces  of  the 
Crown  '. 

The  naval  force  of  the  East  India  Company  was  not  amsl- 
f(Amsted  with  the  Royal  Navy,  bat  came  to  an  end  in  1863, 
when  it  wa«  decided  that  the  defence  of  India  against  serious 
»ttai-k  by  sea  sliould  be  undertaken  by  the  Royal  Xavy,  which 
was  also  to  provide  for  the  performance  of  the  duties  in  the 
PerHian  Gulf  wfiich  had  been  previously  undertaken  by  the 
Indian  Navy  ^, 

The  change  effected  by  the  Government  of  India  Act, 
1858,  was  formally  announced  in  India  by  the  Queen's 
Proclamation  of  November  i,  1858. 

In  iSsq  the  Government  of  India  Act,  1859  {23  &  23  Vict. 
c.  41),  waH  paHsed  for  determining  the  officers  by  whom,  and 
the  mode  in  wliich,  contracts  on  Ijehalf  of  the  Secretary  of 
State  in  Council  were  to  be  executed  in  India". 

Three  Aols  of  great  importance  were  passed  in  the  year 
1861. 

UiidiT  the  Charter  Act  of  1793  rank  aud  promotion  in  the 
f'ornpany's  civil  service  were  strictly  regulated  by  seniority, 
and  all  offices  in  the  '  civil  line '  of  the  Company's  service 
in  India  under  the  degree  of  councillor  were  strictly  reserved 
to  Uie  civil  servants  of  the  presidency  in  which  the  office 
WM  held.  But  by  reason  of  the  exigencies  of  the  public 
•ervice.   numerous   civil   appointments   had   been   made   in 

'  l^nilor  i-iisling  UTuigcmcnis  all  the  troops  sent  to  India  ai«  placed 
Ml  till'  Imlmn  (■>ln1>ii«hm«it,  and  from  tli»t  time  ceane  to  be  volect  on  the 
Thi-  iiiiinber  of  tlic  forces  in  tfae  rcgulai  artnf  aa  fixed 
\.  L  la  (If^-lared  to  be  '  eielusive  of  the  number  ac(uall<r 
Mi)csty'9   Indian   poneaaiona.'     As  to  the  conctitii- 
'.  rug  Indiaji   iniopa  outatite  India,  see  Ilie  debates  of 
I  liiidujfowol  oi  Indian  troops  in  Malta,  Hauiard,  rciL  187. 
e  i   md  Anran.  Lar  and  Cufon  0/  Ikt  CoiutHMion,  pL  U. 

hbil'*  iMtt  to  the  Admiralty  of  Oct.  in,  1S62. 
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India  in  disregard  of  these  reBtrictions.  The  Indian  Civil 
Service  Act,  1861  (24  &  25  Vict.  c.  54),  validated  all  these 
irregular  appointments  in  the  past,  but  scheduled  a  number  of 
appointments  which,  in  the  future,  were  to  be  reserved  to 
members  of  the  covenanted  civil  service  ^. 

At  the  same  time  it  abolished  the  rule  as  to  seniority  and 
removed  all  statutory  restrictions  on  appointments  to  offices 
not  in  the  schedule.  And,  even  with  respect  to  the  reserved 
offices,  it  left  a  power  of  appointing  outsiders  under  exceptional 
circumstances.  This  power  can  only  be  exercised  where  it 
appears  to  the  authority  making  the  appointment  that,  under 
the  circumstances  of  the  case,  it  ought  to  be  made  without 
regard  to  statutory  conditions.  The  person  appointed  must 
have  resided  for  at  least  seven  years  in  India.  If  the  post  is 
in  the  Revenue  01  Judicial  Departments,  the  person  appointed 
must  pass  the  same  examinations  and  tests  as  are  required  in 
the  case  of  the  covenanted  civil  service.  The  appointment 
is  provisional  only,  and  must  be  forthwith  reported  to  the 
Secretary  of  State  in  Council  with  the  special  reasons  for 
making  it,  and  unless  approved  within  twelve  months  by  the 
Secretary  of  State  it  becomes  void  ^, 

The  Indian  Councils  Act,  1861  (24  &  25  Vict.  c.  67),  modi-  Indian 
fied   the   constitution   of   the  governor-general's    executive  Act "186 1. 
council  and  remodelled  the  Indian  legislatures. 

A  fifth  ordinary  member  was  added  to  the  governor- 
general's  council.  Of  the  five  ordinary  members,  three  were 
required  to  have  served  for  ten  years  in  India  under  the 
Company  or  the  Crown,  and  one  was  to  be  a  barrister  or 
advocate  of  five  years'  standing.  Power  was  retained  to 
appoint  the  commander-in-chief  an  extraordinary  member  ^. 

Power  was  given  to  the  governor-general,  in  case  of  his 
absence  from  headquarters,  to  appoint  a  president  of  the 
council,  with  all  the  powers  of  the  governor-general  except 
those  with  respect  to  legislation.     And,  in  such  case,  the 

^  This  toliedule  is  still  in  force.    Digest,  s.  93. 

'  This  provision  still  exists.    Ibid  s.  95.  '  Ibid.  59, 40. 
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disallowed  by  the  Queen,  acting  through  the  Secretary  of 
State. 

The  legislative  power  of  the  Governor-General  in  Council 
was  declared  to  extend  to  making  laws  and  regulations  for 
repealing,  amending,  or  altering  any  laws  or  regulations 
for  the  time  being  in  force  in  the  '  Indian  territories  now 
under  the  dominion  of  Her  Majesty  \'  and  to  making  laws 
and  regulations  for  all  persons,  whether  British  or  native, 
foreigners  or  others,  and  for  all  courts  of  justice,  and  for 
all  places  and  things  within  the  said  territories,  and  for  all 
servants  of  the  Government  of  India  within  the  dominions 
of  princes  and  States  in  alliance  with  Her  Majesty  ^.  fiut 
there  were  express  savings  for  certain  Parliamentary  enact- 
ments, for  the  general  authority  of  Parliament,  and  for  any 
part  of  the  unwritten  laws  or  constitution  of  the  United 
Kingdom  whereon  the  allegiance  of  the  subject  or  the 
sovereignty  of  the  Crown  may  depend. 

An  exceptional  power  was  given  to  the  governor-general, 
in  cases  of  emergency,  to  make,  without  his  council,  ordinances, 
wliich  were  not  to  remain  in  force  for  more  than  six  months  ^. 

Doubt«  had  for  some  time  existed  as  to  the  proper  mode 
of  legislating  for  newly  acquired  territories  of  the  Company. 
When  Benares  and  the  territories  afterwards  known  as  the 
Nortii- Western  Provinces  were  amiexed,  the  course  adopted 
was  to  extend  to  them,  with  some  variations,  the  laws  and 
r^ulatioiid  in  force  in  the  older  provinces  of  Bengal,  Behar, 
and  Orissa.  But  when  the  Saugor  and  Nerbudda  territories 
were  acquired  from  the  Marathas  by  Lord  Hastings,  and 
when  Assam,  Arakan,  and  Tenasserim  were  conquered  in 
1824,  <^^  Pegu  in  1852,  these  regions  were  specially  exempted 
from  the  Bengal  Regvdations,  instructions,  however,  being 
given  to  the  officers  administering  them  to  conduct  their 
procedure  in  accordance  with  the  spirit  of  the  regulations,  so 

'  EzpUined  by  55  ft  56  Vict.  c.  14,  s.  3.     Digest,  s.  63. 
'  'Dieae  powers  were  extended  by  28  &  29  Vict.  c.  17,  s.  i,  and  32  &  33 
Vtiit.  0.  98,  8.  I.     See  Digest,  ».  63. 
'  See  Digest,  s.  69. 


I02  GOVERNMENT    OF    INDIA  [CH. 

far  as  they  were  auitable  to  the  circumataiiceB  of  the  country '. 
And  when  the  Punjab  was  annexed  the  view  taken  was  that 
the  tiovornor-General  m  Council  had  power  to  make  laws  for 
the  new  territory,  not  in  accordance  with  the  forms  prescribed 
by  the  Cliarter  Acts  for  legislation,  but  by  executive  orders, 
corresponding  to  the  Orders  in  Council  mado  by  the  Crown 
for  wliat  are  called  Crown  Coloniea.  Provinces  in  which  this 
power  was  exercised  were  called  '  iion- regulation  provinces '  to 
distinguish  them  from  the  '  regulation  provinceH,'  which  were 
governed  by  regulations  formally  made  under  the  Cliart«r 
Auts.  A  large  body  of  laws  had  been  passed  under  this 
power  or  assumed  power,  and  in  order  to  remove  any  doubts 
as  to  then*  validity  a  section  was  introduced  into  the  Tndi^^n 
Councils  Act,  1861,  declaring  that  no  rule,  law,  or  regulation 
made  before  the  passing  of  the  Act  by  the  governor-general 
or  certain  other  authorities  should  be  deemed  invalid  by  reason 
of  not  liaving  been  made  in  conformity  with  the  provisions  of 
the  Charter  Acts  ^. 

The  power  of  legislation  which  had  been  taken  away  from 
the  Governments  of  Madras  and  Bombay  by  the  Charter  Act  of 
1833  was  restored  to  them  by  the  Act  of  1861.  The  councila 
of  the  governors  of  Madras  and  Bombay  were  expanded  for 
legislative  purposes  by  the  addition  of  the  advocate- general 
and  of  other  members  nominated  on  the  same  principles  as  the 
additional  members  of  the  governor -general's  council^.  No 
line  ot  demarcation  was  drawn  between  the  subjects  reserved 
for  the  central  and  the  local  legislatures  respectively ;  but 
the  previous  sanction  of  the  governor- general  was  made 
requisite  for  legislation  by  the  local  It^islature  in  certain 

'  ChBunoy'H  Indian  Faliiy  (jrd  ed.),  pp.  58,  64. 

'  Indian  legiBl&tion  BubBequeoUy  became  necesEiiry  for  the  purpose  of 
tucerUining  and  detemliniDg  the  nilea  whicll  bad  been  thus  validsted 
in  general  terms.  See  Sir  James  Stephen's  speech  in  the  X-egislaliTU 
Council  in  the  debate  □□  the  Punjab  Lawe  Aote,  March  ::6,  iK;2,  snil  the 
chapter  contributed  by  him  t«  Sir  W.  Hunter's  Li/e  oj  Lord  Mayo,  vol. 

pp.  J 14-221. 

'  These  provuiionB  have  also  been  modified  by  the  Act  of 
Digest,™.  71,  76,  ;? 
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cases,  and  all  Acts  of  the  local  legislature  required  the  sub- 
sequent assent  of  the  governor-general  in  addition  to  that 
of  the  Secretary  of  State,  and  were  made  subject  to  dis- 
allowance by  the  Crown,  as  in  the  case  of  the  governor- 
general's  council.  There  were  also  the  same  restrictions  on 
the  proceedings  of  the  local  legislatures^. 

The  governor-general  was  directed  to  establish,  by  procla- 
mation, a  legislative  council  for  Bengal  ^,  and  was  empowered 
to  establish  similar  councils  for  the  North- Western  Provinces 
and  for  the  Punjab  ^.  These  councils  were  to  consist  of  the 
lieutenant-governor  and  of  a  certain  number  of  nominated 
councillors,  and  were  to  be  subject  to  the  same  provisions 
as  the  local  legislatures  for  Madras  and  Bombay. 

The  Act  also  gave  power  to  constitute  new  provinces  for 
legislative  purposes  and  appoint  new  lieutenant-governors, 
and  to  alter  the  boundaries  of  existing  provinces  *. 

The  amalgamation  of  the  supreme  and  sadr  courts,  that  is  Indian 
to  say,  of  the  courts  representing  the  Crown  and  the  Company  courts 
respectively  at  the  presidency  towns,  had  long  been  in  con-  ^^^*  '^^^' 
templation,  and  was  carried  into  effect  by  the  Indian  High 
Courts  Act,  1861  ^. 

By  this  Act  the  Queen  was  empowered  to  establish,  by 
letters  patent  ®,  high  courts  of  judicature  in  Calcutta,  Madras, 
and  Bombay,  and  on  their  establishment  the  old  chartered 
supreme  courts  and  the  old  '  Sadr  Adalat '  Courts  were  to 
be  abolished,  the  jurisdiction  and  the  powers  of  the  abolished 
courts  being  transferred  to  the  new  high  courts. 

Each  of  the  high  courts  was  to  consist  of  a  chief  justice 
and  not  more  tlmn  fifteen  judges,  of  whom  not  less  than  one- 

'  See  note  4,  p.  100. 

'  A  legUUtive  council  for  Bengal  was  eetablished  by  a  proclamation  of 
January  18,  1S62. 

*  A  legialative  council  was  established  for  the  North- Western  Provinces 
and  Oudh  (now  United  Provinoes  of  Agra  and  Oudh)  in  1886,  and  for  the 
Punjab  in  1897. 

*  88.  46,  47.     Digest,  s.  74.  '  24  &  25  Vict.  c.  104. 

*  The  letters  patent  or  charters  now  in  force  with  respect  to  these  three 
high  courts  bear  date  December  28,  1865. 
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liiird  inctiulincf  llif  rhieti  justioe.  ware  t4>  be  bairistere.  and 
not  li-KR  ttian  orm-rliird  were  to  be  members  of  the  covenanted 
'ivil  ^I'Tvu't*.  All  t\ui  jiidffefl  were  to  be  appointed  by  and 
to  bok)  orKc;e  (iiinntf  the  pleasure  of  tbei'rown.  The  iiigh 
roiirtK  ueri'  I'xprcwHly  L'iven  superintendence  over,  and  power 
\n  traiiiff  riiii)H  ot  -{iractu^e  tor.  uli  the  courts  subject  to  their 

I'nwer   MAH  <iiv<*ri   hy   tliu   Aci   to  <t«tabliBh  another   liigh 
•  iiiirt.    \Mth   the  saino  (otmtitution  and  ])owei'H  att  the   liigh 
.iHirtK  tstak>bHb4Hi  at  the  prcHidencv  towns-, 
li^pulii-         'i*lin    Indian    ilieh  <  ourtH    Act   of    i8bi   closed   the  series 
I'-^fM  <*f  «-oriHtitiitioiml  r^tatutivs  i-oiiHtM|iient  ^n  the  transfer  of  the 

^ov<*riiMH*nt  nt  India  to  tlio  CiMnvii.  Such  Acts  of  Parhament 
;iN  liAvr  snicp  tlirn  h(»f*ii  ])asMMi  for  India  have  done  little  more 
tliHH  anirncL  with  rotorence  to  minor  ])oints,  the  Acts  of  185^$ 
.infl  iShi. 

The  Indian  Hiirlil\>urt:-4Act.iv5t>5  •.  empowered  the iTOvemor- 
( !efieral  in  ('onnoil  to  pass  orders  altorintf  the  limits  of  the 
lurindirtiiMi  •>(  th<>  ^ 'wral  rhartereii  hi^h  courts  iind  enabling 
I  hem  In  rv*'nMf*«»  iIump  inrindiction  over  native  (*liristian 
•^ubir.-iM  ..f  Ht»r  Maiesty  'vsident  in  Native  St atet*. 

\n<»tht'v  \»i  .»f  ! hi*  ;Munf  year,  tlu*  *ti»vernment  of  India 
\,t,  :K*..-  =  .•vtf'nd«Ml  ihr  linri-^lative  [)ower^^  •»!  the  icuvc'rnor- 
:^'!jfr;»r-.  .  .Hirn-il  lo  .ill  BritiHii  sulijeits  in  Native  States. 
whether  >ierv:nit<  of  iju*  down  or  not  and  enabled  the 
«:MV.-rnnr.(;<»neral  m  «'ounril  10  detine  .aid  alter,  by  proclama- 
TM>ii     T^i«   t  turrit  or  Ih  I    limits  of   thf   various   presidencien  and 

T"."  K.»\  tTMinon*  of  hulia  A»'t,  iStio  .  vested  in  the  Secretary 
..f  >»it.'  i*M»  rliflit  .>f  tUhni;  .iil  \';M'aneies  in  riie  Council  of 
|..»..     I  ,f^   .^hrift^tv)   the   t**nnre  of  members  of  the  council 

>  I,  ). '  *».,<   i>.>jr-«r   I   iit^h    -i^irt   w«i#.  •fstAoiiJ^heti  *t  AllAhAbad 

t    ■  •  V    •  **'^'<*.  ^        t 

;■  f    •  '  \'    ■  *  .Nee  I>i«es»i,  ♦.  tj- 

*   ?-•  A  ?5  Vk-t.  c,  or* 
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from  a  tenure  during  good  behaviour  to  a  term  of  ten  years. 
It  abo  transferred  to  the  Crown  from  the  Secretary  of  State 
in  Council  the  right  of  filling  vacancies  in  the  offices  of  the 
members  of  the  councils  in  India. 

The  Indian  Councils  Act,  1869  \  still  further  extended 
the  legislative  powers  of  the  govemor-generaFs  council  by 
enabling  it  to  make  laws  for  all  native  Indian  subjects  of  Her 
Majesty  in  any  part  of  the  world,  whether  in  India  or  not. 

A  very  important  modification  in  the  machinery  for  Indian 
legislature  was  made  by  the  Government  of  India  Act,  1870  ^'. 
It  has  been  seen  that  for  a  long  time  the  governor-general 
believed  himself  to  have  the  power  of  legislating  by  executive 
order  for  the  non-regulation  provinces.  The  Indian  Councils 
Act  of  1861,  whilst  validating  rules  made  under  this  power  in 
the  past,  took  away  the  power  for  the  future.  The  Act  of 
1870  practically  restored  this  power  by  enabling  the  governor- 
general  to  legislate  in  a  summary  manner  for  the  less 
advanced  parts  of  India  ^.  The  machinery  provided  is  as 
follows.  The  Secretary  of  State  in  Council,  by  resolution, 
declares  the  provisions  of  section  i  of  the  Act  of  1870  ap- 
plicable to  some  particular  part  of  a  British  Indian  province. 
Thereupon  the  Governor  in  Council,  lieutenant-governor,  or 
chief  commissioner  of  the  province,  may  at  any  time  propose 
to  the  (iovernor-Cieneral  in  Council  drafts  of  regulations  for 
the  peace  and  good  government  of  that  part,  and  these  drafts, 
when  approved  and  assented  to  by  the  Governor-General  in 
Council,  and  duly  gazetted,  have  the  same  force  of  law  as 
if  they  liad  been  formally  passed  at  sittings  of  the  Legislative 
Council.  This  machinery  has  been  extensively  'applied  to 
the  less  advanced  districts  of  the  diflFerent  Indian  provinces, 
and  numerous  regulations  have  been,  and  are  constantly 
being,  made  under  it. 

'  3-  A  33  Vict.  c.  98.     See  Digest,  ».  63. 

'  33  *  34  Vict.  c.  3.     Digest,  8.  68. 

'  This  restoration  of  a  power  of  summary  legislation  was  strongly 
advocated  by  Sir  H.  S.  Siaine.  See  Minutes  by  Sir  H.  S.  Maine, 
pp.  153.  156. 
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The  same  Act  of  1870  contained  two  other  provisionB  of 
considerable  importance.     One  of  them  (s.  5)  repeated  and 
Btrengtliened  the  power  of  the  governor-general  to  overrule 
Ills  council '.    The  other  (s.  b),  after  reciting  the  expediency 
of  giving  additional  facihties  for  the  employment  of  natives  of 
India   '  of  proved   merit  and  abihty '    in  the  civil  service 
<.>f  Her  Majesty  in  India,  enabled  any  native  of  India  to 
Ijc  appointed  to  any  '  office,  place,  or  employment '  in  that 
service,  notwithstandmg  that  he  liad  not  been  admitted  to 
tliat  service  in  the  manner  directed  by  the  Act  of  1858,  i.  e. 
by  competition  in  England.    The  conditions  of  such  appoint- 
ments were  tq  be  regulated  by  rules  made  by  the  Govomor- 
General  ui  Comicil,  with  the  approval  of  the  Secretary  of 
State  in  Council  ^.    The  result  of  these  rules  was  the '  statutory 
civilian,'  who  has  now  been  merged  in  or  superseded  by  the 
'  Provincial  Service.' 

Two  small  Acts  were  passed  in  187 1,  the  TtiHiAn  Councils 
xVct,  1871  (34  &  35  Vict.  c.  34)  ^,  which  made  shght  extensions 
of  the  powers  of  local  legislatures,  and  the  Indian  Bishops  Act, 
1871  (34  &  35  Vict.  c.  62),  which  regulated  the  leave  of  absence 
of  Indian  bishops. 

An  Act  of  1873  (36  Vict.  c.  17)  formally  dissolved  the 
Kast  India  Company  as  from  January  i,  1874. 

The  Indian  Councils  Act,  1874  (37  &  ^S  Vict.  c.  91),  enabled 
rt  sixth  member  of  the  governor-general's  council  to  be  ap- 
pointed for  public  works  purposes. 

The  Council  of  India  Act,  187b  (39  &  40  Vict.  c.  7),  enabled 
the  Secretary  of  State,  for  special  reasons,  to  appoint  any 
person  having  professional  or  other  peculiar  qualifications 
to  be  a  member  of  the  Council  of  India,  with  the  old  tenure, 
*  during  good  behaviour,'  which  had  been  abolished  in  1869*. 

-  .See  Digest,  s.  44.  It  will  be  remembered  thAt  Lord  Lytton  acted  under 
thl«  f»owf»r  wben  he  exempted  imported  cotton  goods  from  duty  in  1879. 

-  See  ibid.  94. 

'  Thi^  Act  WM  paci8e<i  in  consequence  of  the  decision  of  the  Bombay  High 
(^Mlrt  in  R.  v.  /f^ay.  7  Bom.  Cr.  6,     See  note  on  s.  79  of  Digest. 

•  I'hi*  |K.iw«'r  was  exef(i«»e<l  in  the  ca«e  of  Sir  H.  S.  Maine,  and  was  pro- 
»tfiJ»ly  icmferred  with  special  reference  to  him. 
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In  the  same  year  was  pastted  the  Royal  Titles  Act,  1876 
(39  &  40  Vict.  c.  10),  which  authorized  the  Queen  to  asBume 
the  title  of  Empress  of  India. 

The  Indian  Salaries  and  Allowances  Act,  1880  (43  &  44 
Vict.  c.  3),  enabled  the  Secretary  of  State  to  regulate  by  order 
certain  salaries  and  allowances  wliich  had  been  previously  fixed 
by  statute^. 

The  Indian  Marino  Service  Act,  1884  (47  &  48  Vict.  c.  38), 
enabled  the  Governor-General  in  Council  to  legislate  for  main- 
taining discipline  in  a  small  marine  establishment,  called  Her 
Blajesty's  Indian  Marine  Service,  the  members  of  which  were 
neither  under  the  Naval  Discipline  Act  nor  under  the  Merchant 
Shipping  Acts  '^. 

The  Council  of  India  Reduction  Act,  1889  (52  &  53  Vict. 
^'  (>5)i  authorized  the  Secretary  of  State  to  abstain  from  filling 
vacancies  in  the  Council  of  India  until  the  number  should 
be  reduced  to  ten. 

The  Indian  Councils  Act,  1892  (55  &  56  Vict.  c.  14), 
authorized  an  increase  in  the  number  of  the  members  of  the 
Indian  l^islative  councils,  and  empowered  the  Govemor- 
Greneral  in  Council,  with  the  approval  of  the  Secretary  of 
State  in  Council,  to  make  rules  regulating  the  conditions 
under  which  these  members  are  to  be  nominated^.  At 
the  same  time  the  Act  relaxed  the  restrictions  imposed 
by  the  Act  of  1861  on  the  proceedings  of  the  legisla- 
tive councils  by  enabling  rules  to  be  made  authorizing 
the  discussion  of  the  annual  financial  statement,  and  the 
asking  of  questions,  under  prescribed  conditions  and  re- 
strictions. 

The  Act  also  cleared  up  a  doubt  as  to  the  meaning  of  an 
enactment  in  the  Indian  Councils  Act  of  1861,  modified  some 
of  the  provisions  of  that  Act  about  the  office  of  '  additional 
members '  of  legislative  councils,  and  enabled  local  legislatures, 
with  the  previous  sanction  of  the  governor-general,  to  repeal 

*  See  Digest,  88.  80,  113.  *  See  ibid.  63. 

'  See  ibid.  60,  71,  73. 
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OF  EXISTIXO    UiW 


Tkx  ftdbunirtntion  of  BiiliES^  India  riM(t$  upon  Rivjtti»h 
Aete  of  Fiydiftiiient.  largielr  sapplenient^  by  Indum  Acl»  «md 


At   the  iMttd  of  the  iMlministn^lion  m  Ki^Uiid  b  lh<^  H^mi^^ 
Secretanr  of  State,  who  exefcises,  on  bc^udf  of  tht^  l>own»  n^^t 
tiie  poven  formerly  exercised  by  the  Board  of  CoiUrol  wui  ^^tlhJ 
Court  of  Directors,  and  who,  as  a  member  of  tlie  l\^binet» 
18  responsible  to,  and  repreeents  the  supreme  authority  ot» 
Parliament '. 

He  is  assisted  by  a  council,  the  Council  of  India»  origituUlv  (Vunt^il 
fifteen  in  number,  but  now,  under  an  Act  of  1889,  being  ^  "*  *** 
gradually  reduced  to  ten.  The  members  of  Uie  council  are 
appointed  by  the  Secretary  of  State,  and  ht>ld  office  for  a 
term  of  ten  years,  with  a  power  of  reappointment  under 
special  circumstances  for  a  further  term  of  five  yiMvni.  Tliort^ 
is  also  a  special  power  to  appoint  any  person  *  having  pn)« 
fessional  or  other  peculiar  qualifications  *  to  be  a  nunnbor  of 
the  council  during  good  behaviour.  At  least  nine  memberN 
of  the  council  must  be  persons  who  have  served  or  resided 
in  British  India  for  not  less  than  ten  years,  and  wlio  have 
left  British  India  not  more  than  ten  years  before  their 
appointment.  A  member  of  the  council  cannot  sit  in 
Parliament  ^. 

The  duties  of  the  Council  of  India  are  to  conduct,  under 
the  direction  of  the  Secretary  of  State,  the  businesM  transaoUHl 
in  the  United  Kingdom  in  relation  to  the  government  of 

*  The  best  authoritiefi  for  the  eziiiUng  nyiitefn  of  mtiminiuirmiUm  mrt* 
.Sir  John  Strachey*s  India  (3rd  ed.,  1903),  Hir  W.  Hunt4*r*M  Indian  Kmjnn, 
Chem/ey's  Indian  Polity  (3rd  ed.,  1 894),  and  the  Utetii  of  thi?  iM'i^iniiil 
ReporU  on  the  Moral  and  Mat^al  Progrnw  of  India  (f9f>4). 

'  Digest,  %,  2.  ^  Ibiii.  2,  3. 
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Indin.  and  the  porrpspondenee  with  India.  The  Secretary  of 
State  is  president  of  the  council,  and  has  power  to  appoint 
a  vice-president  ^. 

Every  order  proposed  to  be  made  by  the  Secretaiy  of  State  i 
must,  before  it  is  issued,  be  either  submitted  to  a  meeting  of 
the  council  or  deposited  in  the  council  room  for  seven  daya 
before  a  meeting  of  the  council.  But  this  requirement  does 
not  apply  to  orders  which,  under  the  old  system,  might  have 
been  sent  through  the  secret  committee  ^. 

In  certain  matters,  including  the  expenditure  of  the  revenues 
of  India,  orders  of  the  Secretary  of  State  are  required  by  law 
to  obtain  the  concurrence  of  a  majority  of  votes  at  a  meeting 
of  Ilia  council,  but  in  all  other  matters  the  Secretary  of 
State  can  overrule  his  council.  Whenever  there  has  been 
a  difference  of  opinion  in  council  any  member  has  a  right  to 
have  his  opinion,  and  the  reasons  for  it,  recorded ', 

The  coTincil  is  thus,  in  the  main,  a  consultative  body, 
without  any  power  of  initiation,  and  with  a  limited  power 
of  veto.  Even  on  questions  of  expenditure,  where  they  arise 
out  of  previous  decisions  of  tlie  Cabinet,  as  would  usually 
be  the  case  in  matters  relating  to  peace  or  war,  or  foreign 
relations,  it  would  be  very  difficult  for  the  Council  to  withhold 
their  concurrence  from  the  Secretary  of  State  when  he  acts 
aa  representative  and  mouthpiece  of  the  Cabinet. 

For  the  better  transaction  of  business  the  council  is  divided 
into  committees  *. 

The  establishment  of  the  Secretary  of  State,  that  is  to  say 
the  permanent  staff  constituting  what  is  popularly  known 
as  the  India  Office,  was  fixed  by  an  Order  of  the  Queen  in 
Council  made  under  the  Act  of  1858".  It  is  divided  into 
departments,  each  under  a  separat«  permanent  secretary,  and 
the  committees  of  the  council  are  so  formed  as  to  correspond 
to  these  departments. 

All  the  revenues  of  India  are  required  by  law  to  bo  received 
'  EMifeat,  us.  5-10,  '  Ibiil,  12-14.  '  I'"'!-  'O. 
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name  of  the  King,  and  to  ho  appliKl  and 
disposed  of  exclusively  for  tlici  purpoaea  of  the  Governnient  of 
India  '.  The  espeuditure  of  these  revenues,  both  in  India  and 
elsewhere,  is  declared  to  he  subject  to  tlie  control  of  the 
Secretary  of  State  in  Council,  and  no  grant  or  appropriation 
of  any  part  of  the  revenues  is  to  be  made  without  the  con- 
currence of  a  msjoiity  of  the  votes  at  a  meeting  of  the  Council 
of  India  '.  Except  for  preventing  or  repelling  actual  invasion 
of  His  Majesty's  Indian  possessions,  or  under  other  sudden 
and  urgent  necessity,  the  revenues  of  India  are  not,  without 
the  consent  of  both  Uousea  of  Parliament,  to  be  applicable 
to  defraying  the  expenses  of  any  military  operation  carried 
on  beyond  the  external  frontiers  of  those  possessions  by  His 
Majesty's  forces  charged  upon  those  revenues  ''. 

The  accounts  of  the  Indian  revenues  and  expenditure  are  A 
loid  annually  before   Parliament,   and  the  accounts  of  the 
Secretary  of  State  in  Council  are  audited  by  an  auditor,  who 
is  appointed  by  the  King  by  warrant  countersigned  by  the 
Clianoellor  of  the  Exchequer*. 

For  the  purpose  of  legal  proceedings  and  contracts,  but 
not  for  the  purpose  of  holding  property,  the  Secretary  of 
State  in  Council  is  a  juristic  person  or  body  corporate  by 
that  name,  having  the  same  capacities  and  liabilities  as  the 
East  India  C^impany  '^.  He  has  also  statutory  powers  of 
contracting  through  certain  officers  in  India ''. 

At  the  bead  of  the  Government  iu  India  is  the  governor- 
general,  who  is  also  viceroy,  or  representative  of  the  King. 
He  is  appointed  by  the  King  by  warrant  under  his  sign 
manual,  and  usually  holds  office  for  a  term  of  five  years '. 

Ue  has  a  council,  which  at  present  consists  of  six  members, 
besides  the  commander-in-chief,  wlio  may  be,  and  in  practice 
always  is,  appoint«d  an  extraordinary  member^. 
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The  (fovernor  of  Maclrag  or  Bombay  is  also  an  extraordinary 
member  of  the  council  whenever  it  sits  within  his  province 
(which,  in  fact,  never  happens^). 

The  power  given  by  an  Act  of  1874  to  appoint  a  sixth 
ordinary  member  specifically  for  public  works  purposes  was 
made  general  by  an  Act  of  1904. 

Tlie  ordinary  members  of  the  govemor-geneial's  council 
are  appointed  by  the  Crown,  in  practice  for  a  term  of  five 
years.  Three  of  them  must  be  persons  who,  at  the  time  of 
their  appointment,  have  been  for  at  least  ten  years  in  the 
service  of  the  Crown  in  India,  and  one  must  be  a  barrister  of 
England  or  Ireland,  or  a  member  of  the  Faculty  of  Advocates 
of  Scotland,  of  not  less  than  five  years'  standing  2. 

If  there  is  a  difference  of  opinion  in  the  council,  in 
ordinary  circumstances  the  opinion  of  the  majority  prevails, 
but,  in  exceptional  circumstances,  the  governor-general  has 
power  to  overrule  his  council  ^. 

If  the  governor-general  visits  any  part  of  India  unaccom- 
panied by  hi8  council,  he  is  empowered  to  appoint  some 
ordinary  member  of  liis  council  to  be  president  of  the  council 
in  his  place,  and,  in  such  ciise,  there  is  further  power  to  make 
an  order  authorizing  the  governor-general  alone  to  exercise 
all  the  executive  powers  of  the  Governor-General  in  Council  *. 

The  otKeial  acts  of  the  central  Government  in  India  are 
expressed  to  run  in  the  name  of  the  Governor-General  in 
(•ouncil,  often  described  as  the  Government  of  India  ^.  The 
executive  work  of  the  Government  of  India  is  distributed 
among  departments  which  may  be  compared  to  the  depart- 
ments of  the  central  Government  in  England.  There  are 
at  present  nine  of  these  depaitments — Finance,  Foreign. 
Home,  Legislative.  Revenue  and  Agriculture,  Public  Works, 
Commerv*e  and  Industry-,  Army,  and  Military*  Supply.  At 
the  heail  of  each  of  them  is  one  of  the  secretaries  to  the 

'   l>iitvi«t.  *.  4K\        ■  UhkI   w.  •  Ibiil.  44.  ♦  Ibid.  4;,  47 

ljetn^ativ«^  sanction   Uv  thi«  lunM*  in  giT«»n   by  the  Iii«iiAa  Ifmcrml 
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Government  of  India,  who  corresponds  to  the  permanent 
secretary  in  England,  and  each  of  them,  except  the  Foreign 
Department,  is  assigned  to  the  special  care  of  one  of  the 
members  of  council.  The  Foreign  Department  is  under  the 
immediate  superintendence  of  the  viceroy,  who  may  be  thus 
called  his  own  Foreign  Minister,  although  members  of  the 
council  share  responsibility  for  such  matters  relating  to  the 
department  as  come  within  their  cognizance. 

Besides  these  nine  departments  of  the  Secretariat,  there 
are  special  departments,  outside  the  Secretariat  departments 
but  attached  to  some  one  of  them.  These  special  departments 
either  transact  branches  of  work  which  the  Government  of 
India  keeps  in  its  own  hands,  or  exercise  supervision  over 
branches  of  work  which  are  conducted  by  the  Local  Govern- 
ments. Thus  the  Directors-General  of  the  Post  Office  and 
of  the  Telegraph  department,  the  Surveyor-General,  and  the 
newly  constituted  Railway  Board,  are  at  the  head  of  depart- 
ments which  are  centrally  administered.  On  the  other  hand 
the  Inspectors-General  of  Forests  and  of  Agriculture,  and  the 
Directors-General  of  Education  and  of  the  Indian  Medical  Ser- 
vice, represent  departments  which  are  administered  by  the 
Local  Governments  but  supervised  by  the  Government  of  India. 

In  the  transaction  of  business,  minor  questions  are  settled 
departmentally.  Questions  involving  a  difference  of  opinion 
between  two  departments,  or  raising  any  grave  issue,  are 
brought  up  to  be  settled  in  council. 

The  council  usually  meets  once  a  week,  but  special  meetings 
may  be  summoned  at  any  time.  The  meetings  are  private, 
and  the  procedure  is  of  the  same  informal  kind  as  at  a  meeting 
of  the  English  Cabinet,  the  chief  difference  being  that  one  of 
the  secretaries  to  the  Government  usually  attends  during  the 
discussion  of  any  question  affecting  his  department,  and  takes 
a  note  of  the  order  passed  ^. 

^  For  a  dencription  of  tho  mode  of  tranKacting  businesH  in  council  before 
the  work  of  the  Government  waa  *  departmentalized,'  see  Lord  Minto  in 
India,  p.  26,  and  an  to  the  cfTect  uf  departmentalizing,  see  Strachoy^  p«  bo. 
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Every  dispatch  from  the  Secretary  of  Stat©  is  circulated 
among  all  the  members  of  the  council,  and  every  dispatch 
to  the  Secretary  of  State  is  signed  by  every  member  ol  the 
council  who  ia  present  at  headquarters,  as  well  ao  by  the 
viceroy,  unless  he  is  absent. 

If  any  member  of  the  council  dissents  from  any  diqtatch 
bigned  by  his  colleagues,  he  has  the  right  to  append  to  it 
a  minute  of  dissent. 

The  headquarters  of  the  Government  of  India  are  at 
Calcutta  during  the  cold  weather  season,  and  at  Simla  during 
the  rest  of  the  year  ^. 
[  For  purposes  of  administration  Britisli  India  is  now  divided 
into  thirteen  provinces,  each  with  its  own  local  government. 
These  provinces  are  the  old  presidencies-  of  Madras  (Fort 
St.  George)  and  Bombay ;  five  Lieutenant-Governorships, 
namely,  Bengal,  Eastern  Bengal  and  Assam  ^,  the  United 
Provinces  of  Agra  and  Oudli  *,  the  Punjab,  and  Burma '' ;  and 
sii  Chief  Commissionerehips,  namely,  the  Central  Provinceo, 
Ajuiere-Mei'wara,  Coorg,  British  Baluchistan '"',  the  North- 
Wcst  Frontier  Province '',  and  the  Andaman  Islttiids. 

Tlie  provinces  of  Madras  and  Bombay  are  eacli  under 
a  governor  and  council  appointed  by  the  Crown,  in  practice 
for  a  term  of  five  years,  the  governor  being  usually  an 
English  statesman,  and  the  council  consisting  of  two  members 
of  the  Indian  Civil  Service  of  twelve  years'  standing  ",  The 
governors  of  Madras  and  Bombay  retain  their  privilege  of 


*  An  Id  tlii>  advunUgcH  oiiil  disailvaiitagoK  uf  t^imla  att  a  Ecat  of  Govorn- 
meot,  Bee  Uinutee  by  Hit  H,  S.  tlaine,  No.  70. 

'  As  to  the  ambiguity  of  the  term  '  pcesideDuy,'  Hce  Chnmcy,  Indian 
Polity  (jrii  ed.),  pp.  79,  B8.     Slrachey,  p.  43. 

"  Constitutes!  in  1905  by  the  union  of  the  EaBlern  jiart  of  Beogal  with 
the  Chief  CoinmiBuJonerahip  o{  AKsam.     See  Ad  Vll  uf  1905. 

*  ConBtituted  id  1901  by  the  union  of  the  Lieutenant-Govomorabip  of  the 
North- Weetem  Provinces  with  the  Chief  CommiBsionerehip  of  Oudh. 

*  Placed  under  a  UcutonaDt-gorcmar  in  1B97. 

*  Mode  a  Chief  CoDiiuiBsionerBhij)  in  l3)i7. 

'  Carved  out  of  tho  Punjab,  and  placed  under  a  Chief  CouimigBioner 


in  1901. 
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communicating  directly  with  the  Secretary  of  State,  and 
have  the  same  power  as  the  governor-general  of  overruling 
their  councils  in  cases  of  emergency.  For  reasons  which 
are  mainly  historical,  the  control  of  the  Government  of  India 
over  the  Grovernments  of  Madras  and  Bombay  is  less  complete 
than  over  other  local  Governments. 

The  lieutenant-governors  have  no  executive  councils,  and 
are  appointed  by  the  governor-general,  with  the  approval 
of  the  King  ^  They  are  in  practice  appointed  from  the 
Indian  Civil  Service  ^,  and  hold  office  for  five  years. 

The  chief  commissioners  are  appointed  by  the  Governor- 
General  in  Council.  In  some  cases  this  office  is  combined  with 
another  post.  Thus  the  Resident  at  Mysore  is,  ez-offlcio,  Chief 
Commissioner  of  Coorg,  and  the  Govemor-Generars  Agent  for 
Rajputana  is,  ez-officio,  Chief  Commissioner  of  Ajmere-Merwara. 
So  also  the  Chief  Commissioners  of  British  Baluchistan  and 
of  the  North- West  Frontier  Province  are  Govemor-Generars 
Agents  for  dealing  with  the  neighbouring  tribes  outside 
British  India. 

Under  an  arrangement  made  in  1902  the  '  Assigned  Dis- 
tricts '  of  Berar  are  leased  in  perpetuity  to  the  British  Govern- 
ment, and  are  administered  by  the  Chief  Commissioner  of  the 
Central  Provinces. 

For  legislative  purposes  the  governor-general's  council  Indian 
is  expanded  into  a  legislative  council  by  the  addition  of  not  tion. 
less  than  ten  nor  more  than  sixteen  additional  members, 
of  whom  at  least  one-half  must  be  persons  not  in  the  civil 
or  military  service  of  the  Crown  in  India.  These  additional 
members  are  nominated  by  the  governor-general  under 
rules  approved  by  the  Secretary  of  State  ^.  Under  the  rules 
framed  in  pursuance  of  the  Act  of  1892  *  there  are  sixteen 
additional  members,  of  whom  six  are  officials  appointed  by 
the  Governor-General  in  Council,  and  ten  are  non-official. 

*  Dige8t,8.  $$. 

*  There  may  have  boen  exceptions,  e.  g.  Sir  H.  Durand. 

^  Digest,  «.  60.  *  55  &  5<^  Vict.  c.  14. 
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But  this  power  is  subject  to  various  restrictions.  For 
instance,  it  does  not  extend  to  the  alteration  of  any  Act 
of  Parliament  passed  since  i860,  or  of  certain  specified 
portions  of  earlier  Acts  ^,  and  does  not  enable  the  legislature 
to  make  any  law  affecting  the  authority  of  Parliament  or 
any  part  of  the  unwritten  laws  or  constitution  of  the  United 
Kingdom  whereon  may  depend  the  allegiance  of  any  person 
to  the  Crown  or  the  sovereignty  or  dominion  of  the  Crown 
in  any  part  of  British  India  ^. 

Measures  affecting  the  public  debt  or  revenues  of  India, 
the  religion  or  religious  rites  or  usages  of  any  class  of  His 
Majesty's  subjects  in  India,  the  discipline  or  maintenance 
of  the  military  or  naval  forces,  or  the  relations  of  the  Govern- 
ment with  foreign  States,  cannot  be  introduced  by  any 
member  without  the  previous  sanction  of  the  governor- 
general^.  Every  Act  requires  the  govemor-generaPs  assent, 
unless  it  is  reserved  by  him  for  the  signification  of  His 
Majesty's  pleasure,  in  which  case  the  power  of  assenting  rests 
with  the  Crown.  The  assent  of  the  Crown  is  in  other  cases 
not  necessary  to  the  validity  of  an  Act,  but  any  Act  may 
be  disallowed  by  the  Crown  *. 

The  procedure  at  meetings  of  the  Legislative  Council  is 
regulated  by  rules  made  by  the  council  and  assented  to  by 
the  governor-general  *. 

Under  the  Act  of  1861,  the  powers  of  the  Legislative 
Council  were  strictly  confined  to  the  consideration  of  measures 
introduced  into  the  council  for  the  purpose  of  enactment  or 
the  alteration  of  rules  for  the  conduct  of  business*.  But 
under  the  Act  of  1892  rules  may  be  made  authorizing  at  meet- 
ings of  the  Council  discussion  of  the  annual  financial  statement 
and  the  asking  of  questions,  but  under  such  conditions  and 
restrictions,  as  to  subject  or  otherwise,  as  may  be  prescribed. 

Namely,  3  &  4  Will.  IV,  c.  85,  except  ss.  81-86 ;  16  &  17  Vict.  c.  95  ; 
17  &  18  Vict.  c.  77  ;  21  &  22  Vict.  c.  106 ;  22  &  23  Vict.  c.  41.  See  24  &  25 
Vict.  c.  67,  9.  22,  M  amended  by  32  &  33  Vict.  c.  98,  8.  2. 

=•  Digert*  «.  63.  »  Ibid.  64  .«  Ibid.  65,  66. 

*  Ibid.  67,  *  See  above,  p.  100, 
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governor  and  his  council,  reinforced,  for  the  purpose  of 
legislation,  by  additional  members.  These  additional  members 
must  be  not  less  than  eight  and  not  more  than  twenty  in 
number,  and  must  include  the  advocate-general  of  the  pro- 
vince, and  at  least  one-half  of  them  must  be  persons  not 
in  the  civil  or  military  service  of  the  Crown.  They  are 
nominated  by  the  governor  in  accordance  with  rules  framed 
by  the  Governor-General  in  Council  and  approved  by  the 
Secretary  of  State.  Under  the  existing  rules,  their  number, 
both  at  Madras  and  at  Bombay,  is  fixed  at  twenty,  of  whom 
not  more  than  nine  may  be  officials.  The  system  of  nomina- 
tion adopted  is  intended  to  give  a  representative  character 
to  the  members.  For  instance,  at  Bombay  eight  non-official 
members  are  nominated  on  the  recommendation  of  various 
bodies  and  associations,  including  one  recommended  by  the 
Corporation  of  theCity,  one  by  the  University,  and  six  by  groups 
of  municipal  corporations,  groups  of  district  local  boards, 
classes  of  large  landholders,  and  associations  of  merchants, 
manufacturers,  or  tradesmen.  The  remaining  non-official 
members  are  nominated  by  the  governor  '  in  such  manner  as 
shall  in  his  opinion  secure  a  fair  representation  of  the  different 
classes  of  the  community.' 

In  the  provinces  which  have  legislative,  but  not  executive, 
councils,  the  legislature  consists  of  the  lieutenant-governor 
and  of  persons  nominated  by  him  under  similar  rules  and 
on  the  same  general  principles  as  those  which  apply  to  the 
local  legislatures  of  Madras  and  Bombay.  The  number  of 
the  nominated  members  of  the  legislative  council  is  twenty 
in  Bengal,  fifteen  in  the  United  Provinces,  nine  in  the  Punjab 
and  Burma  respectively,  and  fifteen  in  Eastern  Bengal  and 
Assam.  One-third  of  them  must  be  persons  not  in  the  civil 
or  military  service  of  the  Crown  ^.  Of  the  fifteen  councillors 
for  Eastern  Bengal  and  Assam  not  more  than  seven  may  be 

officiate  ^. 

The  powers  of  the  local  legislatures  are  more  limited  than 

^  Digest,  fl.  7$.  *  See  notification  of  Oct.  16,  1905. 
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the  subjects  of  dificussion  at  that  council  also  apply  to  meetings 
of  the  local  legislatures  ^. 

No  precise  line  of  demarcation  is  drawn  between  the 
subjects  which  are  reserved  to  the  control  of  the  local  legis- 
latures respectively  >.  In  practice,  however,  the  governor- 
general's  council  confines  itself  to  legislation  which  is  either 
for  provinces  having  no  local  legislatures  of  their  own,  or 
on  matters  which  are  beyond  the  competency  of  the  local 
legislatures,  or  on  branches  of  the  law  which  require  to  be 
dealt  with  on  uniform  principles  throughout  British  India. 
Under  this  last  head  fall  the  so-called  Indian  codes,  including 
the  Penal  Code,  the  Codes  of  Civil  and  Criminal  Procedure, 
the  Succession  Act,  the  Evidence  Act,  the  Contract  Act,  the 
Specific  Relief  Act,  the  N^otiable  Instruments  Act,  the 
Transfer  of  Property  Act,  the  Trusts  Act,  and  the  Easements 
Act. 

Tlie  law  administered  by  the  courts  of  British  India  consists,  Indian 
so  far  as  it  is  enacted  law,  of —  ^' 

(i)  Such  Acts  of  Parliament  as  extend,  expressly  or  by 
implication,  to  British  India  ^. 

(2)  The  regulations  made  by  the  Governments  of  Madras, 
Bengal,  and  Bombay  before  the  coming  into  operation 
of  the  Government  of  India  Act,  1833  (3  &  4  Will.  IV, 

c.  85)  *. 

*  Digest^  «.  77- 

'  As  to  the  relations  between  the  gOTemor^generarfi  council  and  local 
legislatorea,  see  Minutes  by  Sir  H.  S.  Maine,  No.  69. 

'  See  the  Statutes  relating  to  India,  published  by  the  Indian  Legislative 
Department  in  1899. 

*  The  Bengal  Regulations  passed  before  1793  were  in  that  year  collected 
and  passed  by  Lord  Oomwallis  in  the  shape  of  a  revised  code.  675  Regulations 
were  passed  between  1793  and  1834,  both  inclusive,  but  of  these  only  eighty- 
nine  are  now  wholly  or  partly  in  force.  Such  of  them  as  are  still  in  force 
are  to  be  found  in  the  volumes  of  the  Bengal  Code  published  by  the  Indian 
Legislative  Department. 

Of  the  251  Madras  Regulations,  twenty-eight  are  still  wholly  or  partly 
in  force,  and  are  to  be  found  in  the  Madras  Code. 

The  Bombay  Regulations  were  revised  and  consolidated  by  Mountstuart 
Elphinstone  in  1827.  Twenty  Bombay  Regulations  are  still  wholly  or 
partly  in  force,  and  are  to  be  found  in  the  Bombay  Code. 
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(3)  The  Act*  paaned  by  the  Qovemor-CSeneral  in  Council 

under  the  Government  of  India  Act,  1833,  and  Bubse- 
quent  statutes '. 

(4)  The  Acts  passed  by  the  local  legislatures  of  Madras, 

Bombay,  Bengal,  the  North- Wefitern  Provinces  and 
Oudh  (now  the  United  Piovinces  of  Agra  and  Oudh), 
the  Punjab,  Burma  and  Eastern  Bengal  nnd  Assam, 
since  their  constitution  under  the  Indian  Councils  Act, 
1861  (24  &  23  Vict.  c.  (17)  2. 

(5)  The  Regulations  made  by  the  governor-general  under 

the  Government  of  India  Act,  1870  (33  Vict.  c.  3)-''. 

(6)  The  Ordinances,  if  any,  made  by  the  governor-general 

undei  s.  23  of  the  Indian  Councils  Act,  1861  (24  &  25 
Vict.  c.  67),  and  for  the  time  being  in  force*. 
To  these  may  be  added — 

(7)  Orders  in  Council  mads  by  the  King  in  Council  and 

applying  to  India  ^. 

(8)  Statutory  rules  made  under  the  authority  of  English 

Acts", 

(9)  Rules,   orders,  regulations,   by-laws,   and   notifications 
made  under  the  authority  of  Indian  Acta ', 

'  Revised  editiona  of  these  Acta,  omitliiig  repealed  matter,  have  bera 
piiblitihed  by  the  Indian  Legutlative  Department.  Siicli  oE  them  an  relate 
only  lo  particiilftr  provinpcn  are  to  be  found  in  the  '  Coeles  '  for  Ihette  pro- 
vineen  pubtiahed  by  the  Logjalative  Department. 

'  Thexe  Acte  are  to  be  found  In  the  volumes  of  '  Codta  '  mentioned  aboTie. 

'  A  Chronological  Table  of  and  Index  to  these  live  elaaiieB  of  enaetmenta 
have  keen  compiled  by  the  Indian  Lrgislative  Departments. 

*  See  Digest,  s.  69. 

'  See  e.g.  the  Order  in  Council  conflrming  the  Extraditioo  (India) 
Act,  1895  (IX  of  189s),  Statutory  Bidet  and  Orders  Sevuied,  v.  297;  the 
Zaniibar  Order  in  Council  of  1897,  whieh  gives  an  appeal  from  the  British 
Court  in  Zanzibar  to  the  Bombay  High  Court.  Slalvtory  Aufti  and  Ordrr/i 
Sfviiad,  V.  S7  :  and  the  Indian  (Foreign  Jurisdiction)  Order  in  Couneil. 
1902,  printed  below,  p.  388. 

°  e.  g.  the  rulea  made  under  a.  8  of  the  Indian  Couarila  Act,  1891  (Digest, 
9.  4]),  and  under  ss.  t  &  2  of  the  Indian  Councils  Act,  1892  (Digest,  so.  60, 
64). 

'  Liets  of  auch  of  these  as  have  been  made  under  getieral  Acts  have  been 
published  by  the  Legislative  Department.  There  are  also  some  liitn  and 
collections  of  rules  made  under  local  .Acta. 
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(10)  RuleB,  laws,  and  regulations  made  by  the  governor- 
general  or  the  Governor-General  in  Council  for  non- 
regulation  provinces  before  1861,  and  confirmed  by 
B.  25  of  the  Indian  Councils  Act,  1861  ^. 

These  enactments  are  supplemented  by  such  portions  of  the 
Hindu,  Mahomedan,  and  other  native  laws  and  customs  as 
are  still  in  force,  and  by  such  rules  or  principles  of  European, 
mainly  English,  law  as  have  been  applied  to  the  country, 
either  under  the  direction  to  act  in  accordance  with  justice, 
equity,  and  good  conscience,  or  in  other  ways,  and  as  have  not 
been  superseded  by  Indian  codification. 

Native  law  lias  been  wholly  superseded,  as  to  criminal  law 
and  procedure  and  as  to  civil  procedure,  by  the  Indian  Penal 
Code,  the  Indian  Codes  of  Criminal  and  Civil  Procedure,  the 
Evidence  Act,  and  other  enactments,  and  has  been  largely 
superseded  as  to  other  matters  by  Anglo-Indian  legislation, 
but  still  r^ulates,  as  personal  law,  most  matters  relating  to 
family  law  and  to  the  law  of  succession  and  inheritance  among 
Hindus,  Mahomedans,  and  other  natives  of  the  country  ^. 

The  East  India  Company  Act,  1793  (33  Geo.  Ill,  c.  52),  The  civil 
reserved  to  members  of  the  covenanted  civil  service  ^  the  India, 
principal  civil  offices  in  India  under  the  rank  of  member  of 
council.     Appointments  to  this  service  were  made  in  England 
bv  the  Court  of  Directors. 

The  Grovernment  of  India  Act,  1853  (16  &  17  Vict.  c.  95), 
threw  these  appointments  open  to  competition  among  natural- 
born  subjects  of  Her  Majesty,  and  this  system  was  maintained 
by  the  Act  of  1858,  which  transferred  the  government  of 
India  to  the  Crown  *.    The  first  regulations  for  the  competi- 

'  See  above,  p.  102.  Probably  most,  if  not  all,  of  this  body  of  lawH  has 
expired  or  been  superseded. 

-  See  below.  Chapter  iv. 

^  80  called  from  the  covenants  into  which  the  superior  servants  of  the 
East  India  Company  were  required  to  enter,  and  by  which  they  were  bound 
not  to  trade,  not  to  receive  presents,  to  subscribe  for  pensions,  and  so 
forth.  Members  of  the  civil  service  of  India  are  still  required  to  enter  into 
similar  covenants  before  receiving  their  appoint rnentn. 

*  See  Digest,  a.  92. ; 
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rive  exAniinacionft  ui^tp  rrainftd  hv  I  jjprf  Moflaoiavs  {'onmiittpft 
ia  1854,  ;ind  iiavp  -tnoe  been  inodiiiBd.  from,  time^  to  time^ 
Under  the  t'xiBcma  "niBS  ~he  •imitzi  i>t  iiae-foccaadiiiiitMhani 
from  rw^ntT-'»nn  '^o  •  veQt;ri'»^hree.  Snoccfls^  <^anrfidatBS 
remain  ou  probntMn  or  -110  .Tsr.  ind  'hoa  liaTP- to  [wm  an 
t^x&iuumtion  n  .-ubieew  sT)ociaihr  'ooneeted  witb:  thetr  fnttiTEi 
tluties.  H  rhev  ;mad.  idey  :'«m)ivp  *  kiBir  Li^pointtOMXtB-  from. 
the  SN?retarr  »t  St  Ate.  FVoboiiioiiors  .jxr-  '^nconrai^  by  ;* 
special  ;viIowRxico  ^t  i.ico  o  :>aa8  hoir  iiroboiioiiary  year  jx; 
.1  ITnivnpTSity  ««» ••  '.►tlecB-:i«5irovFd  :»y  ^he  vSttcretjary  »j(f  StatB. 

Tlie  IiidJan  « -ivii  Sprnce^  Ate.  :^6l  24  v.^  ^s  VTct.  o.  54;. 
whibt  nuidjutiruc  ifraaa  rretoiLix  i^TpoimmentB  vrhioii  Iijk£ 
IwH^n  Iliads  n  lit^  loat.  ^-xixrresiT  ceervvd  ;n  xb»  fntHTB  to 
inernkMHTF  »t  lie-  ovf^uaitwi  -errrcc'  til  '^he'  moTB  impintmij 
I'ivil  po*tR  indfT  lie-  luik  •!  nefnliec  it  xiuneil  in  th^  regninp- 
tion  prori nc<=t».  riie  >ehe€tui<»  u  :Tee«TT>d  iioata^  \i^oh  in- 
still  n  foro^.  4 iiit>s  lot  .k^Tph'To  ;ion<(T«ipiianon  prnvinum*  Jiu'.ii 
iii»  the  l^injikb,  Ondlu  rh»»^'t«itmi  Pm^inofft. .uid J3urma*  wher^ 
the  n^li#»r  mvI  ;inAtK  nav  w.  uid  11  rnmcricfr  dteai  arfi.  tilliMi 
Uy  miiitur'.'  itficf^rR  wionuim^  •^o  *iie  Hiuiuii  AiTny.  iuid.(ith6r».. 

An  Ai't  U"  :*A-f\  v;  V'lrr.  .».  j,  ittc^r  rwatinu  tiiut  '  it  '\» 
t^?cpMi«nt  imv  uhiitinnai  fainlines  ^htniitt  'ih  ^nv^n  ftir  che 
rtmplnynipnt  \i  iHfjv*«  tt  Endiu.  it  nirivflii  menfc  ;iml  lihility, 
in  rhtt  mvI  -i^^t^.'-cr  ^f  ffi^r  !Vtiii(isrv  Ji  Ihdiu^'  liutdiiirised.  the 
J^ppAi?\ltmpnr  .^f  iny  nariv**  tit  Endia  m  .my  .)ifiije.  piiuf^.  or 
«^m\>l<\y7Ui»nt.  in  i-he  'ivil  -nnn^um  in  Endiu.  wirJiuiic  rf^Ssremstt  txo 
wy  ^Mt'itAry  '**»«r.rii'r.ir,n.  '^ur  -laiiiwit;  no  ndi*»  tK3  be  macie  by 
t-h«»  ^rT^vt^rniM'-'i^ni*?*,*.!   in  <'tmniMl   w^xh  rJie  -Kun^Tumi  «>f  the 

f/«t.f|<%  -.xr^**  d*'»ni».  'iTidw  nhirt  At'r.  iintnl  nJes  ft^r  regalating 
^PTX^Kftmi^rir^  '-jnd^r  it  w<^r^  marfii^  darmg  Lord  Lyttoa's 
fir^VArf.r,%^r.t  in  r^70-  Th^  ;ntftriti<in  w2a  thjbt  ab^xit  a  iiixth 
ri4  fv,^  ^ff^fn  fps^r-v^fl  hy  1a w  t.o  th*  covetiAated  civil  service 
*^»/r»l/|  }^  fWiPf]  \fy  r\?k\\^^  rA  Indi^i  appoint^ed  onder  the^e 
fn)f<i      vi.r»/|  f/yr  th**  \mrpfAri  fA  giving  gi^oal  fffect  to  this 
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scheme,  the  numbei  of  appointments  made  in  England  was  in 
1880  redooed  by  one-sixth.  The  persons  appointed  under  the 
rules  were  often  described  as  '  statutcnry  civilians,'  and  about 
sixty  natives  of  India  had  been  so  appointed  when  the  system 
was  changed  in  1889.  The  rules  did  not  work  satisfactorily, 
and  in  1886  a  commission,  under  the  presidency  of  Sir  Charles 
Aitchison,  was  appointed  by  the  Government  of  India  with 
instructions  *  to  devise  a  scheme  which  might  reasonably  be 
hoped  to  possess  the  necessary  elements  of  finality,  and  to 
do  full  justice  to  the  claims  of  natives  of  India  to  higher 
employment  in  the  public  service.' 

Under  the  scheme  established  in  pursuance  of  the  recom- 
mendations of  Sir  Charles  Aitchison's  commission  a  provincial 
civil  service  has  been  formed  by  the  amalgamation  of  the 
higher  appointments  in  what  was  previously  kno¥ni  as  the 
uncovenanted  civil  service  with  a  certain  number  of  appoint- 
ments previously  held  by  the  covenanted  civil  service.  The 
lower  grade  appointments  of  what  had  been  the  uncovenanted 
civil  service  are  now  styled  the  *  subordinate  service.'  There 
are  thus  three  classes  of  the  general  civil  service,  (i)  the  Civil 
Service  of  India,  (2)  the  Provincial  Service,  and  (3)  the  Sub- 
ordinate Service.  The  Civil  Service  of  India  is  recruited  by 
open  competition  in  England.  The  other  two  services  are 
recruited  provinoially  and  consist  almost  entirely  of  natives 
of  the  province.  The  provincial  service  is  fed  mainly  by 
direct  recruitment,  but,  in  exceptional  cases,  by  promotion 
from  the  subordinate  service.  In  the  executive  branch  the 
lowest  grade  in  the  provincial  service  is  the  deputy  collector, 
the  highest  in  the  subordinate  service  is  the  tahsildar.  Judi- 
cial officers  of  all  grades  belong  to  the  provincial  service  ^ 

Besides  this  general  service,  there  are  special  services  such 
as  the  education  department,  the  public  works  department, 
the  forest  department,  and  the  police  department.  Appoint- 
ments to  the  highest  posts  in  these  departments  are  as  a  rule 

*  As  to  the  pm)X)rtion  of  Englishmon  in  the  Indian  Civil  Service,  see 
btrachoy,  India,  p.  8^. 
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made  in  England.    The  other  poste  are  recruited  provinciaUy, 

and  are,  like  poets  in  the  general  service,  graded  as  belongiiig 

either  to  a  provincial  service,  or  to  a  subordinate  service  ^ 

The  It  is  only  with  reference  to  the  four  chartered  high  courts 

^li  that  the  judicial  system  of  India  is  r^ulated  by  English 

court*.       statute.    Under  the  Regulating  Act  of  1773  (13  Geo.  Ill, 

c.  63),  a  supreme  court  was  established  by  charter  for  Calcutta, 

and  similar  courts  were  established  for  Madras  in  1800  (39  ft 

40  Geo.  Ill,  c.  79),  and  for  Bombay  in  1823  (4  Geo.  IV,  c.  71). 

The  Act  of  1781  (21  Geo.  Ill,  c.  70)  recognized  an  appellate 

jurisdiction  over  the  country  courts  established  by  tiie  Com- 

pany  in  the  Presidency  of  Bengal  ^. 

The  Indian  High  Courts  Act,  1861  (24  &  25  Vict.  c.  104), 
amalgamated  the  supreme  and  sadr  courts  at  the  three 
presidency  towns  (that  is  to  say,  the  courts  exeicising  the 
jurisdiction  of  the  CVown  and  the  appellate  and  supervisional 
jurisdiction  of  the  Company  at  those  towns),  by  authorising 
the  establishment  of  chartered  high  courts  inheriting  the 
jurisdiction  of  both  these  courts.  The  charters  now  regulating 
these  high  courts  were  granted  in  December,  1865.  The  same 
Act  authorized  the  establishment  of  a  new  high  court,  and 
accordingly  a  charter  estabUshing  the  High  Court  at  Allahabad 
was  granted  in  1866. 

Each  of  the  four  chartered  high  courts  consists  oi  a  chief 
justice,  and  of  as  many  judges,  not  exceeding  fifteen,  as  His 
Majesty  may  think  fit  to  appoint^. 

A  judge  of  a  chartered  high  court  must  be  either — 

(a)  a  barrister  of  England  or  Ireland,  or  a  memb^  of  the 

Faculty  of  Advocates  in  Scotland,  of  not  less  than 
five  years'  standing  ;   or 

(b)  a  member  of  the  civil  service  of  India  of  not  less  than 

ten  years'  standing,  and  having  for  at  least  three 
yeais  served  as,  or  exercised  the  powers  of,  a  district 
judge ;   or 

'  Set*  £iwt  India  (Progreiks  and  Condition)  Decennial  Ke|iort,  1904,  pp.  58-60. 
'  .See  above,  \h  57.  =»  Digest^  a.  96. 
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(c)  a  perBOD  having  held  judicial  office  not  inferior  to  tliai 

of  a  Bubordinate  judge,  or  judge  of  a  Boiall  cauBe 
court,  for  not  less  than  five  years ;   or 

(d)  a  person  having  been  a  pleader  of  a  high  court  for  not 

less  than  ten  years  ^. 

But  not  less  than  one- third  of  the  judges,  including  the 
chief  justice,  must  be  bairisters  or  advocates,  and  not  less 
than  one-third  must  be  members  of  the  civil  service  of 
India  ^ 

Every  judge  of  a  chartered  high  court  holds  office  during 
His  Majesty's  pleasure  ^,  and  his  salary,  furlough,  and  pension 
are  regulated  by  order  of  the  Secretary'  of  State  in  Council  ^. 
Temporary  vacancies  may  be  filled  by  the  Governor-General 
in  Council  in  the  case  of  the  high  court  at  Calcutta,  and  by 
the  local  government  in  other  cases  ^. 

The  jurisdiction  of  the  chartered  high  courts  is  regulated 
by  their  charters'',  and  includes  the  comprehensive  jurisdiction 
formerly  exercised  by  the  supreme  and  sadr  courts^.  They 
are  also  expressly  invested  by  statute  (24  &  25  Vict.  c.  104, 
B.  15)  with  administrative  superintendence  over  the  courts 
subject  to  their  appellate  jurisdiction,  and  are  empowered  to — 

(a)   call  for  returns  ; 

(6)  direct  the  transfer  of  any  suit  or  appeal  from  any  such 
court  to  any  other  court  of  equal  or  superior  juris- 
diction ; 

(c)  make  general  rules  for  regulating  the  practice  and  pro- 

ceedings of  those  courts ; 

(d)  prescribe  forms  for  proceedings  in  those  courts,  and  for 

the  mode  of  keeping  book  entries  or  accounts  by  the 
officers  of  the  courts  ;  and 

(e)  settle  tables  of  fees  to  be  allowed  to  the  sherifis,  attor- 

neys, clerks,  and  officers  of  the  courts^. 

*  Digebt,  tt.  96.  ^  Ibid.  97.  *  Ibid.  99.  *  Ibid.  icx). 

*  Printed  in  SkUuiory  Rules  and  Ordem  RevMed,  vol.  vi. 

'  lUgeiit,  K.  101.  ^  Ibtd.  102. 
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But  these  rules,  forme,  and  tables  are  to  be  subject  to  the 
previous  approval  of  the  Government  of  India  or  of  the  local 

government'. 

Tile  business  of  the  chartered  high  court*  is  distributed 
among  single  judges  and  division  courts  in  accordance  with 
rules  of  court,  subject  to  any  provision  which  may  be  made 
by  Act  of  the  Governor -General  in  Council  ^. 

The  Governor- General  in  Council  may  by  order  alter  the 
local  limits  of  the  jurisdiction  of  tlie  several  cliartered  high 
courts,  and  authorize  them  to  exeicise  jui'iadiction  over 
Christian  subjects  of  His  Majesty  resident  in  Native  States". 

The  old  enactments  requiring  the  chattered  high  courts,  in 
the  exeicise  of  their  original  jurisdiction  with  reference  to 
certain  matters  of  which  the  most  important  are  inheritance 
and  succession,  when  both  parties  are  subject  to  the  same  law 
or  custom,  to  decide  according  to  that  law  or  custom,  and 
when  they  are  subject  to  different  laws  or  customs,  to  decide 
according  t-o  the  law  of  the  defendant,  are  still  in  force,  sub- 
ject to  such  modifications  as  have  been  or  may  bo  made  by 
Indian  legislation  *. 

Traces  of  the  old  conflicts  between  the  supreme  court  and 
the  govei  nor-general's  council  are  still  to  bs  found  in  enact- 
ments which  exempt  the  governor- general  and  the  governors 
of  Madras  and  Bombay  and  members  of  their  council  from 
the  original  juiisdictiou  of  the  chartered  high  courts  in  respect 
of  anything  counselled,  ordered,  or  done  by  any  of  them  in 
their  pubhc  capacity,  from  liabihty  to  arrest  or  imprisonment 
in  any  civil  proceeding  in  a  high  court,  and  from  being  subjeot 
to  the  criminal  jurisdiction  of  a  high  court  in  respect  of  any 
misdemeanour  at  common  law  or  under  any  Act  of  Porlia- 
ment^.  Nor  are  the  chartered  high  courts  to  exerciae  original 
jurisdiction  in  revenue  matteis". 

The  highest  oflicials  in  India  are  exempted  from  the  juris- 
diction of  the  Indian  chartered  high  courts,  but  under  enact- 
'  Ibid.  104. 


'  Ibid.  105. 
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inents  which  are  still  in  force  ^  certain  offenccH  by  persons  court 8 

0V6F 
holding  office  under  the  Crown  in  India  are  expressly  made  offences 

punishable  as  misdemeanours  by  the  High  Court  in  England.  "*  I*^^»«^- 
These  offences  are  : — 

(i)  Oppression  of  any  of  His  Majesty's  subjects  ; 

(2)  Wilful  breach  or  neglect  of  the  orders  of  the  Secretary 

of  State ; 

(3)  Wilful  breach  of  the  trust  and  duty  of  office  ; 

(4)  Trading ;  and 

(5)  Receipt  of  presents. 

Under  an  Act  of  1797  (37  Geo.  Ill,  c.  142,  s.  28),  any 
British  subject '  who,  without  the  previous  consent  in  writing 
of  the  Secretary  of  State  in  Council,  or  of  the  Governor- 
General  in  Council,  or  of  a  local  Government,  is  concerned  in 
any  loan  to  a  native  prince,  is  guilty  of  a  misdemeanour. 

Any  of  these  offences  may  be  tried  and  punished  in  England, 
but  the  prosecution  must  be  commenced  within  five  years 
after  the  commission  of  the  offence  or  the  arrival  in  the  United 
Kingdom  of  the  person  charged,  whichever  is  later ''^. 

Supreme  authority  over  the  army  in  India  is  vested  by  law  The  army 

in  the  Gtovemor-General  in  Council  *.    Under  the  arrangements  "  ^  **' 

made  in  1905  the  commander-in-chief  of  His  Majesty's  Forces 

in  India  has  charge  of  the  Army  Department,  which  to  a  certain 

extent  corresponds  to  the  War  Office  in  England.    Subject  to 

the  administrative  control  of  the  Governor-General  in  Council, 

the  same  commander-in-chief  is  also  the  cliief  executive  officer 

of  the  army.    Under  the  system  in  force  before  the  changes 

introduced  by  the  Act  of  1893  he  held  special  command  of 

the  troops  in  the  Bengal  Presidency,  and  exercised  a  general 

control  over  the  armies  of  Madras  and  Bombay.     Each  of 

these  armies   had   a  local  commander-in-chief,  who  might 

'  Digest,  8.  117. 

*  This  probably  meariB  any  European  BritiAh  Rubject.     See  Digent,  s.  1 18> 

'  Thifl  ifl  the  period  fixed  by  21  Geo.  Ill,  c.  70,  s.  7.     But  the  period  under 

33  Geo.  in,  c.  52,  8.  141,  i8  gix  years  from  the  commission  of  the  offence 

and  a  shorter  period  w  fixed  by  the  general  Act,  56  &  57  Vict.  c.  61.     See 

Digest,  s.  1 19. 

ibid.  36. 
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be,  and  in  practice  always  waft,  appointed  a  member  of  the 
governor^ft  executive  council,  and  the  local  Government  of 
the  presidency  had  certain  administrative  powers  in  military 
matters.  This  system  of  divided  control  led  to  much  in« 
convenience,  and  by  an  Act  of  1893  (56  &  57  Vict.  c.  62)  the 
offices  of  the  provincial  commanders-in-chief  were  abolished, 
and  the  powers  of  military  control  vested  in  theGrOvernmente 
of  Madras  and  Bombay  were  transferred  to  the  Gk)vemment 
of  India. 

The  administrative  arrangements  under  the  Act  ct  1893 
came  into  force  on  Apiil  i,  1895.  The  Army  of  India  was 
then  divided  into  four  great  commands,  each  under  a  lieu- 
tenant-general, the  whole  being  under  the  direct  command  of 
the  commander-in-chief  in  India  and  the  control  of  the  Govern- 
ment of  India.  In  1904  one  of  the  commands  was  abolished, 
and  the  army  is  now  organized  in  three  commands  and  two 
independent  divisions,  one  of  which,  however,  will  probably 
be  absoibed  into  one  of  the  commands. 

The  army  in  India  consists,  first,  of  His  Majesty's  forces, 
which  are  under  the  Army  Act,  and,  secondly,  of  the  native 
troops,  of  whicli  the  British  officers  are  under  the  Army  Act, 
whilst  the  remainder  are  under  the  Indian  Ai tides  of  War, 
an  Act  of  the  Indian  Legislature  K  In  1905  the  total  strength 
was  nearly  231,000  men  of  all  aims,  of  whom  rather  more 
than  78,500  (including  the  British  officers  of  the  Indian  Army) 
were  British.  This  is  exclusive  of  the  active  reserve,  in  process 
of  formation,  consisting  of  men  who  liave  served  with  the 
colours  in  the  Native  Army  from  5  to  12  years,  and  numbering 
now  about  24.500  men,  and  of  the  volunteers,  about  32,000 
in  number,  enrolled  under  the  Indian  Volunteers  Acts  (XX  of 
1S69,  as  amended  by  X  of  1896). 

When  the  Native  Army  was  reorganized  in  1861,  its  British 

officers  were  formed  into  three  *  staff  corps/  one  for  each  of 

tlie   three   armies   of   Bengal.  Madras,   and   Bombay.    Tlie 

officers  of  the  corps  were,  in  the  first  instance,  transferred 

'  Act  V  of  1869.  as  amended  by  Act  XII  of  1894. 
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from  the  East  India  Company's  army,  and  were  subsequently 
drawn  from  British  regiments.  In  1891  the  three  staff  corps 
were  amalgamated  into  a  single  body,  known  as  the  Indian 
Staff  Corps.  In  1902  the  use  of  the  term  '  Staff  Corps '  was 
abandoned,  and  these  officers  are  now  said  to  belong  to  the 
Indian  Army.  The  number  of  their  establishment  is  nearly 
3,200.  They  are  recruited  partly  from  young  officers  of 
British  regiments  and  batteries  in  India,  and  partly  by  the 
appointment  of  candidates  from  the  Royal  Military  College, 
Sandhurst,  to  an  unattached  list,  from  which  they  are  trans- 
ferred to  the  Indian  Army  after  a  year's  duty  with  a  British 
regiment  in  India.  After  passing  examinations  in  the  native 
language  and  in  professional  subjects,  an  officer  of  the  Indian 
Army  is  eligible  for  staff  employment  or  command  in  any 
part  of  India.  The  officers  of  the  Indian  Army  are  employed 
not  only  in  the  Native  Army  and  in  military  appointments 
on  the  staff,  but  also  in  a  large  number  of  civil  i>osts.  They 
hold  the  majority  of  appointments  in  the  Political  Depart- 
ment, and  many  administrative  and  judicial  offices  in  non- 
regulation  provinces. 

The  Charter  Acts  of  18 13  and  1833  provided  for  the  appoint-  Ecolest- 
ment  of  bishops  at  Calcutta,  Madras,   and   Bombay,   And^^^^ig}^. 
conferred  on  them  ecclesiastical  jurisdiction  and  power  to  ^^"^^^ 
admit  to  holy  orders.    These  provisions  are  still  in  forced 
but  the  bishops  who  have  been  since  appointed  for  other 
Indian  dioceses,  such  as  the  diocese  of  Lahore,  do  not  derive 
their  authority  from  any  Act  of  Parliament.    The  salaries, 
allowances,  and  leaves  of  absence  of  the  Indian  bishops  and 
archdeacons  are  regulated  by  the  King  or  by  the  Secretary 
of  State  in  Council  *. 

The  provisions  summarized  above  include  all  the  matters  Subsi- 
relating  to  the  administration  of  India  which  are  regulated  yi^^JJI^^ 
by  Act  of  Parliament,  with  the  exception  of  some  minor 
points   relating   to   salaries,   leave   of   absence,    temporary 
appointments,  and  the  like. 

^  DigettyW.  110-112.  '  Ibid.  113,  114. 
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The  sftlariet!  and  allowfinres  of  tlie  governor-general  and 
the  governors  of  Madras  and  Bombay,  and  of  their  respective 
councilB,  of  the  commander-in-chief,  and  of  lieut«nant- 
govemors,  are  fixed  by  order  of  the  Secretary  of  State  in 
Council,  subject  to  limits  imposed  by  Act  of  Parliament'. 

Return  to  Europe  vacates  the  officea  of  the  governor- 
general,  of  the  governors  of  Madras  and  Bombay,  and  the 
members  of  their  respective  councils,  and  of  the  commander- 
in-chief  ^,  except  that  members  of  council  can  obtain  six 
months'  leave  of  absence  on  medical  certificat©'. 

There  is  power  to  make  conditional  appointments  to  the 
offices  of  governor-general,  governor,  and  member  of  council  *, 

If  a  vacancy  occurs  in  the  otRce  of  governor- general  when 
there  is  no  successor  or  conditional  succesaor  on  the  spot,  the 
Governor  of  Madras  or  Bombay,  whichever  is  senior  in  office, 
fills  the  vacancy  temporarily'',  A  temporary  vacancy  in 
the  office  of  Governor  of  Madras  or  Bombay  is  filled  by  the 
senior  member  of  council ".  Provision  is  also  made  for  filling 
temporary  vacancies  in  the  offices  of  ordinary  or  additional 
members  of  council. 

Absence  on  sick  leave  or  furlough  of  persons  in  the  service 
of  the  Crown  in  India  is  regulated  by  rules  made  by  the 
Secretary  of  State  in  Council ''.  The  distribution  of  patronage 
between  the  different  authorities  may  also  be  regulat€d  in 
like  manner '. 

The  administrative  arrangements  which  have  been  sum- 
marized above  depend  mainly,  though  not  exclusively,  on 
^  Acts  of  Parliament.  To  describe  the  branches  of  adminis- 
tration which  depend  not  on  Acts  of  Parliament,  but  on 
Indian  laws  or  administrative  regulations,  would  be  beyond 
the  scope  of  this  work.  For  a  description  of  them  reference 
should  be  made  to  such  authorities  as  Sir  John  Strachey's 

'  Digest,  s.  So. 

'  Ibid.  Si.  The  preoiae  effect  of  the  Muctment*  repTOdnced  by  tbi* 
section  ifl  far  from  clew. 

■  Ibid.  8t.  '  Ibid.  83,  ■  Ibid.  Sj. 

■  Ibid.  86,  ■  IWd.  8g.  '  Ibid.  90, 
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excellent  book  on  India,  or  the  latest  of  the  decennial  reports 

on  the  moral  and  material  progress  of  India.    Only  a  few 

of  them  can  be  touched  on  lightly  here. 

In  the  first  place  something  must  be  said  about  the  Indian  Finanoial 

Bystem. 
financial  system.    The  principal  heads  of  Indian  revenue, 

as  shown  in  the  figures  annually  laid  before  ParUament, 
are  land  revenue,  opium,  salt,  stamps,  excise,  provincial 
rates,  customs,  assessed  taxes,  forest,  registration,  and 
tributes  from  Native  States.  The  principal  heads  of  expen- 
diture are  debt  services,  military  services,  collection  of 
revenue,  commercial  services,  famine  reUef  and  insurance, 
and  civil  service.  But  during  recent  years  the  services 
grouped  as  commercial,  namely,  post  office,  tel^raph,  railways 
and  irrigation,  have  shown  a  surplus,  and  have  been  a  source 
of  revenue  and  not  of  expenditure.  The  most  important 
head  of  revenue  is  the  land  revenue,  a  charge  on  the  land 
which  is  permanently  fixed  in  the  greater  part  of  Bengal 
and  in  parts  of  Madras,  and  periodically  settled  elsewhere. 

The  central  government  keeps  in  its  own  hands  the  col- 
lection of  certain  revenues  such  as  those  of  the  Salt  Depart- 
ment in  Northern  India,  the  Telegraph  Department,  and  the 
revenues  of  Coorg,  Ajmere,  and  the  North- West  Frontier 
Province,  besides  certain  receipts  coimected  with  the  Army 
and  other  services.  It  also  deals  directly  with  the  expenditure 
on  the  Army  and  the  Indian  Marine,  on  certain  military 
works,  on  railways  and  telegraphs,  on  the  administration  of  the 
three  small  provinces  whose  revenue  it  receives,  and  on  the 
mint,  and  with  the  greater  part  of  the  post  office  expenditure 
and  of  the  political  charges. 

The  other  branches  of  revenue  are  collected  and  the  other 
branches  of  expenditure  are  administered  by  the  provincial 
or  local  governments.  But  the  whole  of  the  income  and 
expenditure,  whether  collected  or  borne  by  the  central  or 
by  the  local  government,  is  brought  into  one  account  as 
the  income  and  expenditure  of  the  Indian  Empire. 

Since  1871  the  relations  between  central  and  provincial 


134  GOVERNMENT    OF    INDIA  [cH. 

finance  have  been  regulated  by  quinquennial  contracts 
between  the  central  and  each  provincial  government.  Under 
these  contracts  the  whole,  or  a  proportion,  of  certain  taxes 
and  other  receipts  collected  by  each  provincial  government 
is  assigned  to  it  for  meeting  a  prescribed  portion  of  the 
administrative  charges  within  the  proviace. 

The  provincial  governments  have  thus  a  direct  interest 
in  the  efficient  collection  of  revenue  and  an  inducement  to 
be  economical  in  expenditure,  since  savings  effected  by 
them  are  placed  to  their  credit.  But  they  may  not  alter 
taxation,  or  the  rules  under  which  the  revenue  is  adminis- 
tered, without  the  assent  of  the  Supreme  Government. 
Subject  to  general  supervision,  and  to  rules  and  conditions 
concerning  such  matters  as  the  maintenance  of  great  lines 
of  communication,  the  creation  of  new  appointments,  the 
alteration  of  scales  of  salaries,  and  the  imdertaking  of  new 
general  services  or  duties,  they  have  a  free  hand  in  adminis- 
tering their  share  of  the  revenue.  The  apportionment  of 
revenue  is  settled  afresh  every  five  years,  after  a  review  of 
the  provincial  finance.  Any  balance  which  a  provincial 
government  can  accumulate  by  careful  administration  is 
placed  to  its  credit,  but  on  occasions  of  extraordinary  stress, 
as  during  the  Afghan  War,  the  central  government  has 
sometimes  called  upon  local  governments  to  surrender  a  share 
of  their  balances. 
Admiiiis-  As  lias  been  said  above,  the  governors  of  Madras  and 
staff  of  Bombay  are  assisted  by  executive  councils.  A  lieutenant- 
Irovern-  governor  has  no  executive  council,  but  has  tJie  help  of  a 
ments.  Board  of  Revenue  in  Bengal,  Easter  a  Bengal  aad  Assam, 
and  the  United  Provinces,  and  of  a  Financial  Commissioner 
in  the  Punjab  and  Burma.  Madras  lias  also  a  Board  of 
Revenue.  Each  province  has  its  secretariat,  manned  accord- 
ing to  administrative  requirements,  and  also  special  depart- 
ments, presided  over  by  heads,  such  as  the  inspector-general 
of  police,  the  commissioner  of  excise,  the  director-general 
of   education,  the  inspector-general  of  civil  hospitals,   the 
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sanitary  commissiouer,   and   the  chief   engineer    of   public 

woriLS,  for  the  control  of  matters  which  are  under  provincial, 

as  distinguished  from  central  management.     There  may  be 

also  special  officers  in  charge  of  such  matters  as  experimental 

farms,  botanical  gardens,  horse  breeding,  and  the  like,  which 

require  special  qualifications  but  do  not  need  a  large  staff. 

The  old  distinction  between  regulation  and  non-regulation  Regula- 

provinces  ^  lias  become  obsolete,  but  traces  of  it  remain  in  n^^. 

the  nomenclature  of  the  staff,  and  in  the  qualifications  f or '^8"^****^** 

^  proTinces. 

administrative  posts.  The  corresponding  distinction  in 
modern  practice  is  between  tlio  regions  which  are  under 
ordinary  law,  and  the  more  backward  regions,  known  as 
scheduled  districts,  which  are  under  regulations  made  m 
exercise  of  the  summary  powers  conferred  by  the  Govern- 
ment of  India  Act,  1870  (33  Vict.  c.  3)  -. 

In  each  province  the  most  important  administrative  unit  The 
is  the  district.  There  are  249  districts  in  British  India. 
They  vary  considerably  in  area  and  population,  from  the 
Simla  district  in  the  Punjab  with  loi  square  miles  to  the 
Upper  Khyndwin  in  Burma  with  approximately  19,000 
square  miles,  and  from  the  hill  district  of  North  Arakan 
with  a  population  of  20,680  to  Maimansingh  with  a  popula- 
tion of  3,915,000.  In  the  United  Provinces  the  district 
lias  an  average  area  of  1,500  or  2,000  square  miles,  with 
a  population  of  750,000  to  1,500,000.  But  in  several  pro- 
vinces, and  especially  in  Madras,  the  district  is  much  larger. 

At  the  head  of  the  district  is  the  district  magistrate,  who  The 
in  the  old  regulation  provinces  is  styled  the  collector  and  magis- 
elsewhere  the  deputy  commissioner.     He  is  the  local  repre-  Jit^sUff 
sentative  of  the  Government  and  his  position  corresponds 
more  nearly  to  that  of  the  French  prifet  than  to  that  of  any 
English  functionary'^. 

*  See  above,  pp.  loi,  102. 

*  See  above,  p.  105,  and  East  India  (Progress  and  Condition)  Decennial 
Report  (1904).  PP-  56,  57- 

'  See  Straohey,  359.     East  India  (Progress  and  Condition)  Decennial 
Report  (1904)*  p.  57. 
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Oudh,  the  Ceatral  Provincee,  Upper  Burma,  Berar  and 
Sind.  The  Punjab  chief  couit  has  at  present  six  judges, 
the  Lower  Burma  chief  court  four.  The  new  province  of 
Eastern  Bengal  and  Assam  remains  under  the  jurisdiction 
of  the  Calcutta  high  court. 

These  non-chartered  high  courts  exercise  with  respect 
to  the  courts  subordinate  to  them  the  like  appellate  juris- 
diction, and  the  like  powers  of  revision  and  supervision, 
as  are  exercised  bv  the  cliartered  courts,  and  their  decisions 
are  subject  to  the  like  appeal  to  the  judicial  committee  of 
the  Privv  Council. 

The  procedure  of  the  several  ci>al  courts  is  regulated  by  Civil 
the  general  Code  of  C*ivil  Procedure,  but  their  nomenclature,  iu^n. 
classification,  and  jurisdiction  depend  on  Acts  passed  for 
the  di£ferent  provinces.  There  is  usually  a  district  judge 
for  a  district  or  group  of  districts,  whose  court  is  the  chief 
civil  tribunal  for  the  district  or  group,  and  who  usually 
exercises  criminal  jurisdiction  also  as  a  sessions  judge.  There 
arc  subordinate  judges  with  lesser  jurisdiction,  and  below 
them  there  are  the  courts  of  the  munsif,  or  of  some  petty 
judge  with  a  similar  title.  The  right  of  appeal  from  these 
courts  is  regulated  by  the  special  Act,  and  by  the  provisions 
of  s.  584  of  the  Code  of  C*ivil  Procedure  as  to  second  appeals. 
In  the  presidency  towns,  and  in  some  other  places,  there 
are  also  small  cause  courts  exercising  final  jurisdiction  in 
petty  cased. 

The  constitution,  jurisdiction,  and  procedure  of  criminal  Criminal 
courts  are  regulated  by  the  Code  of  Criminal  Procedure,  diction, 
which  was  last  re-enacted  in  1898  (Act  V  of  1898).  In 
every  province,  besides  the  high  court,  there  is  a  court  of 
sessions  for  each  sessional  division,  which  consists  of  a  district 
or  group  of  districts.  The  judge  of  the  court  of  sessions 
also,  as  has  been  seen,  usually  exercises  civil  jurisdiction  as 
district  judge.  There  may  be  additional,  joint,  and  assistant 
sessions  judges.  There  are  magistrates  of  three  classes,  first, 
second,  and  third.     For  each  district  outside  the  presiding 
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towTM  there  is  a  inafristrate  of  tlie  tiist  class  c&Ued  the  distriot 
magistrate,  with  subordinate  luagistrates  under  liim.  For 
the  three  presidency  towns  tliare  are  special  presidenoy 
magistrates,  and  the  sessions  divisions  urrangements  do  not 
apply  to  these  towns. 

A  high  court  may  pass  any  sentence  authorized  by  law. 
A  sessions  judge  may  pass  any  s^itence  authorized  l)y  law, 
but  sentem^es  of  death  must  be  conlirmed  by  the  liigh  cotirt. 
Trials  before  the  hitrh  court  are  bv  a  iurv  oi  nine.  TriaLs 
before  a  court-  ot  sessions  are  either  bv  a  iurv*  or  with  iUiset9fM>rs 
iu't'oi'ding  to  f orders  t»f  the  local  Government. 

Ih'esidemtv  iii?imst rates  and  luatfistrates  <»£  the  first  ciastt 
can  pass  senten(j«»8  ot  iiuphsomnent  up  to  two  years,  and 
nf  Hne  up  to  i.oou  rupees.  They  can  also  commit  for  trial 
in  the  (;f>urt  of  sessions  or  hiuh  court. 

Ma^strat-es  of  the  seinrnd  class  i-au  [lass  sentencee  of 
impriscmment  up  to  six  months  cvnd  of  tine  up  to  200  rupees. 

Magistrat'es  of  the  third  class  can |3a&s  sentences  of  imprison* 
ment  up  to  one  mouth  and  of  tine  up  to  fifty  rupees. 

In  i^erlain  jw-rts  of  British  India  the  local  (government 
<'an.  undei  s.  ;o  .>t  the  <.We  of  < 'riminai  LVocediut?.  invent 
mniristrates  of  the  lirst  rlass  with  power  to  try  all  olfenee» 
not  puni'^hal)le  with  <leath. 

In  ''♦»rtaiu  t'aHes  and  under  oertmn  restrictions  magistrates 
of  ilip  tirst  (»laH8.  or.  if  .^^pcHjially  iK)  empowered,  magistrates 
of  thf»  >ifH»ond  j'laHH.  can  pass  sentences  of  wliippiiifj. 

A    jndife    '^r    magistrate   camiot    tr\'    a    Eiu^ipean    British 

snbjiv-t  iinlesH  lie  Ih  a  justice  of  the  peace.     Higii  court  judges* 

^ossiouM  ]uH<i(t*B,   district   magistrates.  ;uxd  presidency  amgiB- 

t^nites  are  justices  of  the  peai^e  ex-otficio.     In  other  cases 

a  jtisticf^  of  the  peace  m\ist  be  a  Em*r)pean  British  subject. 

ff  ,1    Kuropean    Britisli   :<ubject  is  brought  for  trial   before 

i\  m;>jfistr;ite  he  mj^y  claim  to  be  tried  by  a  mixed  jtiry. 

riw-  fndi/1.    AH    definerl    by    the    Interpretation    Act,    i88q    (52 

stnt'^        ,^'   S  ;  Vii^t    f-.  f*),  ri.  T^),  and  by  the  Indian  General  Clauses 

\of  (\  (^  i>^f//,  ».    ;  (27)),  includes  not  only  the  territoriee 
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comprised  in  British  India,  that  is  to  say,  the  territories 
under  the  direct  sovereignty  of  the  Crown,  but  also  the  terri- 
tories  of  the  dependent  Native  States.  These  are  upwards 
of  600  in  number.  They  cover  an  area  of  nearly  700,000 
square  miles,  and  contain  a  population  of  about  62,500,000. 
Their  total  revenues  are  estimated  at  nearly  Rx.  20,000,000  ^ 
They  differ  from  each  other  enormously  in  magnitude  and 
importance.  The  Nizam  of  Hyderabad  rules  over  an  area  of 
83,000  square  miles  and  a  population  of  more  than  11,000,000. 
There  are  petty  chiefs  in  Katliiawar  whose  territory  consisU 
of  a  few  acres  '•*. 

The  territory  of  these  States  is  not  British  territory.  Their  DiTisiou 
subjects  are  not  Biitish  subjects.  The  sovereignty  overreignty 
them  is  divided  between  the  British  Government  and  the 
ruler  of  the  Native  State  in  proportions  which  differ  greatly 
according  to  the  history  and  importance  of  the  several  States, 
and  which  are  regulated  partly  by  treaties  or  less  formal 
engagements,  partly  by  sanads  or  charters,  and  partly  by 
usage.  The  maximum  of  sovereignty  enjoyed  by  any  of 
their  rulers  is  represented  by  a  prince  like  the  Nizam  of 
Hyderabad,  who  coins  money,  taxes  his  subjects,  and  inflicts 
capital  punishment  without  appeal.  The  minimum  of 
sovereignty  is  represented  by  the  lord  of  a  few  acres  in 
Kathiawar,  who  enjoys  immunity  from  Britisli  taxation, 
and  exercises  some  shadow  of  judicial  authority. 

But  in  the  case  of  every  Native  State  the  British  Govern-  Qeneral 
ment,  as  the  paramount  Power, —  BritSSi  ^ 

(i)  exercises  exchisive  control  over  the  foreign  relations  of  mentT*' 
the  State ; 

(2)  assumes  a  general,  but  limited,  responsibility  for  the 
internal  peace  of  the  State ; 

'  Rx  =  tens  of  rupees. 

^  For  further  details  as  to  the  Native  States  see  East  India,  Moral  and 
Materia]  Progress,  Decennial  Report  (1904),  pp.  15-50 ;  and  on  the  general 
position  of  these  States  see : — Tupper,  Our  Indian  ProieeiaraU  ;  Lee-Warner, 
ProUeUd  Princes  of  India;  Strachey,  India,  oh.  zxiv;  Westlake,  Chaplertt  on 
Principles  of  Internaiional  Law,  ch.  z ;  and  below,  chapter  v. 
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^1  (3)  assumes  a  speciitl  respotisibility   fur   the   safety   and 

^H  -  welfare  of  British  subjects  resident  in  the  State ; 

^H  uiid 

^H  (4)  requires  subordinate  co-operation  in  the  task   of  re- 

B  sisting  foreign  s^gression  and  maintaining  internal 

order. 
Contiol  It  follows  from   the   exclusive  control   exercised  by   the 

foreisn  British  Goveruiuent  over  the  foreign  relations  of  Native 
relations.  States,  tliat  a  Native  State  haw  not  any  international  exist- 
eucB.  It  does  not,  aa  a,  separate  unit,  form  a  member  of 
the  family  of  nations.  It  cannot  make  wai'.  It  cannot  enter 
mto  any  treaty,  engagement,  or  arrangement  with  any  of 
its  neighbours.  If,  for  instance,  it  wishes  to  settle  a  question 
of  disputed  frontier,  it  does  so,  not  by  means  of  an  agreement, 
but  by  means  of  rules  or  orders  framed  by  an  officer  of  the 
British  Government  on  the  application  of  the  parties  to  the 
dispute.  It  camiot  initiate  or  maintain  diplomatic  relations 
with  any  foreign  Power  in  Europe,  Asia,  or  elsewhere.  It 
cannot  send  a  diplomatic  or  consular  officer  to  any  foreign 
State.  It  cannot  receive  a  diplomatic  or  consular  officer 
from  any  foreign  State.  Any  attempt  by  the  ruler  o!  a  Native 
State  to  infringe  tliese  rules  would  be  a  breach  of  the  duty 
lie  owes  to  the  King-Emperur.  Any  attempt  by  a  foreign 
Power  to  infringe  them  would  be  a  breach  of  internationd 
law.  Hence,  if  a  subject  of  a  Native  State  is  aggrieved  by 
the  act  of  a  foreign  Power,  or  of  a  subject  of  a  foreign  Power, 
redress  must  be  sought  by  the  British  Government ;  and, 
conversely,  if  a  subject  of  a  foreign  Power  is  aggrieved  by 
the  act  of  a  Native  State,  or  of  any  of  its  subjects,  the  foreign 
Power  has  no  direct  means  of  redress,  but  must  proceed 
through  the  British  Government.  Consequently  the  British 
Government  is  in  some  degree  responsible  both  for  the  pro- 
tection of  the  subjects  of  Native  States  when  beyond  the 
territorial  limits  of  those  States,  and  for  the  protection  of 
the  subjects  of  foreign  Powers  when  within  the  territorial 
limita  of  Native  States.     And,  as  a  corollary  from  this  teepon- 
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sibiKtv.  the  British  Ooremnient  exerv^twisi  iH>rttrv^l  over  the 
protected  class  of  perwoi^  in  each  case. 

The  Bnttth  GoYenmieiil  has  recogniied  it«  respcoBibUity 
for,  and  asserted  its  control  over,  subjects  ci  Native  Indian 
States  resorting  to  foreign  coaotries  by  the  Orders  in  Council 
which  have  been  made  for  regulating  the  exercise  of  Biitish 
jurisdiction  in  Zanzibar,  Muscat,  and  dsewhere.  By  these 
orders  provision  has  been  made  for  the  ezcareise  of  jurisdiction* 
not  only  over  British  subjects  in  the  proper  sense,  but  also  over 
British-protected  subjects,  that  is,  persons  who  by  reason 
(rf  being  subjects  (rf  princes  and  States  in  India  in  alliance 
with  His  Majesty,  or  otherwise,  are  entitled  to  British  pro- 
tecticML  And  the  same  responsibility  is  recognized  in  more 
general  terms  by  a  section  in  the  Foreign  Jurisdiction  Act, 
1890  (53  k  54  Vict.  c.  37,  8. 15),  which  declares  that  where  any 
Order  in  Council  made  in  pursuance  of  the  Act  extends  to 
persons  enjoying  His  Majesty's  protection,  that  expression 
is  to  include  all  subjects  of  the  several  princes  and  State<( 
in  India. 

Tlie  consequences  which  flow  from  the  duty  and  power  Power  to 
of  the  British  Government  to  maintain  order  and  peace  in  ^^^^^^ 
the  territories  of  Native  States  have  been  developed  at  length 
by  Mr.  Tupper  and  Sir  William  Lee- Warner.  The  guarantee 
to  a  native  ruler  against  the  risk  of  being  dethroned  by 
insurrection  necessarily  involves  a  corresponding  guarantee 
to  his  subjects  against  intolerable  misgovemment.  The 
degree  of  misgovemment  which  should  be  tolerated,  and 
the  consequences  which  should  follow  from  transgression  of 
that  degree,  are  political  questions  to  be  determined  with 
reference  to  the  circumstances  of  each  case. 

The  special  responsibility  assumed  by  the  British  Govern-  Special 
ment  for  the  safety  and  welfare  of  British  Rubjects,  whether  tJuty'for 
English  or  Indian,  within  the  territories  of  Native  States,  ^'u**"^ 
involves  the  exercise  of  very  extensive  jurisdiction  within  in  Native 
those  territories.     The  territories  of  British  India  and  of  the 
Native  States  are  inextricably  interlaced.     The  territories  of 
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the  Kativ«»  StAt^^s  are  intoraeotod  hy  Britifth  railway  IL 
po8tnl  lin<'8,  and  tt^ieffraph  lines.  British  subjects,  European 
and  Tndiftn.  frepiv  and  t^xtensivelv  rt«ort  to  and  reside  in 
Xativp  territory  tor  purposes  of  trade  and  othervnse.  For 
each  Native  State  tliere  is  a  British  political  officer,  represent- 
ing the  I'ivil  authority  ♦•xorcised  hy  the  paramoont  pow^, 
and  in  each  of  the  more  important  States  there  is  a  resident 
pohtic>al  officer  with  a  statS  of  subordinates.  Detachmenta 
of  British  troops  occupy  cantonments  in  ail  the  more  impotr* 
tant  military  positions. 

For  the  resrulation  of  the  rights  and  interests  arising  from 
this  state  of  thincrs  an  extensive  judicial  machinery  is  reqnirocL 
It  varies  in  character  in  different  places,  and  its  powers  are 
not  everywhere  l)ased  on  the  same  local  principles.  For  the 
proper  rontrol  nf  the  railway  -^tatf  it  luis  sometimes  been 
found  neeessarv  to  obtain  a  formal  cession  of  the  railwav 
lands.  In  other  cases,  a  cession  of  jurisdiction  within  those 
lands  has  l>een  (Considered  sufficient.  Tlie  jurisdiction  exer- 
cised in  cantonments  lias  l)een  sometimes  ))ased  on  the 
extra-territorial  character  asserted  for  cantonments  imder 
European  international  law.  And  a  similar  ♦'Xtra- territorial 
character  may  l>e  considered  ^is  lielongin^  to  the  residencies 
and  other  stations  occupied  hy  political  officers  K 
Suhor-  T^^^    duty    incumbent    «m    Native   States    of    subordinate 

*^*{i>'^  co-operation  in  tlie  tjisk  of  resisting  foreign  aggression  has 
co-oprf.n-  been  recoipiized  and  empliasized  hy  arrangements  which 
wevf*  made  dunng  l^rd  Dulferin's  viceroyalty  with  several 
of  these  States  for  niaintAining  a  number  of  selected  troops 
in  sn^h  a  condition  of  efficiency  as  will  make  them  fit  to 
take  the  field  side  by  side  with  British  troops.  Other  States 
have  engaged  to  furnish  transport  corps.  The  total  number 
of  thes;e  crmtingents  is  about  17,500  men.  The  officers  and 
men  are.  fr»  a  great  extent,  natives  of  the  State  to  which  they 
bclone.  hut  they  are  inspected  and  advised  by  British  officers  -. 
Rx  t-r  ^^"*  result   of  all  these  limitations  on  the  powers  of  the 

'  vfo.^  hplntr.  Chnptw  T.  '  Strachey,  India,  p.  451. 


Rx  vv 


II !  SUMMARY    OF    EXISTING    LAW  143 

Native  Indian  Stittes  is  that,  for  purpoHCH  of  international  position 
law,  they  occupy  a  very  special  and  exceptional  position.  Indian 
'  The  principles  of  international  law,'  declared  a  resolution  of  S***«"* 
the  Government  of  India  in  1891  \  '  have  no  bearing  upon  the 
relations  between  the  Government  of  India  as  representing 
the  Queen-Empress  on  the  one  hand,  and  the  Native  States 
under  the  sovereignty  of  Her  Majesty  on  the  other.    The 
paramount  supremacy  of  the  former  presupposes  and  implies 
the  subordination  of  the  latter.' 

*  Gazette  of  India,  No.  1700  E,  August  21, 189 1. 
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N.B.—Thr  ^narghinl  ref^r, 


It  ifqwirc  braekeln  [    ]  indirate  the  (nnrtmentt 


Govern- 
ment of 
India  by 


The  Secretary  of  State  tn  Oopncil. 
The  Crown. 

X-^i)  British  India  {a)  is  governed  hy  and  in  tlie  name  of 
His  Majesty  the  King  (6). 

(2)  All  rights  which,  if  tlie  Government  of  India  Act,  1858, 
had  not  been  paaaed,  might  have  been  exercised  by  the  E^st 
India  Company  in  relation  to  any  territories,  may  be  exercised 
by  and  in  the  name  of  His  Majesty  as  rights  incidental  to 
the  government  of  British  India  (c). 

(a)  The  expresHJona   '  British   India '  and   '  India  '   are  defined  by 


n  accordance  with  the  Interpretation  Act, 

,  18),  and  the  Indian  General  Clauses  Act  (X  of 


B.  124  of  this  Digest, 
(52  &  S3  Vict.  c.  63. 1 

The  language  used  in  the  Act  of  1833  (3^4  Will.  IT,  c.  85,  a.  l) 
waH  :  '  the  territories  now  in  the  poasesaion  and  under  the  govent- 
ment  of  the  said  company.'  A  similar  eipresaion  was  used  in  the 
Indian  Councila  Act,  1861  (24  &  25  Viot.  c.  67,  a.  22),  Hence  qnefltions 
arose  as  to  the  application  of  the  Acta  to  territories  subsequently 
acquired.  Tliose  questions  have,  however,  now  been  set  at  rest  by 
s.  3  of  the  Indian  Councils  Act,  iB(j2  (55  4  56  Viot.  c.  14),  which 
eipreBdly  declares  the  applicability  of  the  Acts  of  1833  and  i86i  to 
territories  subsequently  acquired. 

(6)  The  Royal  Titles  Act,  1876  (39  &  40  Viot.  0.  10),  autboriwd 
the  Queen,  with  a  view  to  the  recognition  of  the  transfer  of  the  govern- 
meat  of  India  from  the  East  India  Company  to  the  Crown,  by  Hoya) 
Proclamation,  to  make  such  addition  to  the  style  and  titles  apper- 
taining to  the  Imperial  Crown  of  the  United  Kingdom  and  its  depend* 
encies  as  to  Her  Majesty  might  seem  meet.  Accordingly  the  Queen, 
by  proclamation  dated  April  28,  1876,  added  to  her  style  and  titjes 
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the  words,  'Indiae  Imperatriz,  or  Empress  of  India.*  (London 
Gaaeette,  April  28,  1876,  2667),  and  *  Emperor  of  India '  forms  part 
of  the  title  of  the  present  King. 

(c)  These  rights  include  the  right  to  acquire  and  cede  territory. 
See  Lachmi  Narayan  v.  Raja  Pratab  Singh,  I.  L.  R.  2  All.  i,  and  p.  36 
above,  and  note  (a)  to  s.  56  below. 

The  Secretary  of  State, 

2. — (i)  Subject  to  the  provisions  embodied  in  this  Digest,  The  Secre- 
tary of 
one  of  His  Majesty's  principal  Secretaries  of  State  (in  this  sute. 

Digest  referred  to  as  '  the  Secretary  of  State ')  has  and  ^^J.^.  " 
performs  all  such  or  the  like  powers  and  duties  in  anywise  ^^»  ^'  3J 
relating  to  the  government  or  revenues  of  India  (a),  and  all 
such  or  the  like  powers  over  all  officers  appointed  or  continued 
under  the  Government  of  India  Act,  1858,  as,  if  that  Act  had 
not  been  passed,  might  or  should  have  been  exercised  or  per- 
formed by  the  East  India  Company,  or  by  the  Court  of  Directors 
or  Court  of  Proprietors  of  tliat  Company,  either  alone  or  by  the 
direction  or  with  the  sanction  or  approbation  of  the  Com- 
missioners for  the  Affairs  of  India,  in  relation  to  that  govern- 
ment or  those  revenues  and  the  officers  and  servants  of  that 
Company, and  also  all  such  powers  as  might  liave  been  exercised 
by  the  said  Commissioners  alone  (6). 

(2)  In  particular,  the  Secretary  of  State  may,  subject  to  [3^4 
the  provisions  embodied  in  this  Digest,  superintend,  direct,  ^^  g^"^  g.  * 
and  control  all  acts,  operations,  and  concerns  which  in  anywise  ^^'^ 
relate  to  or  concern  the  government  or  revenues  of  India,  and 

all  grants  of  salaries,  gratuities,  and  allowances,  and  all  other 
payments  and  charges  whatever  out  of  or  on  the  revenues  of 
India. 

(3)  Any   warrant  or  writing  under  His  Majesty's  Royal  [21  &  22 
Sign  Manual  which,  before  the  passing  of  the  Government  of  xo6,  s.  3.] 
India  Act  1858,  was  required  by  law  to  be  countersigned  by  the 
president  of  the  Commissioners  for  the  Affairs  of  India  must 

in  lieu  thereof  be  countersigned  by  the  Secretary  of  State  (c). 

(4)  There  are  paid  out  of  the  revenues  of  India  to  the  [21  ^22 

Vict  c 

Secretary  of  State  and  to  his  under  secretaries  respectively,  106,  s.  6.] 

ILBttT  L 
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lie  like  vearlv  rsalarieH  as  may  for  the  time  being  be  paid 
o  anv  otlier  Secretary  of  State  and  his  under  secretarieB 
etspectively  (^). 

(ri)  The  term  'revenues  ot  India'  in  retained  here  and  elaewhece, 
houg-i  in  an  Act  of  FArliaiuent  it  might  now  be  more  aocorate  to  ^NMik 
>f  the  revcnii**?*  *>f  British  India. 

[h)  Ttie  Se(*retary  of  State  \»  the  minJKt^sr  through  whom  the  autho- 
ity  of  the  Cro^n  over  India  is  ezerdaed  in  England,  and  thna  cone- 
)i)onds  roughly  to  the  president  of  the  Board  of  Control  (CbmminoooKB 
or  the  Affairs  of  India),  under  the  system  which  prevailed  befoie  the 
\ct  of  I  "^  ^  ^*  He  i»<  ap]K>inted  by  the  delivery  of  the  seaki  of  oflioe»  and 
iii)pointfl  two  under  wcretAries,  one  permanent,  who  is  a  member  of 
the  Ci\il  Ser^'ieo-  the  other  parUamentary,  who  changea  with  the 
Government.     'H*^'  -^^*'  <^^  '^?^  authorized  the  appointment  of  a  fifth 

rincipal  Secretary  of  St^ite,  in  addition  to  the  four  previouisly  existing 
faome,  Foreign,  Colonial,  and  War). 

Tli(*  oi!ice  of  Secretary  of  Stiite  is  constitutionally  a  unit,  though  there 
in»  tivo  oftieer*.  Hence  any  Secretary  of  State  is  capable  of  performing 
the  functions  of  any  other,  and  consequently  it  is  usual  and  proper  to 

onfer  statutory  powers  in  preneral  terms  on  '  a  vor  "  the  ")  Sei^retary 
^  I  stAto  *  an  c»xpn»«Hion  wliich  is  defined  by  the  Interpretation  Act, 
%Jo,  as  meaninir  one  of  Her  Majesty's  principal  Secretariee  of  State. 

R  t  in  matters  relating  to  India  there  are  certain  functions  which  muai 
-  'ni-icd  bv  the St»<^retary  of  State  in  Council,     See  Anson,  Lmc  nnd 

(•,is(>'W  '  f  ff'*  '  '  "-'''"^"'^  (j*econd edition),  ii.  pp.  i'>7,  2tsJ. 
(. )  Si'c-  r.ii.  tho  provisions  as  to  removal  of  otticera  below,  s.  j  • . 
/\  \  r  t-'*"^  '"  '^"'  StMT«aary  of  StftU\  tJ.iXKj  to  the  iKsrmanenl 

I  iwl.r  S  r.  ivt.iry.  m\<\  ti.=«)<>  to  the  Pivrliamentary  I'nder  Set.Tetar>'. 

The  Council  of  India, 

•^      (M    Tii^'  <'''""^i^  *^^   India  lonsistR  •»!  not   more  than 
tiftron  i^u(\  not  less  than  ten  members  (a). 

c)  The  ri^rht  of  tillinj!  any  vacaney  in  the  Council  of  India 
'.  ,:.  vrstpd  in  the  Secretary  of  State. 

^'  (  ;)  TnN-s  at  the  time  of  an  app«>intment  to  till  li  vacancy 
„  t'hr  (onnfii  of  India  nine  of  the  then  »»xi»tiu^  memliera  of 
I,.,  .ounnl  aiv  |H'rsr>ns  who  have  scr\-cd  or  resided  m  Briti»h 
UvWiy  ('')  f'"-  '^^  ^<''»^<  *^"  >'^^^^-  ''^"^'  h»ve  not  last  left  Briti»h 
l^^^ji],  ,„.„,.  thMn  len  years  before  the  date  t>f  their  appoint- 
„„„,     ,1,,  jH-Mcn  JM'V^''"^^^^  ^''  ""  ^'^"^  va<-ancy  must  be  »o 

•  |i|:tlilir(l. 
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(4)  Every  member  of  the  Council  of  India  hoick  office, 
except  as  by  this  section  provided,  for  a  term  of  ten  years. 

(5)  The  Secretary  of  State  may  for  special  reasons  of 
public  advantage  reappoint  for  a  further  term  of  five  years 
any  member  of  the  Council  of  India  whose  term  of  office  has 
expired.  In  any  such  case  the  reasons  for  the  reappointment 
must  be  set  forth  in  a  minute  signed  by  the  Secretary  of 
State  and  laid  before  both  Houses  of  Parliament.  Save  as 
aforesaid,  a  member  of  the  Council  of  India  is  not  capable 
of  reappointment. 

(6)  The  Secretary   of   State   may  also,   if  he  thinks   fit,  I39  &  4^ 

Vict  c   7  1 

appoint  any  person  having  professional  or  other  peculiar 
qualifications  to  be  a  member  of  the  Council  of  India  during 
good  behaviour.  The  special  reasons  for  every  such  appoint- 
ment must  be  stated  in  a  minute  signed  by  the  Secretary  of 
State  and  laid  before  both  Houses  of  Parliament.  Not  more 
than  three  persons  so  appointed  may  be  members  of  the  council 
at  the  same  time.  If  a  member  so  appointed  resigns  his  office, 
and  has  at  the  date  of  his  resignation  been  a  member  of  the 
council  for  more  than  ten  years,  the  King  may,  by  warrant 
under  His  Sign  Manual,  countersigned  by  the  Chancellor  of 
the  Elxchequer,  grant  to  him,  out  of  the  revenues  of  India, 
a  retiring  pension  during  life  of  five  hundred  pounds  (c). 

(7)  Any  member  of  the  Council  of  India  may,  by  writing 
signed  by  him,  resign  his  office.  The  instrument  of  resigna- 
tion must  be  recorded  in  the  minutes  of  the  council. 

(8)  Any  member  of  the  Council  of  India  may  be  removed 
by  His  Majesty  from  his  office  on  an  address  of  both  Houses 
of  Parliament. 

(9)  There  is  paid  to  each  member  of  the  Council  of  India 

out  of  the  revenues  of  India  the  annual  salary  of  twelve 

hundred  pounds. 

(a)  The  Council  of  India  is,  in  a  certain,  but  very  limited,  senne 
the  successor  of  the  old  Court  of  Directors.  Under  the  Act  of  1858 
it  conBiBted  of  fifteen  members,  eight  appointed  by  the  Crown,  and 
bcven  elected,  in  the  first  instance,  by  the  Court  of  Directors,  and 

L  2 
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Bubsequentiy  by  the  council  itself.  The  members  of  the  council  held 
office  during  good  behaviour,  but  were  removable  on  an  address  by 
both  Houses  of  Parliament.  By  an  Act  of  1869  (32  &  33  \lct.  c.  97 ) 
the  right  of  tilling  all  vacancies  in  the  council  was  vested  in  the  Secretary 
of  State,  and  the  tenure  was  changed  from  tenure  during  good  be- 
haviour to  tenure  for  a  term  of  ten  years,  with  a  power  of  reeppoint- 
ment  for  five  years,  *  for  special  reasons.'  By  an  Act  of  1889  (52  ft 
53  Vict.  c.  65)  the  Secretary  of  State  was  authorized  to  abstain  from 
tilling  vacancies  in  the  council  until  the  number  should  be  reduced 
to  ten. 

(6)  It  will  be  observed  that  service  or  residence  in  British  Jr\t\\sL 
(see  21  &  22  Vict.  c.  106,  s.  i),  not  in  India,  is  the  qualification. 

(c)  This  exceptional  power,  which  was  conferred  by  an  Act  of  1876 
(39  &  40  Vict.  o.  7),  was  exercised  in  the  case  of  Sir  H.  S.  Maine,  and 
was  probably  conferred  with  special  reference  to  his  case. 

Seat  in  4.  A  member  of  the  Council  of  India  Ib  not  capable  of 

d^^'lSdi-    ^^^'^"^8  ^^  voting  in  Parliament. 

fication  rpj^  restriction  applies  to  seats  in  both  Houses  of  Parliament, 

for  Parlia-  '^'^ 

[2i°&32         5.  If  at  any  time  it  appears  to  Parliament  expedient  to 

Vict.  0.       reduce  the  number  or  otherwise  to  deal  with  the  conHtitution 

106,  8.  1 2.  J 

Claims  to   ^^  ^^^^  Council  of  India,  a  member  of  that  council  is  not 

conipensa-  entitled  to  claim  any  compensation  for  the  loss  of  his  office,  or 
tion.  .^  * 

[32  k  33     for  any  alteration  in  the  terms  and  conditions  under  wliich  his 

Vict  c 

97f  8-  7-]     ^®^^  ^^  held,  unless  he  lias  served  in  Ids  office  for  a  period  of 
ten  years. 

This  enactment  is  contained  in  the  Act  of  1869  which  changed  the 
tenure  of  members  of  council. 

Duties  of  6.  The  Council  of  India,  under  the  direction  of  the 
r?"X*^^  Secretary  of  State,  and  subject  to  the  provisions  embodied  in 
Vict.  c.       this  Digest,  conducts  the  business  transacted  in  the  United 

Kingdom  in  relation  to  the  government  of  India  and  the 

corres|K)ndence  with  India. 

Powers  uf  7. — (i)  All  i)owers  required  to  be  exercised  by  the  Secretary 
rai*^** '     of  State  in  Council,  and  all  powers  of  the  Council  of  India, 

^ct.  c.  niav  be  exercised  at  meetings  of  the  council  at  wliich  not  less 
106, 8. 22.]      • 

than  hve  members  are  present. 

(j)  The  Council  of  India  may  act  notwithstanding  any 
\  acanvv  in  their  number. 
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8. — (i)  The  Secretary   of  State  Ib  the  president   of  the  President 

&]id  vioo" 

Council  of  India,  with  power  to  vote.  prerident 

(2)  The  Secretary  of  State  in  Council  may  appoint  any  ?2i°&*2r 

member  of  the  Council  of  India  to  be  vice-president  thereof,  vict.  0. 

*|  106, 88. 21, 

and  the  Secretary  of  State  may  at  any  time  remove  any  22.] 
person  so  appointed. 

(3)  At  every  meeting  of  the  Council  of  India  the  Secretary 
of  State,  or  in  his  absence  the  vice-president,  if  present,  or 
in  the  absence  of  both  of  them,  one  of  the  members  of  the 
council,  chosen  by  the  members  present  at  the  meeting, 
presides. 

9.  Meetings  of  the  Council  of  India  are  convened  and  held  Meetings 
when  and  as  the  Secretary  of  State  directs,  but  one  such  oounciL 
meeting  at  least  must  be  held  in  every  week.  ^.*  *  ^^ 

10. — (i)  At  any  meeting  of  the  Council  of  India  at  which  *°^»  *•  ^^'^ 
the  Secretary  of  State  is  present,  if  there  is  a  difference  of  at  meet- 

•     

opinion  on  any  question,  except  (a)  a  question  with  respect  to  f^f"^  ^2 
which  a  majority  of  votes  at  a  meeting  is  by  this  Digest  ^c*-  c 

106,  8.  23.] 

declared  to  be  necessary,  the  determination  of  the  Secretary  of 
State  is  final. 

(2)  In  case  of  an  equality  of  votes  at  any  meeting  of  the 
council  the  person  presiding  at  the  meeting  has  a  casting  vote. 

(3)  All  acts  done  at  a  meeting  of  the  council  in  the  absence 
of  the  Secretary  of  State  require  the  approval  in  writing  of 
the  Secretary  of  State. 

(4)  In  case  of  difference  of  opinion  on  any  question  decided 

at  a  meeting  of  the  council,  the  Secretary  of  State  may 

require  that  liis  opinion  and  the  reasons  for  it  be  entered  in 

the  minutes  of  the  proceedings,  and  any  member  of  the 

council  who  has  been  present  at  the  meeting  may  require  that 

his  opinion  and  any  reasons  for  it  that  he  has  stated  at  the 

meeting  be  also  entered  in  like  manner. 

(a)  A  majority  of  votes  is  neoessaiy  for  decisions  on  the  following 
matters : — 

1.  Appropriation  of  revenues  or  property,  a.  23. 

2.  Issuing  securities  for  money,  s.  28. 
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3.  Rale  or  mortgage  of  property,  b.  3 1 , 

4.  Contraota,  s.  32. 

5.  Alteration  of  salaries,  h.  80. 

6.  Furlough  rulcB,  a.  89. 

7.  Indian  appointmenta,  s.  90, 

8.  Appointments  of  natirefl  of  India  to  offices  reserved  for  Indiui  | 
Ciril  Service,  8.  94. 

9.  ProviBional  appointments  to  poat^  on  the  Oovemor- General's  ] 
Council,  fl.  83,  and  to  reserved  offices,  b.  95. 

11,  The  Secretary  of  State  may  constitute  oommittees  of  1 
the  Council  ot  India  for  tlie  more  convenient  transaction  ot  ' 
buRlness,  and  direct  what  departments  of  business  are  to  be  J 
-]  under  tlioae  committeefl  respectively,  and  generally  direct  tlw 
manner  in  which  all  buainese  of  the  council  or  committeeag 
thereof  is  to  be  transacted  (o). 

(a)  Tlie  eilBting  committees  are  Finance,  Political  and  SeoreVi 
Military,  Revenue  and  StatieticB,  Public  Works,  Stores,  and  JudicialT 
and  Public, 

Orders  and  DisjxUcfies. 
12,— (i)   Subject  to  the  proviaioriB  (n^  embodied  in  th»fl 
i_  Digest,  every  order  or  communication  proposed  to  be  sent  to  \ 
'}'  India,  and  every  order  proposed  to  be  made  in  the  Unit«d  | 
n  Kingdom  by  the  Secretary  of  State  under  the  Government  of 
India  Act,  1858,  must,  unless  it  has  been  submitted  to  a  meeting 
of  the  Council  of  India,  be  deposited  in  the  council  room  for 
the  perusal  of  all  members  of  the  council  during  seven  daysj 
before  the  sending  or  mailing  thereof. 

(2)  Any  member  of  the  CouncU  of  India  may  record,  itum 
a  minute-book  kept  for  that  purpose,  his  opinion  with  respect  I 
to  any  such  order  or  communication,  and  a  copy  of  every  I 
opinion  so  recorded  must  be  sent  forthwith  to  the  SecretwyJ 
of  State. 

(3)  If  the  majority  of  the  Council  of  India  bo  record  th^fl 
opinions  against  any  act  proponed  to  be  done,  the  Secretary  oiM 
State  must,  unless  he  defers  to  the  opinion  of  the  majority,  ^ 
record  his  reasons  for  acting  in  opposition  thereto. 

(o)  The   qualifications   relate  to   urgency  orders   under  b.    I 
secret  orders  under  e.  14. 
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IS. — (i)  Where  it  appears  to  the  Secretary  of  State  that  Provi- 
the  dispatch  of  any  communication  or  the  making  of  any  ^^g^^^  ^f 
order,  not  being  an  order  for  which  a  majority  of  votes  at  a  ?'^^^^' 
meeting  of  the  Council  of  India  is  by  this  Digest  declared  to  Vict.  c. 
be  necessary  (a),  is  urgently  required,  the  communication  may 
be  sent  or  order  made,  although  it  has  not  been  submitted  to 
a  meeting  of  the  Council  of  India  or  deposited  for  the  perusal 
of  the  members  of  that  council. 

(2)  In  any  such  case  the  Secretary  of  State  must,  except 

as  by  this  Digest  provided  (6),  record  the  urgent  reasons  for 

sending  the  communication  or  making  the  order,  and  give 

notice  thereof  to  every  member  of  the  council. 

(a)  See  note  on  s.  la 

(6)  The  exception  is  nnder  the  next  section,  s.  14. 

14. — (i)  Where  an  order  concerns  the  levying  of  war  or  Provwion 
the  making  of  peace,  or  the  treating  or  negotiating  with  any  secret 
prince  or  State,  or  the  policy  to  be  observed  with  respect  to  ^**J«- 
any  prince  or  Stat«,  and  is  not  an  order  for  which  a  majority  patchcA. 
of  votes  at  a  meeting  of  the  Council  of  India  b  by  this  Digest  ni,  o.  52, 
declared  to  be  necessary  (a),  and  is  an  order  which  in  the!^^^^^i^ 
opinion  of  the  Secretary  of  St«te  is  of  a  nature  to  require  ^^f •  *5. 
secrecy,  the  Secretary  of  State  may  send  the  order  to  the  21  ft  22 
Gtovemor-General  in  Council  or  to  any  local  Gtovemment  or  106,  •.27.] 
officer  in  India  without  having  submitted  the  order  to  a 
meeting  of  the  Council  of  India  or  deposited  it  for  the  perusal 
of  the  members  of  that  council,  and  without  recording  or 
giving  notice  of  the  reasons  for  making  the  order  (6). 

(2)  Where   any  dispatch   from   the   Governor-General   in  [xx  Geo. 
Council,  or  from  the  Governor  in  Council  of  Madras  or  of  g^  ^^ /  ^  * 
Bombay,  concerns  the  government  of  British  India,  or  any  of  V^^^ 
the  matters  aforesaid,  and  in  the  judgement  of  the  authority  fo^  ••  28.] 
sending  the  dispatch  is  of  a  nature  to  require  secrecy,  it  may 
be  marked '  Secret '  by  the  authority  sending  it ;  and  a  dispatch 
so  marked  is  not  to  be  communicated  to  the  members  of  the 
Council  of  India  unless  the  Secret arv  of  State  so  directs. 

(a)  8ee  note  on  n.  la 
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',  T')'-  V' r  .-.r  ■ -?  .  ^i  i:,..,.  (II.  <..^^.  .»,  ...  ?;i.  -.viiirh  (MinBtitiitiHi 
I'M*  HniH  f.f  (V,iitrnl.  .jir,-<>tivj  rhnt  a  iMimmiit*^  or  sftcpecy.  eonaiuting 
"t  nr.t  rnop«*  thi\r\  thrfv»  mprnhoiN,  shinild  l)o  formed  out  of  the  diiectors 
•  tt  thf  <^vnnnnv.  hthI.  wKt-n  th^  l^o  vrrt  of  t  Imurol  issoed  ordera  requiriaiK 
M*<T»>ov,  th»'  '^'vnmitt**''  nf  -«»rrpov  whs  to  ir^nHiait  thu  ordeifl  to  iudia« 
■.\iTh''»Mt  iT>t"'»rnnn?  rli,-  r.TM^r  Mir'ftorrt.  I'^fo  auove  p.  ».';.)  These 
iiir(*f't!on'  xif-ro  ri'T.rn<hhv»'l  l>v  th**  (  h  irtf»r  A-  L  nt  irii  l."^.^  <jrtO.  lEL 
' .  -.".  s*-.  Trj,  J,, I.  Mn<l  l»v  Hi.-  Chiirt^r  Act  or  i.S;;  ( ;  fc  j.  Will.  IV.  <•..  85. 
^s.  :■-.  ;f)i.  Tin^  <;«^vprnmftnt  ot  Iiuiia  Ati,  iM^.S  (2i  ic  22  Vict.  c.  lijrj, 
-.  .?~^  iJire<»tp<l  thfJt.  oniern  wrhir-h  toimerlv  vv'»^Qt  throuoh.  the  secret 
inmmitt«H*  n«M»d  n»ir-  ^^  rofninunicated  to  tht?  counciL  unieBs  tiiev  were 
ni'Hfr^  fi»r  wliii-h  «i  ?!Ui jority  ot  vniea  01  iho  councii  \r.iii  required.  There 
.irr»  tjrnilrtr  proriMjonH  ^>  to  riir^fiatolies  fri/m-  Iiiduu  '  "^ecret  "  ordern 
.)rn  Tisnnlly  «^ommnTiipat<H-l  to  thi'  Politirai  iUid  Secret  *  Ntininittee  01  the 
<-nnn^l.     .>!>*»  n^ov#*.  -;.   ii.) 

siirnatiirp  15. — 'T)  Evffv  ^rder  or  roinniunictttion  st^nt  to  India,  and 
:nhlrpss  of  fwiw^  :i-i  ♦*\T»ve*<'*i  V  ;n(>vui(Hi  b\'  fliid  L'iirestj  intTV  Older  made 
r^i  I**^*' '  *'»  *''''  f'nit*fl  Rinofdom  in  relation  to  tiiD  ijoverrmient  of  Iiidiu 
Vici.  r.       iMirlf^r  1 1ns  Act.  iviii.'^t  bt-  Hiirned  bv  the  cSetTetarv  ot  Stato  (fiK 

(j)  Kvery  riispatoh  from  the  <TOvprnor-i^iieral  iii  <  ounoii 
or  from  tlip  (iov^rnor  in  roiincil  of  Madras  or  ot   liombav 

a 

rmiyt  }>f*  ncHrf^ped  to  th«  S<»eretary  of  vState  ('*). 

•fi)  T}n«  r.'pro<ln«*«w  r!ii-  t'xiatme  ciiacimont.  i»ut  ot  <  ourne  appLiuH 
only  *'.  rtVi/MMl  ..tr|i»r5  and  •■^•^mmunicationH.  Il  is  not  'lear  to  what 
lifivi^ion**  '  f  mv)  rU*^  ^:\\'\nii  r-'tors. 

(h\  'I'hi-*  T.'PO(jni7p«  tin*  rieht  c-r  the  <iov<^mmentK  ot  Madras  .vud 
Komhny  '<)  •'<>mmnniontf  dirootly  ^\ith  the  Se<?retary  of  State,  a  right 
<U-v\vi  t]  from  ^^  t  m**  wh^n  .\radra<»  and  fiombay  constituted  indopoadent 
}»r'-idrnrio^5  focreth^r  .nth  tlip  PrMidency  ot  i^mgal.  and  ))efore  a 
L'fn' nl  (ior.^rnnvnt  r,f  IndiH.  Iiad  l>een  eMtablifihed. 

<:<iininuin-  16.  Wli^n  ;tny  ord^r  in  sent  to  India  directing  the  aetiiai 
l*irli"  '•'»in?noTiprTnont  nf  howtilitieH  by  His  Majesty's  forces  iu  Liidia. 
inMTii.as      |),<.  f^^t  .,f  \\\o  order  liavinfi;  been  sent  must,  unless  the  order 

to  (^^^IlM•^ 

for  <-onj-  h  >-■  i»»  \hr^  m'^nnfim^  been  revoked  ot  suspended,  be  commtini- 
ii!]i't'ii'"t!..  ■  t^'  '1  t«,  bi.ili  Knn««es  of  Pj».rliainent  within  three  inontiis  after 
\^\i*  *  '  *'"  '  ""'1'"L'  "f  tbr  onler.  or,  if  P^iHiament  is  not  sitting  at  the 
'' ' .  - 1  '  i'\pir;»«lMTi  i.f  llinsn  three  inonlhs.  then  within  one  month  after 
tlj.    iMvf  fiH'finL' ^»f  F'arlinniont  (a). 

'"'**:  17    [t    :v  fh'»  diifv  of  the  f if »vorru>r-( General  in  Council  to 

h  I,  ...inH  i,.  fho  So.  ri'tnry  i^f  Stn*e  tfinstivntly  and  diHgently 


i 
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an  exact  particular  of  all  advices  or  intelligence,  and  of  all  governor- 
transactions  and  matters,  coming  to  the  knowledge  of  the  ^"h  Sec- 
Governor-General  in  Council  and  relating  to  the  government,  g^Jj^  ^* 

commerce,  revenues,  or  affairs  of  India  (a),  [13  Geo. 

111,0.63, 
(a)  This  reproduces  an  enactment  contained  in  the  Regulating  Act,  s.  9.] 

^773*  hy  which  Warren  Hastings  and  his  successors  were  directed  to 

correspond  regularly  with  the  Court  of  Directors  at  home,  hut  its 

re-enactment  would  prohahly  not   he  considered  necessary  at  the 

present  day. 

Establishment  of  Secretary  of  State, 
18. — (i)  His  Majesty  the  King  may,  by  Order  in  Council,  Estahlish- 
fix  the  establishment  of  the  Secretary  of  State  in  Council  and  ^^^  Seore- 
the  salaries  to  be  paid  to  the  persons  on  that  establishment.      gH^^' 

(2)  Every  such  order  must  be  laid  as  soon  as  may  be  before  fe^  *  ^^ 
both  Houses  of  Parliament.  106,  Bs.15, 

(3)  No  addition  may  be  made  to  the  said  establishment,  nor 
to  the  salaries  authorized  by  any  such  order,  except  by  a 
similar  Order  in  Council  to  be  laid  in  like  manner  before  both 
Houses  of  Parliament. 

(4)  The  regulations  made  by  His  Majesty  for  examina- 
tions, certificates,  probation,  or  other  tests  of  fitness  in  relation 
to  appointments  to  junior  situations  in  the  civil  service  apply 
to  such  appointments  on  the  said  establishment. 

(5)  Subject  to  the  foregoing  provisions  of  this  section,  the 

Secretary  of  State  in  Council  may  make  all  appointments  to 

and  promotions  in  the  said  establishment,  and  remove  any 

officer  or  servant  belonging  to  the  establishment  (a). 

(a)  This  Lb  the  enactment  by  which  the  staff  of  the  India  Office  is 
regulated. 

19.  His  Majesty  may  by  warrant  under  the  Royal  Sign  Pendens. 
Manual,  countersigned  by  the  Chancellor  of  the  Exchequer,  1^^*^^^ 
grant  to  any  secretary,  officer,  or  servant  appointed  on  the  106,  s.  18.] 
establishment  of  the  Secretary  of  State  in  Council  such  com- 
pensation, superannuation,  or  retiring  allowance  as  may  be 
granted  to  persons  on  the  establishment  of  a  Secretary  of 
State  under  the  laws  for  the  time  being  in  force  concerning 
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■  ■••'■*■<■     '  ■'   ■  iflff.  Iiip.  tri  t)i/. /.ri(/ifif.nr-?  iihI  in  thf*  artill«>ry, 
.'•1    '  .iiiliilut,  -    tf<.irrliti(flv,    diiil    fr,r   pn*>tr.rihinf(   thf 

'  '   I    -'•.(iri    III    1  iiii'it   'Mfii  i>Mfiflw|iiiiiii  ^liiill  Im*  <*T4imini*il. 
" ■.   •    •       I.  ii««;i»i»  mil  wifiiliii'i  iii|^  >tiii>|i  iiT«tnnniilti>n*<. 

ti,    •  -Mill      (   Oi,.   ^^  IimIi'  Miitiilirr  nf  |irrM«i||!>i  to  l»0 

'     I'-^M  ^  ■M^\^  ^«"  *.-K.  <i'i|  ,ti-i  <\rt|inf{  t«>  such 
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«kil  IttTT  ttwk.  mil  <fiftdli  nHO&IKi?  ^  svogncill  iJbuIf!  ^w^  ^.'tni^  ^  V«A  n^ 

fuitiT.    OlWr»  iwiMtyd  4irNf  ^*«HlHbiJki|ik  Mi<i  «v«l  iv^  luikl^  w^WmI 

into  Actowkl  in  c«k<«l4itim|r  iW  oiN>^t<MilK  nwliMr  «k  Jt5^    TW  W^^ft  ^v 

appointipd  to  tl^  IndHui  Aimr  <l^xv<^»iv1^  \^  iW  ipi^(iew»wr»  M¥iI  av1^W<^> 
mitfl  be  the  «oii$  of  IndMii  :s«WT;iint«. 

TW  Act  of  iftSo  (2 jt  lb  ^  Tict.  e.  uvK  wKWIi  *K4«*li«(>il  iKe  I^iw^^nm^ 
Army.  Mid  wlikli  w:i»  fMi«M<d  on  Aimswtt  >\  i^\  |«\%YidiKl  lK»l  *  iW 
same  ov  equal  pix^Tision  Kmt  the  A^n:!^  of  |¥Nrai^^«  wKo  har^  wMnrv^l  ^ 
India  ahall  be  maintainfd  in  any  plan  fVvr  the  Tv\>V|p(u\iltalJk>n  <4  IW 
Indian  Atdit/  TW  node  of  ap(H>intnHH)t  to  the  XaUw  Am^v  w^ 
meantime  attend.  In  pm^uance  %>f  tKist  iwxwiAHHU  an  %M^K^r  wa« 
Bflsned  in  1862,  tinder  whicli  the  Seeretaty  <4  Slate  make*  a|>|^^nfMH^itA 
to  cadetshipe  at  Sandhunt^  fixed  at  twenty  anntiaKy»  Umitip^i  to  th«^ 
son«  of  Indian  Morrantik  TKe  expenw«  of  the«e  eadeta  are  borne  by 
India,  if  their  pecuniaiy  circumatancea  are  mteh  a«  to  )uMi(y  the  |viy^ 
ment.  Regulations  as  oonteni(4ated  by  s,  ,^5  of  the  l^^vemment  of 
India  Act,  1858,  have  been  ma^ie  gi'»vemiiui  the  seleetitHU  mhI  are 
rigidly  foUowed.  The«ie  cadetahipa  differ  fnmt  the  old  t^nea  in  that 
they  are  not  directly  and  nece«sarily  eiutiu«cted  with  the  Indian  Am\y» 
for  a  cadet  might  pa«s  from  Sandhurst  into  the  British  Am\v  and  not 
into  the  staff  corps.  But  the  object  is«  of  ooume.  to  sup)i|y  the  Imllait 
Army.  The  word  *  cadet  *  in  the  (lovemment  of  India  Aot  has  n\> 
express  limitation,  and  the  present  cadets  ap|)ear  to  fsU  within  the 
meaning  of  the  term.  Tn  practice,  appointments  of  (^detn  do  not  now 
go  to  the  King. 

Section  34  appears  to  be  s|)ent,  and  s.  }^  to  l>e  virtually  re|MHile<l  by 
the  abolition  of  the  Indian  Army.  The  effect  of  the  other  t  wo  seeilons. 
so  far  as  they  are  in  force,  is  reproduced  in  the  Digest. 

21. — (i)  His  Majeaty  may,  by  wriiiivg  uiult«r  tlio  lioyiil  iSiwersof 
Sign  Manual,  oount'erHigmHl  by  tht^  8ftor<«t<ary  of  Htato,  rt«^ 
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-jctetari   movo  or  (iitiniifis  any  person  holding  office  under  the  Crown 
nfBtBteaa  .     ,    .. 
loremoTftl'"  Ina"*- 

[33  Geo"       (^^  -^  copy  ot  any  writii^  under  the  Royal  Sign  Manual 
in,  c,  S3,  removing  or  diemissing  any  such  person  must,  within  eight   ; 
3^4 Will,  days  after  the  signature  tliereof,  be  communicated  to  the    ' 
"W.  75"    ^'^'^^'"■y  of  State  in  Council. 

Vict."  (3)  Nothing  in  this  enactment  aflectn  [any  of  Hia  Majeety's 

■<*•■- 38.1  powera  over  any  officer  in  the  army,  or]  the  power  of  the  , 
Secretary  of  State  in  Council  [or  of  any  authority  in  India]  , 
to  remove  or  dismisa  any  such  perBon. 

This  is  an  athMnpt  to  reproduce  the  net  reeult  of  a  series  of  enact- 
ments, which  are  tttill  in  the  Rttttute  book,  but  the  earlier  of  which 
were  intended  to  give  the  Crown  power  over  servants  of  the  Ea«t  India 
Company,  and,  therefore,  are  not  wholly  applicable  to  existing  oircum- 
ntnnces.  The  saving  words  in  square  brackets  do  not  reproduce  any 
existing  enactment,  but  represent  the  effect  of  the  law. 

The  Charter  Act  of  1793  (33  Geo.  Ill,  o.  52)  enacted  (ss.  35,  36)    ■ 
that  :— 

'  35.  It  shall  and  may  be  lawful  to  and  for  the  King's  Majesty,  hia 
heirs  and  successors,  by  any  writing  or  instrument  under  his  or  their 
sign  manual,  oount«rsigDed  by  the  president  of  the  Board  of  Commia- 
sioners  for  the  Affairs  of  India,  to  remove  or  recall  any  person  or  persona 
holding  any  office,  employment,  or  commission,  civil  or  military,  nnder 
the  said  united  Company  in  India  for  the  time  being,  and  to  vacate 
every  or  any  appointment  or  appointmenfa. 
aions,  ot  any  person  or  persons  to  any  such 
offices  or  employments ;  and  that  all  and  every  the  powera  and  authori- 
ties of  the  respective  persons  so  removed,  recalled,  or  whose  appoint- 
ment or  commission  shall  be  vacated,  shall  cease  or  determine  at  oF 
from  such  respective  time  or  times  as  in  the  said  writing  or  writings 
shall  be  expressed  and  specified  in  that  behalf :  Provided  always, 
that  a  duplicate  or  copy  of  every  such  writing  or  instrument  under 
His  Majesty's  sign  manual,  attested  by  the  said  president  for  the  time 
being,  shall,  wiUiin  eight  days  afler  the  same  shall  be  signed  by  His 
Majesty,  his  heirs  or  successors,  be  transmitted  or  delivered  to  the 
chairman  or  deputy  chairman  for  (he  time  being  of  the  said  Company, 
to  the  intent  that  the  Court  of  Directors  of  the  said  Company  may  be 
apprised  thereof. 

'  36.  Provided  always,  .  .  .  that  nothing  in  this  Act  contained  shall 
extend  or  be  construed  to  preclude  or  lake  away  the  power  of  the 
Court  of  Directors  of  the  said  Company  from  removing  or  recalling 
any  of  the  officers  or  servants  of  the  said  Company,  but  that  the  said 
rourt  shall  and  may  at  all  times  have  full  liberty  to  remove,  recall,  or 
(lismiss  any  of  such  officers  or  servants  at  iheir  will  and  pleasure,  ia 
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Ihe  like  manner  as  if  this  Act  had  not  been  made,  any  govemor-ganerai, 
governor,  or  commander-in-ctuef  appointed  by  Hie  Majetity,  hia  heirs 
or  succesxora,  through  the  default  of  appointment  by  the  said  Court 
o(  Direotora,  always  eicvpted,  anything  herein  contained  to  the  con- 
trary notwithstanding.' 

The  Charter  Act  of  1833  (3  &  4  Will.  IV,  c.  85.  bb.  74.  75)  enacted 
that — 

'  74.  It  ahali  be  lawful  for  Hia  Majesty  by  any  writing  under  hla 
Hign  manual,  couDtersigned  by  the  president  of  the  said  Board  of 
Commiasioaers,  to  remove  or  diamiss  any  person  holding  any  ofiiec, 
employment,  or  c^ommisaiou,  civil  or  military,  under  the  said  Contitaay 
in  ludia,  and  to  vacate  any  appointment  or  commiasion  of  any  peraoa 
lo  any  such  office  or  employment. 

'  75.  Provided  nlwsyH,  that  nothing  in  this  Act  contained  ahall  take 
away  the  power  of  the  said  Court  of  Directors  to  remove  or  dismisx  any 
of  the  officers  or  xervanls  of  the  said  Company,  but  that  the  aaid  court 
shall  and  may  at  all  times  have  full  liberty  to  remove  or  dismiss  any  of 
such  offieerH  or  servants  at  their  will  and  pleasure.' 

And  finally  the  Government  of  India  Act,  1858  (21  &  32  Vict,  c.  106, 
fl.  JS),  enacts  that;  — 

'  Any  writing  under  the  Royal  Sign  Manual,  removing  or  dismissing 
apy  person  holding  any  office,  employment,  or  commiaaion,  civil  or 
military,  in  India,  of  which,  it  this  Act  had  not  been  passed,  a  copy 
would  have  been  required  to  bo  transmitted  or  delivered  within  eight 
days  after  being  signed  by  Her  Majesty  to  the  chairman  or  deputy 
chairman  of  the  Court  of  Directors,  shall  in  lieu  thereof  be  i-ommunicated 
within  the  time  aforesaid  to  the  Secretary  of  State  in  Council.' 

The  countersignature  of  the  Secretary  of  State  woa  aubalitutcd  for 
the  countersignature  of  the  president  of  the  Board  of  Control  by  the 
Government  of  India  Act,  1858.     (See  above,  s.  2.) 

The  tenure  of  persons  serving  under  the  Government  of  India,  or 
under  a  local  Government,  is  presumably  tenure  daring  the  pleasure 
of  the  Crown.  In  the  case  of  Grant  v.  The  BeerOary  oj  State  for  India 
in  Council,  L.  R.  2  C.  P.  D.  455  (1877),  the  plaintiff,  formerly  an  officer 
in  the  East  India  Company's  service,  appointed  in  1840,  and  subae- 
quently  continuing  in  the  Indian  Army  when  the  Indian  military  and 
naval  forces  were  transferred  to  the  Crown,  brought  an  action  against 
the  defendant  for  damages  for  being  compulaorily  placed  by  the  Govern- 
ment upon  the  pension  list,  and  ao  compelled  to  retire  from  the  army. 
It  was  held  on  demurrer  that  the  claim  disclosed  no  cause  of  action, 
because  the  Crown  acting  by  the  defendant  had  a  general  power  of 
dismissing  a  mihtary  officer  at  its  will  and  pleasure,  and  that  the 
defendant  could  nutlie  no  contract  with  a  military  officer  in  derogation 
of  this  power.  In  tbe  case  of  Shmlon  v.  Smith  (1895),  A.  C  229,  whioh 
wfta  an  appeal  from  the  Supreme  Court  of  Western  Australia,  it  was 
held  that  a  Colonial  Government  is  on  the  same  footing  as  the  Homo 
(iovommeni  with  respect  lo  the  employment  and  dismissal  of  servants 
o(  the  Crown,  and  Ibut  ihcHc,  in  the  absence  of  special  contract,  bold 
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except  for  tiuch  miscoaduct  as  would,  in  the  opmiou  of  a  court  of 
justice,  judtify  his  lemovai ;  whilst  a  penoQ  holding  during  pleasure 
can  be  removed  without  any  reason  for  his  removal  being  assigned. 
See  Anson,  Law  and  Cuiiom  of  the  dmfiiimlHm  (second  edition), 
pt.  ii.  p.  213.  See  also  WiUis  v.  Oipps^  6  State  Trials  N.  S.  311  (1&46), 
as  to  removal  of  judicial  officers. 


PART  II. 

Revsnuss  of  I>'DL\. 

22. — (I)  The  revenues  of  India  are  received  for  and  in  the  Applioa- 

tion  of 
name  of  His  Majeety,  and  may;  subject  to  the  provisions  ^iTenueH. 

embodied  in  this  Digest  (a),  be  applied  for  the  purposes  of  the  v^*J[q5 

government  of  British  India  alone.  (^  ^7- 

21  ft  22  ' 

(2)  There  are  to  b3  charged  on  the  revenues  of  India  alone —  ^^**  ^* 

100,  SS.  3, 

(a)  all  the  debts  of  the  East  India  Company  ;  and  42.] 

(6)  all  sums  of  money,  costs,  charges,  and  expeiu$es  which,  r},  *  ^- 
if  the  Government  of  India  Act,  1858,  had  not  been  106. 
passed,  would  have  been  payable  by  the  East  India  Com- 
pany out  of  the  revenues  of  India  in  respect  of  any 
treaties,  covenants,  contracts,  grants,  or  liabilities  existing 
at  the  commencement  of  that  Act ;  and 

(c)  all  expenses,  debts,  and  liabiUties  lawfully  contracted 
and  incurred  on  account  of  the  government  of  India  (6) ;  and 

(d)  all  payments  under  the  Government  of  India  Act,  1858. 

(3)  For  the  purposes  of  this  Digest  the  revenues  of  India 
include — 

(a)  all  the  territorial  and  other  revenues  of  or  arising  in 
British  India ;  and 

(6)  all  tributes  and  other  payments  in  respect  of  any 
territories  which  would  liave  been  receivable  by  or  in  tho 
name  of  the  East  India  Company  if  the  Government  of 
India  Act,  1858,  had  not  been  passed  ;  and 

(c)  all  fines  and  penalties  incurred  by  the  sentence  or  order 
of  any  court  of  justice  in  British  India,  and  all  forfeitures 
for  crimes  of  any  movable  or  immovable  property  (6)  in 
British  India ;    and 
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(rf)  all  movable  or  immovable  property  (c)  in  British  India 
escheating  or  lapsing  for  want  of  an  lieir  or  succesBor  (d), 
and   all   property  in  British  India  devolving   as   bona 
vacantia  for  want  of  a  rightful  owner. 
(4)  All  other  money  vested  in,  or  arising  or  accruing  from 
property  or  rights  vested  in,  His  Majesty  under  the  Govern- 
ment of  India  Act,  1858,  or  to  be  received  or  disposed  of  by 
the  Secretary  of  State  in  Council  under  that  Act,  must  bo 
applied  in  aid  of  the  revenues  of  India. 

{a)  The  qualiticatioa  refera  to  b.  34,  under  which  there  is  power  to 
diapOHe  of  escheated  property. 

(6)  Hee  Shiviibhijan  v.  Secretary  nf  Stste  for  India,  I.  L.  R.  28  Bom. 
3  =  4.  3^'- 

(c)  Theexpresuionin  the  Autia 'real  01  personal  estate,'  but  'movabla 
or  immovable  property '  is  more  inteUigibls  in  India,  where  the  tenoa 
are  defined  by  the  General  Clauses  Act  (X  of  1897,  a.  3  (25),  (34) ). 

(d]  As  to  the  circumstances  under  which  properly  in  India  may 
escheat  or  lapae  to  the  Crown,  nee  Collector  of  Maavlifoiam  v.  Cavoly 
Vencata  Narrainajxik,  8  Moore  Ind.  App.  500 ;  and  Ranee  Sonet  Kouxir 
V.  Mkza  Uumvt  Bdhadoor,  L.  R.  3  I.  A.  92. 

Contjol  of  23.  The  expenditure  of  the  revenues  of  India,  both  in 
of  State  India  and  elsewhere,  is  subject  to  the  control  of  the  Secretary 
ue^^tiirD  '-'^  State  in  Council,  and  no  grant  or  appropriation  of  any 
of  rave-  part  of  those  revenues,  or  of  any  other  property  coining  into 
[21  &  22  the  poBBPssion  of  the  Secretary  of  State  in  Council  by  virtue 
in^  /41 1  °^  ^^'^  Government  of  India  Act,  1858,  may  be  made  without 

I  the  concurrence  of  a  majority  of  votes  at  a  meeting  of  the 

Council  of  India. 


This  section  of  tlie  Act  of  1858  hus  given  rise  to  questions  as  to  the 
relations  between  the  Secretary  of  State  and  his  council,  and  between 
the  Secretary  of  State  in  Council  and  the  Government  of  India. 

On  the  first  question  there  was  an  important  debate:  in  the  Mouse 
of  Lords  on  April  29,  1869  (Hansard,  195,  pp.  1821-1846),  in  which 
the  Marquis  of  Salisbury  and  the  Dvke  of  Argyll  took  part,  and  which 
was  made  rcmarkabU;  by  a  difference  of  opinion  between  high  legal 
authorities  on  the  construction  of  this  section,  one  view,  the  stRcter. 
being  maintained  by  Lord  Caima  and  Lord  Chelmsford,  and  a  different 
view  by  the  then  Lord  Chancellor,  Lord  Hatherley.  The  diacussion 
showed  that  whilst  the  object,  and  to  some  extent  the  effect,  of  this 
section  was  to  impose  a  constitutional  restraint  on  the  powers  of  the 
Secretary  of  State  with  respect  to  the  expenditure  of  money,  yet 
restraint  could  not  be  effectively  asserted  in  all  cuseii,  es^icciuUy  w] 


of  the  ^H 
et  this  ^H 
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Imperial  questions  were  involved.  For  inatnnpe,  the  power  to  make 
war  Dece«sarily  involves  eipeaditure  of  revenues,  but  is  a  power  for 
the  exercise  of  which  the  concurrence  of  a  majority  of  votes  at  a  meeting 
of  the  council  cannot  be  made  a  neceaaary  condition.  The  Secretary 
of  Slate  is  a  member  of  the  Cabinet,  and  in  Cabinet  questiona  the 
decision  of  the  Cabinet  miiBt  prevail. 

As  to  the  second  point,  questions  have  been  raiaed  aa  to  the  powers 
of  the  Indian  Legislature  to  appropriate  by  Indian  Acte  to  specific 
objects,  provincial  or  Imperial,  aoorocs  of  income,  such  as  terry  tees 
and  other  tolla,  proceas  fees,  rates  on  land,  licence  taxca,  and  income 
taxes.  But  ft  itrict  view  of  the  enactment  in  the  Act  of  1858  would 
be  inconaistenl  with  the  general  course  of  Indian  legislation,  and  would 
give  rise  to  inconveniences  in  practice. 

24.  Except  for  preventing  or  repelling  actual  invasion  of  EUatric- 
His  Majesty's  Indian  possessions,  or  under  other  sudden  and  apphca- 
urgant  necessity,  the  revenues  of  India  are  not,  without  tlie  ''*•"  "' 
consent  of  botli  Houses  of  Parliament,  applicable  to  defraying  to  military 
the  expenses  of  any  military  operation  carried  on  beyond  the  beyond 
external  frontiers  of  those  possessions  by  His  Majesty's  forces  frontier 
charged  upon  those  revenues.  ^}  *  '- 

Aa  to  the  object  and  efFect  of  this  enactment,  and  in  particular  as  to  loO,  a.  55. J 
whether  it  requires  the  consent  of  Parliament  to  be  obtained  before 
WOT  ia  commenced,  see  Hansard,  151,  July  19,  2j,  1858  (DebatcH  on 
poBsiog  of  Government  of  India  Act) ;  Hansard,  240.  May  20.  21,  23, 
1S78  (Employment  of  Indian  Troops  in  Malta) ;  Hansard,  243,  Decem- 
ber 16,  17,  1878  (Afghan  War) ;  Hansard,  272,  273,  July  27,  31.  1882 
(Egypt);  Hansard,  295,  Mareh  5,  9,  16.  1885  (Soudan);  Hansard, 
302.  pp.  522-347,  January  25,  1886  (Annexation  of  Upper  Burma). 
July  6.  1896  (Soudan) ;  April  13,  1904  (Tibet) ;  Correspondence  na  lo 
incidence  of  cost  of  Indian  troops  when  employed  out  of  India.  1896 
(C.  8131) ;  Anaon,  Law  ond  Cvnlcm  0/  the  CcTflihificn,  Part  ii.  p.  361 
{second  edition).     See  also  s.  16  of  this  Digest. 

25. — (i)  Such  parts  of  the  revenues  of  India  as  are  remitted  Accounts 
to  the  United  Kingdom,  and  all  money  arising  or  accruing  jj^y  of 
in  the  United  Kingdom  from  any  property  or  rights  vested  '^'f  *'"' 
in  His  Majesty  for  the  purposes  of  the  government  of  India,  [21  &  22 
or  from  the  sale  or  difiposal  thereof,  must  be  paid  to  the  ,06.  ss! 
Secretary  of  State  in  Council,  to  be  applied  for  the  purposes  ^j'^5- 
of  the  Government  of  India  Act,  1858.  Vict.  c.  41, 

(2)    All  such  revenues  and  money  must  be  paid  into  the  26*  27 
Bank  of  England  to  the  credit  of  an  account  entitled  *  The  ^^^g  ,,5_] 
Accoimt  of  the  Secretary  of  State  in  Council  of  India,' 
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(3)  The  money  platted  to  the  credit  of  tliis  account  is  paid  J 
out  on  drafts  or  orders,  either  signed  by  two  members  of  the 
Council  of  India  and  countersigned  by  the  Secretary  of  State 
or  one  of  liis  under  secretaries  or  his  assistant  under  secretary 
or  signed  by  the  accountant-general  on  the  establishment  of 
the  Secretary  of  State  in  Council  or  by  one  of  the  two  senior 
clerks  in  the  department  of  that  accountant-general  and 
countersigned  in  such  manner  as  the  Secretary  of  State  in 
Council  directs ;  and  any  draft  or  order  bo  signed  and 
countersigned  effectually  discharges  the  Bank  of  England  j 
for  all  money  paid  thereon. 

{4)  The  Secretary  of  State  in  Council  may  for  the  payment  I 
of  current  demands  keep  at  the  Bank  of  England  such  accounts  1 
as  he  deems  expedient,  and  every  such  account  is  to  be  kept  j 
in  such  name  and  be  drawn  upon  by  such  person  and  in  such  ( 
manner  as  the  Secretary  of  State  in  Council  directs. 

(5)  Tliere  are  raised  in  the  hooks  of  the  Bank  of  England  r 
such  accounts  as  may  be  necessary  in  respect  of  stock  vested   1 
in  the  Secretary  of  State  in  Council,  and  any  such  account  is 
entitled  '  The  Stock  Account  of  the  Secretary  of  State  la  ] 
Council  of  India.' 

(6)  Every  account  referred  to  in  this  section  is  a  public  \ 
account  (a). 

(a)  This  section  reproacnta  the  provisions  of  the  Government  of  J 
India  Act,  1858,  as  modified  by  22  &  23  Vict.  p.  41,  f>.  ,1,  and  2fi  &  27  [ 
Vif  t.  e.  73.  a.  16,  and  by  existing  practice. 

26.  TheSecretary  of  State  in  Council,  by  power  of  attorney  i 
executed  by  two  members  of  the  Council  of  India  and  counter- 
signed by  the  Secretary  of  State  or  one  of  his  under  secretaries, 
or  his  assistant  under  secretary,  may  authorize  all  or  anv  of  J 
the  cashiers  of  the  Bank  of  England — 

(a)  to  sell  and  transfer  all  or  any  part  of  any  stock  standing  J 
in  the  books  of  the  Bank  to  the  account  of  the  Seoretary.  I 
of  State  in  Council ;   and 

(b)  to  piircliaae  and  accept  stock  on  any  such  account ;  I 
and 
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(r)  to  receive  dividends  on  any  stock  standing  to  any  such 
account ; 

and  by  any  writing  signed  by  two  members  of  the  Council 
of  India  and  countersigned  as  aforesaid  may  direct  the  appli- 
cation of  the  money  to  be  received  in  respect  of  any  such 
sale  or  dividend. 

Provided  that  stock  may  not  be  purchased  or  sold  and 
toansferred  under  the  authority  of  any  such  general  power  of 
attorney,  except  on  an  order  in  writing  directed  to  the  chief  - 
cashier  and  chief  accountant  of  the  Bank  of  EIngland,  and 
signed  and  countersigned  as  aforesaid. 

27.  All  securities  held  by  or   lodged  with   the  Bank  of  PiroTision 
England  in  trust  for  or  on  account  or  on  behalf  of  the  Secretary  securities, 
of  State  in  Council  may  be  disposed  of,  and  the  proceeds  li*  ^  ^* 
thereof  may  be  applied,  as  may  be  authorized  by  order  in  106,  s.  48. 
writing  signed  by  two  members  of  the  Council  of  India  and  viet.  c.  7^ 
countersigned  by  the  Secretary  of  State  or  one  of  his  under  **  ^  ^^ 
secretaries,  or  his  assistant  under  secretary,  and  directed  to 
the  chief  cashier  and  chief  accountant  of  the  Bank  of  England. 

28. — (i)   All  powers  of  issuing  securities  for  money  in  the  Exercise 
United  Kingdom  which  are  for  the  time  being  vested  in  the  [^1/^*"**^" 

Secretarv  of  State  in  Council   must  be  exercised  by  the  powera. 

•^  [21  ft  22 

Secretary  of  State  in  Council  with  the  concurrence  of  a  Vict^  c. 

majority  of  votes  at  a  meeting  of  the  Council  of  India.  ^^  i^iy^ 

XT'    ^ 

(2)  Such  securities,  other  than  debentures  and  bills,  as^i^g^^. 

mi^ht  have  been  issued  under  the  seal  of  the  East  India  5^  ^  57 
^  Vict.  c.  70, 

(*ompany  must  be  issued  under  the  hands  of  two  members  s.  5.] 
of  the  Council  of  India  and  countersigned  by  the  Secretary 
of  State  or  one  of  his  under  secretaries,  or  his  assistant  under 
secretary. 

(3)  All  debentures  and  bills  issued  by  the  Secretary  of 
State  in  Council  must  bear  the  name  of  one  of  the  under 
secretaries  for  India  for  the  time  being,  and  that  name  may 
be  impressed  or  affixed  by  machinery  or  otherwise  in  such 
manner  as  the  Secretary  of  State  in  Council  directs. 

M  2 
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Vh*^  f-nnrtmf'nt^  bv  ^  hii'h  th^  -prn»r,iTy  ot  State  haft  frcim  time  to 
'im<*  ^tof^  Anthr%xi7fH\  r-i  hnirnw  v.r»d**r  ^iieci'ii  Acts.  <«r  fiir  >ipeHai 
piirpnf*»»«.  ^}\r*\\  i»-  mjIwnvH,  rvie  rmt  ivprodaced  here. 

Accomrrtfi        29.— 'i)    "')     TIh^  S«»crotai*y  f'i    ^taxe   in  Council    muss. 
anntiaUv     within   thfi  tiixt    ioiirtf^fn  (hivK  <hirinu  which  PATJiamnnt  is 

laid  before  _^l^-^     TH'Xt  *ittf-r  rjin  tirat  *liiv  ^-t  >[av  in  i^verv  vear*  lav 
rartm-  .  .  »     .  . 

incnt.         hefor<»  both   Hfaiw^  ot  T\irliament — 

i2I  &22 

Vict.  c.  (/7)    An  «<v*nunt  inv  tlie  financial  year  precefling  that  last 

.•<-vmpl«*t4Hi  .if  rhrt  .mnuivl  produce  of  the  revenaea  of 
Hritisih  India,  (iistintfuisiiinix  the  st^me  under  therespectire 
h(»ad8  llierwif,  *Ln  t*;inii  of  the  sovoral  provinces  :  and  *>£ 
all  the  annual  rof^pipts  and  liiabursementB  nt  home  iuid 
ahrnad  for  the  j»amoHefl  of  the  irovemment  of  India, 
(lifttinfiTuifihinfir  rhe  -ame  under  the  respective  heads 
t  hereof  : 

ih)  The  lat-f^t  c^tiniatx^  of  the  same  for  the  las^  tinancial 
vear : 

K)  The  amount  of  tho  <lebtH  'harseable  on  the  revenues 
^•f  Fndirt.  \Wtli  *  he  rates  nt  interer^t  they  respectively 
•  arry,  and   -he  annual  amount  of  that  interefit  : 

{^)  \n  .teoount  of  the  state  •>f  the  t^tfects  and  credits  in 
*moh  province,  ind  in  Hnaiand  or  rlaewhere,  applicablo 
;o  the  ])nrportos  .»f  the  government  of  India.  :iccordinjt5 
:n  the  Intest  advice«  wliich  liave  l)een  received  therenif  : 

ul  A  WM  of  the  ♦establishment  of  the  Secretary  of  Stnt4* 
in  ( 'oiineil.  and  the  salaries  and  aLlowanceH  payable  in 
i'f»speot   thereof. 

{2]  If  Jinv  new  or  inrreased  salar^^  or  pemiion  of  dfty 
pouTu!^  ;)  year  (>r  upwards  has  been  izranted  or  «;reat€Kl  within 
;i7»y  vo'^v  in  re*rj>eet  of  the  said  establitthment  [h),  the  par- 
ti'ulnrs  tlu^reof  must  he  speeially  stated  and  explained  at 
the  fof»t  r)f  the  .leeount  for  that  year. 

( \)  Tho  .loeount  muBt  be  accompanied  by  a  titatement 
pri'pnrofl  from  a  detailefl  repf)rt  from  each  province  in  British 
rndfM  in  such  form  ns  best  exhibitfi  the  moral  and  material 
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progress  and  condition  of  British  India  in  each  such  pro- 
vince (c). 

(a)  At  some  time  or  other  daring  the  session  of  Parliament,  usually 
towards  the  end,  the  House  of  Commons  goes  into  committee  on  the 
ESast  India  Revenue  Accounts,  and  the  Secretary  of  State  for  India 
or  his  representative  in  the  House  of  CJommons,  on  the  motion  to  go 
into  committee,  makes  a  statement  in  explanation  of  the  accounts  of 
the  government  of  India.  The  debate  which  takes  place  on  this  state- 
ment is  commonly  described  as  the  Indian  Budget  Debate.  The 
resolution  in  committee  is  purely  formal. 

(6)  The  words  'in  respect  of  the  said  establishment'  represent 
the  construction  placed  in  practice  on  the  enactment  reproduced  by 
this  section. 

(c)  This  is  the  annual  '  moral  and  material  progress  report.'  A 
special  report  is  published  at  the  expiration  of  each  period  of  ten  years, 
giving  a  very  full  and  interesting  account  of  the  general  condition 
of  India  at  that  date.  The  last  of  these  decennial  reports  was 
in  1904. 

30. — (i)    (a)    His  Majesty  may,  by  warrant   under  His  Audit  of 
Royal  Sign  Manual,  countersigned  by  the  Chancellor  of  the  account* 
Exchequer,  appoint  a  fit  person  to  be  auditor  of  the  accounts  ^.^*®^ 
of  the  Secretary  of  State  in  Council,  and  authorize  that  21  A  22 
auditor  to  appoint  and  remove  such  assistants  as  may  h^  ioS9».'s2. 
specified  in  the  warrant.  ^  L^^ 

(2)  Tlie  auditor  examines  and  audits  the  accounts  of  the ^3» »•  i] 
receipt,  expenditure,  and  disposal  in  the  United  Kingdom  of 

all  money,  stores,  and  property  applicable  for  the  purposes 
of  the  Government  of  India  Act,  1858. 

(3)  Tlie  Secretary  of  State  in  Council  must  by  the  officers 
and  servants  of  his  establishment  produce  and  lay  before  the 
auditor  all  such  accounts,  accompanied  by  proper  vouchers 
for  their  support,  and  must  submit  to  his  inspection  all  books, 
papers,  and  writings  having  relation  thereto. 

(4)  The  auditor  has  power  to  examine  all  such  officers  and 
servants  in  the  United  Kingdom  as  he  thinks  fit  in  relation 
to  such  accounts,  and  the  receipt,  expenditure,  or  disposal 
of  such  money,  stores,  and  property,  and  for  that  purpose, 
by  writing  under  his  hand,  to  summon  before  liim  any  such 
officer  or  servant. 
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(5)  The  auditor  muBt  report  to  the  Secretary  of  State  in 
Council  hJH  approval  or  disapproval  of  the  accounts  aforesaidU 
with  such  remark»  and  observations  in  relation  thereto  as  he 
thinks  fit,  specially  noting  any  case,  if  such  there  be.  in  which 
it  appears  to  him  that  any  money  arising  out  of  the  revenaes 
of  India  has  been  appropriated  to  other  purposes  than  those 
to  which  they  are  applicable. 

(6)  The  auditor  must  specify  in  detail  in  his  reports  all 
sums  of  money,  stores,  and  property  which  ought  to  be 
accounted  for,  and  are  not  brought  into  account  or  have  not 
l>ccn  appropriated,  in  conformity  with  the  provisions  of  the 
law,  or  whicli  liavc  been  expended  or  disposed  of  without 
due  authority,  And  must  also  specify  any  defects,  inaccuracies, 
or  irregularities  wliich  may  appear  in  the  accounts,  or  in 
the  authorities,  voucliers,  or  documents  having  relation 
thereto. 

(7)  T!io  auditor  must  lay  all  such  reports  before  both 
Houses  of  Parliament,  with  the  accounts  of  the  year  to  which 
the  reports  relate. 

(8)  The  auditor  holds  office  during  good  behaviour. 

(())  There  are  i>aid  to  the  auditor  and  his  assistants,  out  of 
the  revenues  of  India,  such  salaries  as  His  Majesty  by  warrant, 
signecl  and  countersigned  as  aforesaid,  may  direct. 

(lo)  The  auditor  and  his  assistants  are.  for  the  purposes  of 
su"|>erannuation  allowance,  in  the  same  position  as  if  they 
were  on  the  establishment  of  the  St»cretarv  of  State  in 
( '(Mincii. 

(fi)  The  diilicH  of  the  India  Office  auditor  aw  to  Indian  revenues  and 
expondit\ire  correspond  in  Bomo  respects  to  the  duties  of  the  comp- 
troller and  auditor-general  with  respect  to  the  revenues  of  the  United 
Kingdom.  But  the  reports  of  the  India  Office  auditor  are  not  referred 
to  the  PuMic  Acro\intR  Committee  of  the  House  of  Commons.  As  to 
the  comptn^Ucr  and  auditor-general.  He<»  Anson,  hnr  and  Cuetmi  of 
the  C^n^i'tutitm  (2nd  ed.V  pp.  .^^S    ^(\ 
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PART  III. 

Pbopbbty,  Contracts,  and  Liabilitibs. 

31. — (i)  The  Secretary  of  State  in  Council  may,  with  the  Power  of 
concurrence  of  a  majority  of  votes  at  a  meeting  of  the  Council  ^f  Stote  to 
of  India,  sell  and  dispose  of  any  property  for  the  time  being  "^^  °*®'V" 
vested  in  His  Majesty  for  the  purposes  of  the  government  ouy  pro- 
of India,  and  raise  money  on  any  such  property  by  way  of  [7i  i  22 
mortgage  and  make  the  proper  assurances  for  any  of  those  ^**  ^'     -, 
purposes,  and  purchase  and  acquire  any  property. 

(2)  All  property  acquired  in  pursuance  of  tliis  section  vests 
in  His  Majesty  for  the  service  of  the  government  of 
India. 

(j)  Any  assurance  relating  to  real  estate  made  by  the 
authority  of  the  Secretary  of  State  in  Council  may  be  made 
under  the  hands  and  seals  of  three  members  of  the  Council 
of  India. 

32. — (1)    The  Secretary  of  Stat^;  in  Council  may,  with  the  Contracts 

concurrence  of  a  majority  of  votes  at  a  meeting  of  the  Council  i^^y  ^f 

of  India,  make  any  contract  for  the  purposes  of  the  Govern-  ?**^' 

ment  of  India  Act,  1858.  Vict.  c. 

106, 8. 40. 

(2)  Any  contract  so  made  may  be  expressed  to  be  made  22  &  23 

by  the  Secretary  of  State  in  Council.  ^i^  g^  5^ 

(3)  Any  contract  so  made,  if  it  is  a  contract  which,  if  made  ^jj  ©  i  i.l 
between  private  persons,  would  be  by  law  required  to  be  under 

seal,  may  be  made,  varied,  or  discharged  under  the  hands 
and  seals  of  two  members  of  the  Council  of  India. 

(4)  Any  contract  so  made  which,  if  it  were  made  between 
private  persons,  would  be  by  law  required  to  be  signed  by 
the  party  to  be  charged  therewith,  may  be  made,  varied,  or 
discharged  under  the  hands  of  two  members  of  the  Council 
of  India. 

(5)  The  benefit  and  liabiUty  of  every  contract  made  in  pur- 
suance of  this  section  passes  to  the  Secretary  of  State  in 
Council  for  the  time  being. 
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(6)  Every  contract  for  or  relating  to  the  inaiiufftcture, 
sale,  purchase,  or  Bnpply  of  goods,  or  for  or  relating  to  aSreigbt- 
ment  or  the  carriage  of  goods,  or  to  insurance,  may  be  entered 
into,  made,  and  signed  on  behalf  of  the  Secretary  of  Stat-e 
by  any  person  upon  the  permanent  establishment  of  the 
Secretary  of  State,  duly  empowered  by  the  Secretary  of  Stat« 
in  this  behalf,  subject  to  such  rules  and  restrictions  aa  the 
Secretary  of  State  prescribes.  Contracta  so  entered  into, 
made,  and  signed  are  as  valid  and  effectual  as  if  entered  into 
as  prescribed  by  the  foregoing  provisions  uf  this  section. 
Particulars  uf  all  contracts  so  entered  into  as  aforesaid 
must  bo  laid  before  the  Secretary  uf  State  in  such  luaoucr 
and  form  and  within  sucb  times  as  tlio  Secretary  of  Stal« 
prescribes. 

33.— (I)   The  CJovernui-t  1        C   until  and  any  local 

Government  (a)  may,   on  bel    If       d         the  name  of  the 

■  Secretary  of  State  in  Coun  1  d  bj  t  to  sucli  proviaiona 
or  restrictions  as  the  Secret    y    f  Stat     n  Council,  with  the 

'  concurrence  of  a  majority  of  votes  at  a  meeting  of  the  Council 
of  India,  prescribes,  Hell  and  dispose  of  any  movable  or  immov- 
able pioperty  (i)  wliatsoever  in  India,  within  the  limits  of 
their  respective  govemraenta,  for  the  time  being  vested  in 
His  Majesty  for  the  purposes  of  the  government  of  India,  or 
raise  money  on  any  such  property  by  way  of  mortgage,  and 
make  proper  assurances  for  any  of  these  purposes  and  pur- 
chase or  acquire  any  property,  movable  or  immovable  (6), 
in  India  within  the  said  respective  limits,  and  make  any 
contract  for  the  purposes  of  the  Government  of  India  Act, 

1858  (.). 

(2)  Every  assurance  and  contract  made  for  the  purposes 
of  this  section  must  be  executed  in  such  manner  oa  the 
Governor- General  in  Council  by  resolution  {d)  directs  or 
authorizes,  and  if  so  executed  may  be  enforced  by  or  against 

the  Secretary  of  State  in  Council  for  the  time  being. 

(3)  Neither  tlie  Secretary  of  State  nor  any  member  of  the 
Council  of  India,  nor  any  person  executing  any  such 
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or  contract,  is  personally  liable  in  respect  thereof,  but  all 
liabilities  in  respect  of  any  such  assurance  or  contract  are 
borne  by  the  revenues  of  India. 

(4)  All  property  acquired  in  pursuance  of  this  section 
vests  in  His  Majesty  for  the  service  of  the  government  of 
India. 

(a)  The  wordii  '  or  any  officer  for  the  time  being  entruHted  with  the 
government,  charge,  or  care  of  any  presidency,  province*  or  district ' 
have  been  construed  in  practice  as  including  only  lieutenant-governors 
and  chief  oommissionors,  and  not  *  district  officers  '  in  the  special  India 
sense.  They  are,  therefore,  represented  in  the  Digest  by  the  expression 
'  local  Government,'  as  defined  by  s.  124  of  the  Digest. 

(6)  The  words  in  the  Act  arc  *  real  or  personal  estate.' 

(c)  8oon  after  the  passing  of  the  Government  of  India  Act,  1858, 
it  became  necessary  to  legislate  for  the  purpose  of  determining  how 
contracts  on  behalf  of  the  Secretary  of  State  in  Council  were  to  be 
made  in  India.  Before  that  Act  it  had  been  held  that  contracts  made 
in  England  by  the  East  India  Company  as  a  governing  power  could 
only  be  made  under  seal  {Oibson  v.  East  India  Company,  5  Bing.  N.  C. 
262).  In  India,  at  least  in  the  presidency  towns,  certain  documents 
required  sealing  for  the  purpose  of  legal  validity.  The  real  seal  of  the 
Company  was  in  England,  but  copies  were  kept  in  Calcutta,  Madras, 
and  Bombay,  and  documents  sealed  with  these  copies  were  generally 
accepted  as  sealed  by  the  Company.  Contracts  not  under  seal  were 
made  in  India  on  behalf  of  the  Company  by  various  officials.  The 
transfer  of  the  powers  of  the  Company  to  the  Secretary  of  State  in 
Council  disturbed  all  these  arrangements,  and  the  Government  of 
India  Act,  1859  (22  &  23  Vict.  c.  41 ),  was  accordingly  passed  for  deter- 
mining the  officers  by  whom,  and  the  mode  in  which,  contracts  on 
behalf  of  the  Secretary  of  State  in  Council  were  to  be  executed  in  India. 
The  Act  was  amended  by  the  East  India  Contracts  Act,  1870  (33  &  34 
Vict.  c.  59). 

{d)  See  the  resolution  of  the  Government  of  India  in  the  Home 
Department  of  March  28,  1895,  specifying  the  officers  by  whom  parti- 
cular classes  of  instruments  may  be  executed. 

34.    The   Govemor-Greneral    in   Council,    and    any   other  Power  to 
person  authorized  by  any  Act  passed  in  that  behalf  by  the  esoEeated 
Govemor-Greneral  in  Council,  may  make  any  grant  or  dis-  g^P^^y, 
position  of  any  property  in  India  accruing  to  His  Majesty  by  [16  &  17 
forfeiture,  escheat,  or  otherwise,  to  or  in  favour  of  any  relative  ,5^  ^  27.] 
or  connexion  of  the  person  from  whom  the  property  has 
accrued,  or  to  or  in  favour  of  any  other  person. 

As  to  escheat,  see  note  (e)  on  s.  22  above. 
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RiffhtH  35. — (i)  The  Secretaiy  of  State  in  Council  may  sue  and 

UlitiMof  ^^  ^^^  ^  ^^^^  in  India  as  in  England  by  the  name  of  the 
»?Stote  m  ^^'^^^^^  ^f  State  in  Council,  as  a  body  corporate  (a). 

Council  (2)     Every   person    has   the   same   remedies   against   the 

Vict.  0.  Secretary  of  State  in  Council  as  he  might  have  had  against 

65  eS!"  *^®  ^SL»t  India  Company  if  the  Government  of  India  Act, 

22  ft  23  1858,  had  not  been  passed  (b), 

VlCt.   C.  JT  X      / 

41,  B.  6.1  (3)  The  property  and  effects  for  the  time  being  vested  in 
His  Majesty  for  the  purposes  of  the  government  of  India,  or 
acquired  for  those  purposes,  are  liable  to  the  same  judge- 
ments and  exec^utions  as  they  would  liave  been  liable  to  in 
lespect  of  liahilitioH  lawfully  incurred  by  the  East  India 
Company  if  the  Government  of  India  Act,  1858,  had  not 
been  passed. 

(4)  Neither  the  Secretary  of  State  nor  any  membei  of  the 
Council  of  India  is  perHonally  liable  in  respe<;t  of  any  contract 
entered  into  or  other  liability  incurred  by  the  Secretary  of 
State  or  the  Secretary  of  State  in  Council  in  his  or  their 
ofhcial  capacity,  nor  in  respect  of  any  contract,  covenant,  or 
engagement  of  the  East  India  Company,  but  all  such  liabilities, 
and  all  costs  and  damages  in  respect  tliereof,  are  borne  by 
the  revenues  of  India. 

(a)  Although  the  Secretary  of  State  is  a  body  corporate,  or  in  the 
uame  position  as  a  body  corporate,  for  the  purpose  of  contracts,  and  of 
suing  and  being  sued,  yet  he  is  not  a  body  corporate  for  the  purpose 
of  holding  property.  Such  property  as  formerly  vested,  or  would 
have  vesttKl,  in  the  East  India  Comj)any,  now  vests  in  the  Crown. 
See  the  remarks  of  James,  L.  J.,  in  Kiniitck  v.  Secretary  of  Stale  in 
Council  (1880).  L.  R.  15  Ch.  D.  i.  The  Secretary  of  State  in  Council 
has  privileges  in  respite t  of  debts  due  to  him  in  India  similar  to  those 
of  the  CroA^-n  in  respect  of  Crown  debts  in  England  {The  Secretary 
of  State  for  Iridia  v.  B<tmhay  Landing  and  Shipping  Company,  5  Bom. 
H.  C.  Rep.  O.  C.  J.  23). 

{h)  An  action  dtx^s  not  lie  against  the  CYowti  in  England.  The  only 
legal  remedy  of  a  subject  against  the  C^own  in  England  is  by  petition 
of  right. 

Until  1874  it  was  doubtful  whether  a  petition  of  right  would  lie 
except  for  n^stitution  of  property  detained  by  the  Crown.  But  in 
that  year  it  was  decided  that  a  petition  would  lie  for  damages  for 
brtNU'h  of  contract  (/?.  v.  ThomaJf,  L.  R.  loQ.  B.  31) ;  and  that  decision 
has  iMHin  folloi»xHl  in  subsequent  cases.     A  petition  of  right  doee  not 
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lie  for  a  tort  except  where  the  wrong  complained  of  is  detention  of 
property,  the  reason  alleged  being  the  maxim  that  the  king  can  do  no 
wrong.  For  a  wrong  done  by  a  person  in  obedience  or  professed 
obedience  to  the  Crown  the  remedy  is  against  the  wrongdoer  himself 
and  not  against  his  official  superior,  because  the  ultimate  superior, 
the  Crown,  is  not  liable.  See  Clode,  Law  and  Practice  of  Peiitian  of 
Righit  and  R.  v.  Lords  Commisaioners  of  the  Treasury,  7  Q.  B.  387,  and 
Raleigh  v.  Ooechen,  [1898]  i  Ch.  73. 

A  petition  of  right  does  not  lie  in  respect  of  property  detained  or 
a  contract  broken  in  India. 

In  the  case  of  Frith  v.  Reg,,  L.  R.  7  Ex.  365  (1872),  the  suppliant, 
by  petition  of  right,  sought  to  recover  from  the  Crown  a  debt  alleged 
to  have  become  due  to  the  person  whom  he  represented  from  the 
Sovereign  of  Oudh,  before  that  province  was  annexed  in  1856  to  the 
territories  of  the  East  India  Company.  But  it  was  held  that,  assuming 
the  East  India  Company  became  liable  to  pay  the  debt  by  reason  of 
the  annexation  of  the  province,  the  Secretary  of  State  for  India  in 
Ck)uncil,  and  not  the  Crown,  was,  under  the  provisions  of  the  Govern- 
uicnt  of  India  Act,  1858,  the  person  against  whom  the  suppliant  must 
seek  his  remedy,  and  that  consequently  a  ^letition  of  right  would  not 
lie.  It  was  pointed  out  that  the  remedy  by  petition  of  right  was  in- 
applicable, as  it  was  plain  that  the  revenues  of  England  could  not  be 
liable  to  i>ay  the  claim,  and  that  consequently  a  judgement  for  the 
suppliant  would  be  barren.  See  also  Doss  v.  The  Secretary  of  State  for 
India  in  Council,  L.  R.  19  Ex.  509,  and  Reiner  v.  Marquis  of  Salubury, 
L.  R.  2  Ch.  D.  378. 

Under  the  enactments  reproduced  by  this  section  there  is  a  statu- 
tory remedy  against  the  Secretary  of  State  in  Council,  and  that  remedy 
is  not  confined  to  the  classes  of  cases  for  which  a  petition  of  right  would 
lie  in  England.  See  the  judgement  of  Sir  Barnes  Peacock,  C.  J.,  in 
the  case  of  the  P,  d;  O,  Company  v.  Secretary  of  State  for  India  in 
Council  (1861),  2  Bourke  166;  5  Bom.  H.  C.  R.  Appendix  A;  and 
Mayne's  Criminal  Law  of  India,  pp.  299  sqq.  On  the  other  hand  it 
would  appear  that,  apart  from  special  statutory  pro\isions,  the  only 
suits  which  could  have  been  brought  against  the  East  India  Company, 
and  which  can  be  brought  against  the  Secretary  of  State  in  Council 
as  successor  of  the  Company,  are  suits  in  respect  of  acts  done  in  the 
conduct  of  undertakings  which  might  be  carried  on  by  private  individuals 
without  sovereign  powers.  See  Nobin  Chunder  Dey  v.  The  Secreiary 
of  Stale  for  India,  I.  L.  R.  i  Cal.  11  (1875) ;  Jehangir  M.  Cursetji  v. 
Secretary  of  State  for  India  in  Council  (1902),  I.  L.  R.  27  Bom.  189; 
Shivabhajan  v.  Secretary  of  State  for  India,  I.  L.  R.  28  Bom.  314. 

A  suit  or  action  against  the  Secretary  of  State  in  Council  may  some* 
times  be  met  by  the  plea  that  the  act  complained  of  falls  within  the 
category  of  '  acts  of  State,'  and  accordingly  cannot  be  questioned  by 
a  municipal  court.  A  plea  of  this  kind  was  raised  successfully  in 
several  cases  by  the  East  India  Company  with  respect  to  proceedings 
taken  by  them,  not  in  their  character  of  trading  company  but  in  their 
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is  Mkw9Ba^  judipwwu>  vouuHrlBMi  iftas  ^  (he  gptotmil  ^nttot|>W  \^i  Ukw 
cooitf  Do^  wtlsh  dOLV  ci}iimr  of  mwim^  b«  (iti«^t)tf%i     Ttie  iURUwik:CLvHtci 

tKhkk  idii^  Biakav"    H  wki>  MftI  ttbttt  tdb»  iiK.H)  v^Mt9jlMiw4 

CoauuttRe  havv  (W  nwiuw  g£  fibcmtonp.  gr  tdb»  ri|^4  g|  «^x^c^Mi»iJKI^  i^ 
Ihajr  kid  fimwii.  jwy  ofniiw&  h  qm^  hMikV«»  b^«Nk  |tii»«  ge  itti^^«w4. 
po&Kk  or  tmpo&ckv  Wortknal  or  iB(ptnp«»i.  l»bMt  «3^  a^  whogibiK  1^  Ib^Mi^ 


Raja  ol  Coots;  aaaexed  y»  Imiloiy.  awl  labm  lu»  f«^^ip9(^>  iMcKk^ta^ 
soMe  ci  tke  Cmb{mubitV  wdIiml  TI»  n^  IfiM  a  ^  tfaMwa  IW  1^1 
Imfia  CVoaipaBT.  ImI  il  was  WM  UmiI  IIk^  i\«iqp4M\v  Uil  ael^  kn  iIumt 
wmt^yi  ea|»ctlT»  awl  Uk^  bitt  vtt»  dbwaimwi 

In  tlie  Mki  caae«  Ma^  SmKif  Mtm  t.  C$^pcr«iivy  i^  Stit/h  l^r  imUfi  iHk 
ComrneH  {i$72%  L.  R.  LdkL  Apfk  Supfk  V<?i«  ^  iiQ^  IW  ^w*liQ«  wa» 
as  to  tke  TaliditT  of  Uie  ^mtui^  afler  IW  Iwliaa  Xulis^^  «i|  iN^laltf* 
fonnefiy  beloii|wg  to  the  titular  Ring  of  l>i4Kk  Him*!^  al»o  it  waa 
Mel  llial  llbe  miiKr^  was  an  act  of  ^at<^  and  a»  »vk>K  waa  not  to  W 
qneatioiMd  in  a  mnnictpal  court. 

In  Svrimr  Bkm§Mmm  Simtfk  v,  SmTM^mrji  0/  ^^talr  /ur  imhuk  ia  tVaac»l 
(i$74y.  L.  R.  2  IwL  Appk  O^  5$,  an  e«tatiek  beilonyuvi  to  a  (omKMr  dvk^f 
in  the  Pan|ab  had  been  sraed  bj  the  CVown^  and  th4>  queation  wa«i 
whether  it  had  been  so  seiaKl  in  ri^t  of  conquMt  or  bj  virtue  of  a  W^fal 
title,  such  as  liaise  or  eecheat^  It  was  held  that  the  seisure  had  Uen 
made  in  right  of  oonqaest>  and  as  sueh  must  be  regarded  as  an  sot  \4 
State,  and  was  not  liable  to  be  questioned  in  a  muni<xipal  iH^urt^ 

FortsUr  tmd  others  t.  StcrHmr^  of  S$mi$  /ur  Imdim  in  (\m9^  (1^7 ^\% 
L.  R.  Ind.  App.  Supp.  Vol.,  p.  10,  is  a  ease  on  the  other  side  of  the  line« 
In  this  case  the  Government  of  India  had,  on  the  death  i4  Hegum 
Sumroo,  resumed  property  formerly  belonging  to  her.  and  the  legality 
of  their  action  was  questioned  by  her  heirs.  It  appearMl  that  the 
Begum  had  very  nearly*  but  not  quite  acquireKl  the  pi^itiim  of  a  petty 
Indian  sovereign,  but  that  she  was  a  British  subject  at  the  time  of  her 
death,  and  that  the  seisure  in  question  was  not  the  seiiure,  by  arlUtrary 
power,  of  territories  which  up  to  that  time  belonged  to  another  sove* 
reign  State,  but  was  the  resumption,  under  colour  of  a  legal  title,  of 
lands  previously  held  from  the  Government  by  a  subject  under  a  |uir* 
ticular  tenure,  on  the  alleged  determination  of  that  tenure ;  and  that 
consequently  the  questions  raised  by  the  suit  were  reoogniiuihlti  by 
a  municipal  court. 
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Dosa  V.  frrretarn  iij  Slate  for  India  in  Council  {lS7i).L.  R.  19  Eq.  509, 
waa  a  case  ariBJDg  out  of  the  extinction  of  a  flovereign  power  in  India, 
though  not  in  conaequence  of  iiogtilities.  It  was  a  suit  brought  in  the 
English  ('ourt  of  Chancery  by  creditors  of  the  lato  King  of  Oudh  against 
the  Secretary  of  Slate  as  hia  aueceaaor.  It  was  held  that  as  the  debt 
had  been  incurred  by  the  late  king  in  his  capacity  as  sovereign,  and 
could  not  liave  been  enforced  against  him  as  a  legal  claim,  it  did  not, 
upon  the  annexation  of  the  kingdom  of  Oudh,  become  a  legal  obligation 
upon  the  Baat  India  Company,  and  therefore  was  not,  by  the  Act  of  , 
1S5S,  transferred  aa  a  legal  obligation  against  the  Secretary  of  State  ;  I 
and  on  tliia  ground  a  demurrer  to  the  bill  was  allowed. 

In  the  case  of  Grani  v.  Secretary  of  State  /or  India  in  Council  (1877).  , 
2  C.  P.  D.  445  ;  46  L.  J.  C.  681.  a  demurrer  waa  allowed  to  an  action 
by  an  ofBcor  of  the  Eaat  India  Company's  service  who  had  been  com- 
pulsorily  retired  under  the  order  of  the  Government  of  India.  Here 
the  plaintiff  waa  clearly  a  British  subject,  but  nothing  turned  upon  this. 
For  the  order  was  held,  as  an  act  of  adminiatmtion  in  the  public  service, 
to  be  within  the  high  powers  of  government  formerly  entrusted  to  the 
Euat  India  Company  (not  as  a  trading  company,  but  as  a  subordinate 
Govemment)  and  now  to  he  exercised  by  the  Government  of  India. 
In  effect  the  qiieation  was  not  of  a  sovereign  act,  but  of  the  powers  of 
high  (but  still  subordinate)  officers  of  Government. 

In  Kinlock  v.  SecrHary  nj  State  for  Ittdia  (i3;9).  L.  R.  15  Ch.  D.  i 
and  7  App.  Caa.  619,  which  wan  one  of  tlie  Banda  and  Kirwee  c-ases, 
it  waa  held  that  a  royal  warrant  granting  booty  of  war  to  the  Secretary 
of  Stat«  Cor  India  in  Council  in  trust  to  diatribute  amongst  the  persona 
found  entitled  to  share  it  by  the  decree  of  the  Court  of  Admiralty,  did 
not  operate  aa  a  transfer  of  property,  or  create  a  trust,  and  that  the 
defendant,  being  merely  the  agent  of  the  sovereign,  waa  not  liable  to 
ru^counl  to  any  of  the  parties  found  entitled. 

In  Walker  v.  Baird,  [(89^]  App.  Ca».  491,  which  was  an  appeal  to 
the  Privy  Council  from  the  Supreme  Court  of  Newfoundland,  it  waa 
held  that  the  plea  of  '  act  of  State,'  in  the  sense  of  an  act,  the  justifica- 
tion of  which  on  constitutional  grounds  cannot  be  inquired  into,  cannot 
lie  admitted  between  BritiHh  subjecta  in  a  British  colony.  In  this 
case  the  plaintiR  complained  of  interference  with  liis  lobster  factory, 
and  the  defendant,  a  captain  of  one  of  Her  Majesty's  shlpH.  pleaded 
that  he  was  acting  in  the  execution  of  hb)  duty,  in  carrying  out  an 
agreement  between  the  Queen  and  the  Republic  of  France.  But  the 
defence  waa  not  allowed. 

In  Cook  V.  Sprigg,  [1899]  A.  C.  57^,  it  was  held  that  grantees  of 
conccseionB  made  by  the  paramount  chief  of  Pondoland  could  not, 
after  the  annexation  of  Pondoland  by  the  Queen,  enforce  againal  the 
Crown  the  privileges  and  rigbte  conferred  by  the  concessions.  Tba 
language  uned  in  the  Tanjore  case  was  quoted  with  approval. 

In  Wtat  Rand  Central  Odd  Mining  Com-pany  Limited  v.  The  Kitxg, 
[1QO5]  2  K-  B.  391,  it  waa  held,  on  demurrer  to  a  petition  of  right,  that 
damages  could  not  be  recovered  against  the  Crown  in  rcHpect  of  gold 
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'  commandeered '  by  the  Boer  Government  before  the  annexation  of 
the  Transvaal. 

The  facte  in  Duleep  Singh's  case,  Salaman  v.  Secretary  of  State  for 
India  in  Council^  [1905]  i  K.  B.  613,  resembled  those  in  the  Tanjore 
case.  When  the  Punjab  was  annexed,  the  East  India  Company  con- 
fiscated the  State  property,  granted  Dnleep  Singh  a  pension  for  life^ 
assumed  the  custody  of  his  person  during  his  minority,  and  took 
possession  of  his  private  property.  It  was  held  that  these  were  acts 
of  State,  and  that  an  action  would  not  lie  against  the  Secretary  of 
State  in  Council  for  arrears  of  the  pension  and  for  an  account  of  the 
personal  property. 

On  *  acts  of  State,*  see  further,  Mayne,  Criminal  Law  of  India, 
pp.  318  sqq.,  the  article  *  Act  of  State '  in  the  Encyclopaedia  of  the 
Laws  of  England,  and  the  cases  collected  in  the  notes  on  The  Queen  v. 
The  Commissioners  of  the  Treasury,  L.  R.  7  Q.  B.  387,  in  Campbell's 
Ruling  Cases,  vol.  i.  pp.  802  sqq.  The  notes  on  Indian  cases  in  that 
volume  have  been  partially  reproduced  above.  Mr.  Harrison  Moore's 
recent  essay  on  Act  of  State  in  English  Law  (London,  1906)  covers 
wider  ground,  and  touches  on  many  points  in  the  *  troublesome 
borderland  of  law  and  politics.' 

In  suits  or  actions  against  the  Secretary  of  State  for  breach  of  con- 
tract  of  service,  regard  must  also  be  had  to  the  principles  regulating  the 
tenure  of  servants  under  the  Crown  (see  note  on  s.  2 1  above). 

And,  finally,  the  liability  of  the  Secretary  of  State  in  C!k)uncil  to  be 
sued  does  not  deprive  the  Crown  of  the  privileges  to  which  it  is  entitled 
by  virtue  of  the  prerogative.  In  Oanpat  Pataya  v.  Collector  of  Canara 
(1875),  ^  ^  ^*  I  Bom.  7,  the  priority  of  Crown  debts  over  attachment 
was  maintained,  and  West,  J.,  said — *  It  is  a  universal  rule  that  pre- 
rogative and  the  advantages  it  affords  cannot  be  taken  away  except  by 
the  consent  of  the  Crown  embodied  in  statute.  This  rule  of  inter- 
pretation is  well  established,  and  applies  not  only  to  the  statutes  passed 
by  the  British,  but  also  tp  the  Acts  of  the  Indian  Legislature  framed 
with  constant  reference  to  the  rules  recognized  in  England.' 

As  to  the  legal  liability  of  a  colonial  governor.  Sir  W.  Anson  says — 
'  He  can  be  sued  in  the  courts  of  the  colony  in  the  ordinary  form  of 
procedure.  Whether  the  cause  of  action  springs  from  liabilities  in- 
curred by  him  in  his  private  or  in  his  public  capacity,  this  rule  would 
appear  to  hold  good.  Though  he  represents  the  Crown  he  has  none 
of  the  legal  irresponsibility  of  the  sovereign  within  the  compass  of  his 
delegated  and  limited  sovereignty.'  Law  and  Custom  of  the  Constitu- 
ti(m,  pt.  ii.  p.  262.  See  Hill  v.  Bigge,  3  Moore  P.  C.  465  ;  Mtisgrove  v. 
Fulido,  L.  R.  5  App.  Cas.  102 ;  Nireaha  Tamahi  v.  Baker,  App.  Cas., 
I1901]  pp.  561,  576. 

The  procedure  in  suits  against  the  Government  in  India  is  regulated 
by  sfl.  416-429  of  the  Code  of  Civil  Procedure  (XIV  of  1882). 
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PART  IV. 

The  GtOvernor-Gkneral  in  Council. 

General  Powers  of  Governor-General  in  Council. 

General         36. — (i)  The  superintendence,  direction,  and  control  of  the 
and*"      civil  and  military  government  of  British  India  is  vested  in 

duties  of    ^jjjg  Governor-General  of  India  in  Council  (a). 
GoTemor-  ^ 

General  in      (2)  The  (rovernor-Greneral  in  Council  is  required  to  pay 
Council.  ^  '  ^  *^^ 

ri3  Geo.     due  obedience  to  all  such  orders  as  he  may  receive  from  the 

i^/*^^'  Secretary  of  State  (b), 

^  ft  4.  Will 

rv  o  8<        (a)  It  is  difficult  to  reproduce  with  accuracy  enactments  which  rega- 

B«  59*  1         lated  the  powers  and  duties  of  the  Govemor-Geneml  and  his  Coancii 

in  the  days  of  the  East  India  Company. 

Section  9  of  the  Regulating  Act  of  1773  (13  Geo.  ITT,  c  63)  enacts 
that '  the  said  governor-general  and  council '  (L  e.  the  Goyemor-General 
and  Council  of  Bengal),  '  or  the  major  part  of  them,  shall  have  .  .  • 
power  of  superintending  and  controlling  the  presidendes  of  Madras, 
Bombay,  and  Bencoolen  respectively,  so  far  and  in  so  much  as  that  it 
shall  not  be  lawful  for  any  president  and  council  of  Madras,  Bombay, 
or  Bencoolen '  to  make  war  or  treaties  without  the  previous  consent 
of  the  governor-general  and  council,  except  in  cases  of  imminent 
necessity  or  of  special  orders  from  the  Company.  See  s.  49  of  this 
Digest.  Section  39  of  the  Charter  Act  of  1833  (3  &  4  WVd.  IV,  c.  85) 
declared  that  '  The  superintendence,  direction,  and  control  of  the 
whole  civil  and  military  government  of  all  the  said  territories  and 
revenues  in  India  shall  be  and  is  hereby  vested  in  a  governor-general 
and  councillors,  to  be  styled  "  The  Grovemor-General  of  India  in 
Council."  ' 

Since  India  has  been  placed  under  the  direct  government  of  the 
Crown  the  governor-general  has  also  been  viceroy,  as  the  representative 
of  the  Queen.     Lord  Canning  was  the  first  viceroy. 

The  Governor-General  in  Council  is  often  described  as  the  Govern- 
ment of  India,  a  description  which  is  recognized  by  Indian  legislation 
(Xof  1897,  8.  3  (22) ). 

Of  course  the  reproduction  of  statutory  enactments  embodied  in  this 
Digest  is  not  an  exhaustive  statement  of  the  powers  of  the  Grovemor- 
General  in  Council.  For  instance,  the  powers  of  the  Government  of 
India,  as  the  paramount  authority  in  India,  extend  beyond  the  limits 
of  British  India. 

Again,  the  Governor-General  in  Council,  as  representing  the  Crown 
in  India,  enjoys,  in  addition  to  any  statutory  powers,  such  of  the  powers, 
prerogatives,  privileges,  and  immunities  appertaining  to  the  Crown 
ns  are  appropriate  to  the  case  and  consistent  with  the  system  of  law 
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iu  fift'iH:  in  Indiu.  Tlmu  il  hot)  bcvii  dcuidvd  timl  Ihu  rule  lliul  llii; 
Crown  is  nut  bound  by  a  atAtutc  lUiluM  expressly  named  therein  a]jp]ieH 
iilw>  in  indiik  See  SecrHary  of  filatt  jw  India  v.  Bombay  Landing  and 
Shipping  Virm-pany,  5  Bom.  H.  C.  Itep.  O.  C.  J.  23  ;  Oanpat  PiUaya  v. 
(-'o««*yr  of  Canara,  I,  L.  R.  1  Bom.  7  ;  The  Secrttary  0/  Slait  for  India 
V.  MaUhurabhai,  I.  U  R.  14  Bom.  31j,  218:  BfU  v.  .Vnnicipai  Com- 
taiaviiintT*  for  Madras,  1.  L.  R.  23  Mad.  457.  The  Uovemor-Cieneral 
in  Council  boa  nUo,  by  delegation,  powers  af  making  treaties  and 
iiiTangcDients  with  Asiatic  Ktjites,  of  ezerrieing  jurisdiotioD  and  other 
poweni  in  foreign  territory,  and  of  acquiring  and  ceding  territory, 
tfcu  JJamodhar  Khan  v.  Dturam  Khanji.  I.  L.  B.  1  Bom.  367,  L.  R. 
J  App.  Co*.  J32  ;  Laehmi  Narayaa  v.  Raja  Fratab  Singh,  I.  L.  R. 
J  All.  I  ;  Uenrkand  Dnfhand  v,  Azam  SakaHal  Vhhotamlal  and  The. 
Taluka  of  K<4da  Hangani  V.  The  SuUt  uf  Gondr^,  A.C..  [i'X><>l  JI2.  »ud 
below,  p.  387.  Moreover,  the  (iovormnent  of  India  hau  powers, 
rightB,  and  privileges  derived,  not  from  the  Engliiih  Cro«Ti,  but  from 
ihe  native  princes  of  India,  whose  rule  it  hoH  superseded.  For  instance, 
Ibv  right«  of  the  (iovcmment  in  respect  of  land  and  mineralu  in  India 
arc  different  from  the  rights  of  the  Crown  in  respect  of  land  Mid  minerals 
iu  Engbuid.  Whether  and  in  what  casce  the  Governor-General  baa  the 
prerogative  of  pardon  has  been  questioned.  The  power  is  not  oxpictuily 
conforrod  on  him  by  his  warrant  of  appointment,  but  it  would  bo  strangu 
if  he  had  not  a  power  possessed  by  all  colonial  governors.  However, 
Ihe  power  of  remitting  senteneca  under  the  Code  of  Criminal  Proccduru 
uiakeH  the  question  of  little  practical  imporlnnce.  As  to  the  preroga- 
tives of  the  LVo»-n  in  India  and  elsewhere,  sec  Chitty,  I'nrogativtii  t.f 
Ihe  Crown;  Fonyth,  Ca/eii  and  Opinion*,  chap,  v;  and  Campbell's 
Haling  Casu^,  vol.  viii.  pp.  150-375. 

The  Madras  and  Bombaj  Armies  Aet,  1893  (56  &  57  Vict,  e.  6:;), 
look  itway  the  military  control  and  authority  previously  exercisable 
by  Iho  Uovemments  of  Madras  and  Bombay.  As  tu  the  power  of 
Ibe  governor-general  lo  grunt  military  commissions,  bm>  the  nolo 
below,  p.  2(37. 

(6)  Thin  reproduces  part  of  b.  y  of  Ihe  Regulating  .Act  (13  Geo.  111. 
*.'■  63),  which  dircclu  that  '  the  said  governor- general  and  council  for 
the  time  being  sball  and  they  are  hereby  directed  and  required  tu 
obey  all  such  orders  as  they  shall  receive  from  tbo  Court  of  Directors 
u(  the  said  united  Company.'  This  enactment  was  necessary  at  a  time 
when  the  relations  to  be  regulated  were  those  between  the  statutory 
governor-general  and  his  council  on  the  one  hand  and  the  direolors 
of  the  Company  on  the  other,  and,  being  still  on  the  statute  book,  is 
reproduced  here.  But,  of  course,  the  relations  betw**n  the  Secretary 
of  Stato  and  the  Government  of  India  ore  now  regulated  by  constitu- 
tional usage. 

The  Qovemor-Generai. 

37.  The  Governor-tie neral  ol   India  is  appointed  by  His  iiio 


lyS  GOVERNMENT    OF    INDIA  [cil. 

[21  &  22         ^'^^^  appointment  of  the  governor-general  in  made  on  the  advioe 
N'lct.  c.       of  the  Prime  Minister. 

io6, ».  2ij].      'j^i^jj  governor-general  usually  holds  office  for  a  term  of  live  ycaza. 
As  to  his  resignation,  sec  below,  s.  82. 

2^he  Council  of  the  Governor -General, 

Constitu-       38.  The  council  of  the  Governor-General  of  India,  ab  con- 

govenior-  ^^i^iited  for  executive  i>urpo8e8,  consists  of  the  ordinary  mem- 

general's    ^ers,  and  of  the  extraordinary  member  (o)  (if  any)  thereof  (6). 

(tt)  Sec  8.  40. 

(6)  This  section  does  not  reproduce  any  speoiiio  enaotment^   but 
represents  the  existing  law. 

Ordinary        39.— ( I)  The  ordinary  members  of  the  governor-general'a 

members  council  are  appointed  by  His  Majesty  by  warrant  under  the 
of  council. 

[21  &  22     Royal  Sign  Manual. 

Vict  c  ^  o 

106,8.  7.        (-2)  The  number  of  the  ordinary  members  of  the  governor- 

\r  t  ^^      generars  council  is  live,  or,  if  His  Majesty  thinks  lit  to  appoint 

<^7*  «•  3-      a  sixth  member,  six  (a). 

^2  &  33 

Vict.  c.  (3)   Of  the  ordinary   members  of  the  governor-general'u 

^7*1 38  council,  tliree  must  be  persons  who  at  the  time  of  their 
^**^*"  ^'  appointment  have  been  for  at  least  ton  years  in  the  service 
4Erlw.VlI,  of  the  Crown  in  India  (6),  and  one  must  be  a  barrister  of 
^*  '^^  England  or  Ireland,  or  a  member  of  the  Faculty  of  Advocatett 

of  Scotland,  of  not  less  than  live  years'  standing  (c). 

(4)  If  any  person  appointed  an  ordinary  member  of  the 
governor-generars  council  is  at  the  time  of  liis  appointment 
in  the  military  service  of  the  Crown,  he  may  not,  during  liis 
continuan-jc  in  office  as  such  member,  hold  any  military 
command  or  be  employed  in  actual  military  duties. 

(a)  The  number  is  at  present  six.  The  power  given  by  ^j  &  ^S  Vici. 
e.  (ji  to  apiwint  a  sixth  member  speciiically  for  pubUc  works  purposes 
was  raudo  a  general  power  by  4  Edw.  VII,  c.  26.  Under  existing  arrange* 
mcnts  the  business  of  the  Government  of  India  is  distributed  between 
nine  departments  -Finance,  Foreign,  Homo,  Legishitive,  Revenue  and 
Agriculture,  Public  Works,  Commerce  and  Industry,  Army,  Military 
j^^ipply.  Of  these  the  Foreign  Department  is  under  the  immediate 
superinteiulence  of  the  governor-general,  and  the  Army  Department 
ib  lui'ie.-  the  coraraander-in-chief  of  His  Majesty's  forces  in  India 
(^,l•e  5i.  4'>  of  f>igc«t).  The  charge  of  the  other  departments  is  distri- 
buted lK't\\een  the  other  meml^ers  of  council. 
I'll.'  term  of  office  of  a  member  of  council  is  by  custom  five  yean. 
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Aa  to  leave  of  abseooe,  rwignatioD,  and  couditiuoal  and  temporary 
appointmente,  see  below,  as.  8 1-87. 

(6)  The  result  of  this  restri^tioo  is  that  if,  as  oocasioiially  happens, 
the  member  of  council  in  charge  of  the  military  supply  department 
(formeriy  the  military  departaient)  is  not  qualified  by  tem  years*  service 
in  India,  the  finance  member  must,  practically,  be  taken  from  the 
Indian  Qvil  Service. 

(c)  The  member  of  council  who  is  required  to  hold  these  qualifica* 
tions  is  usually  styled  the  law  member.  The  first  holder  of  the  poet 
was  Lord  Macaulay.  He  and  his  successors,  down  to  1853,  were  not 
members  of  the  executive  council,  and  his  duties  during  this  period 
are  described  by  Sir  Barnes  Peacock  in  a  minute  of  November  3,  185$^ 
and  by  Sir  U.  S.  Maine  in  his  minute  of  May  5,  1866  (Minutes,  No.  42). 
By  the  Act  of  1853  (16  &  17  Met.  c  95)  he  was  placed  in  the  same 
position  as  the  other  ordinary  members  ol  the  governor-general's 
oounciL  Ue  is  at  the  head  of  a  department  of  his  own,  the  Legislative 
I>epartment^  which  was  formerly  a  teanch  of  the  Home  Department, 
but  which  was,  in  pursuance  of  Sir  H.  S.  Maine's  recommendations 
(see  Minutes  by  Sir  H.  S.  Maine,  No.  84),  constituted  a  separate  depart- 
ment in  1869.  The  duties  of  this  department,  and  its  rdbtion  to  the 
other  branches  of  the  Government  of  India,  are  regulated  by  the  rules 
and  orders  for  the  transaction  of  business  in  the  council  of  the  governor- 
generaL  Practically,  its  functions  are  to  prepare  the  drafts  of  all 
legislative  measures  introduced  into  the  governor-general's  council, 
to  consider,  and  in  some  cases  to  settle,  the  form  of  regulations  sub- 
mitted under  the  Govemmait  of  India  Act,  1870  {s^  Vict.  c.  3),  and 
of  the  rules  and  regulations  made  under  powers  given  by  Acts  of  the 
govemor-general*s  council,  to  consider  Bills  and  Acts  of  the  local 
legislatures  with  reference  to  penal  clauses  and  other  special  points, 
and  to  advise  other  departments  ol  the  Government  <m  various  legal 
questions.  The  law  member  of  council  takes  charge  of  most  of  the 
BiUs  introduced  into  the  governor-general's  council,  and  is  chairman 
of  the  select  committees  to  which  tnose  Bills  are  referred.  As  to  the 
general  nature  of  hiswork,  see  the  chapter  on  Legislation  under  Lord 
Mayo,  contributed  by  Sir  James  FitgJames  Stephen  to  Sir  W.  W. 
Hunter's  Life  0/  Lortf  Mayo  (voL  iL  chap.  viii).  See  also  Sir  H.  S. 
Maine's  Minute  of  1868  <m  Over-legislation  (Minutes,  No.  204). 

40. — (I)  The  Secretary  of  State  in  Council  may^  if  he  Extra- 
thinks  fit,  appoint  the  commander-in-chief  for  the  time  being  ^^bm 
of  Uis  Majesty's  forces  in  India  an  extraordinary  member  ^f  coun- 
of  the  governor-general's  council,  and  in  that  case  the  com-  [24  ft  25 
mander-in-chief  has  rank  and  precedence  in  the  council  next  67^9^ 
after  the  governor-general  (a).  ^  ^-J 

(2)  When  and  so  long  an  the  governor-general  and  his 
council  are  in  any  province  administered  by  a  governor  in 

x  2 


:8'.  ■.OVRKNMKVr    O;-'    INDIA  :<:h. 

•  ■•niii*-il.  iiii»  •i<'VfM'fH^r  <»t   \\..iX  Mt»viiu*c  is  an  extraordmai'V 
Mu-rnl>»*r  of  thf  trf»v#»rnor-i/oiionil's  (1)1111611  {61. 

•M  In  or  lOf i'H'.  tl  ■  n.-iimAndfT-in-chief  is  acvuvs  a^ipouiiieu  nu 
i  xipi'^rrlinHi^'  mv  nihpr  ot  i  «i  mril.  .  :ider  rr^nuatioDB  madfi  in.  1  105 
!i''  If*  in  'hiirtr^  ot  Hv  armv  flPDartmRnt. 

>''!  In   OLU^K*^.  ni--«>tinuri  ot  th>^.  ff(  \'emor-seiiezai  and  Lia  louncii 
.i'c  nrM  hf'id  wrhin  ilit*  nr'giapnciett  ot  Madna  andi^umbav. 

«»i'liuary        -iL-^'D  'V  iv    i:"Vt^rnor-treaeral  s    <'»uiiua     .Mjid    •■rdiiiarv 

and  Icfiib-  ^-  .     ^  _i 

liitivc         ini»frintjK.  Tpat  is  rci  ^n  v.  nii:»etincrs  lor  executive  purpoMeH  :  nud 

iinfi-         [(-imtaMv**  nii^enni/s,  i.iat  is  u-  .sav.  ineetiiufH  lor  ilie  hurpubt? 
ni'/H  ot  ^ 

i:ovcnn>r-   i»)  riiiikmi!  Uiwh. 

■.•<.'n«*rarn 

■  oimcil.  i.  - )  Tij<*  ordiiiarv  and  extraordiuarv  nieinberi*  01  the  Koveruor- 

L^t^nornln  ((inncil  are  entitled  tt)  1)k-  preeeiib  in  ad  iiLeeiiuiui 

!  )l«'Tf»f>f. 

I'lii.-i  '<«ctif>n  (l«H»pj  n  »t  n  nroduce  aiiv  s!»eciiiu  ciiauumeui.  l.'Ut  iapni> 

■  ntH  '*\i.^tine  law  mid  p;a**ticr. 

riwrr  aiipeiirs  i«    ih  n»  o.\nreHs*  oiiacuuent  tiiut  tiie  tuvcmor-gtmcrai. 
•I'ltt.   '\  h'T!   I'l'ejient.   |  lx^8lclo  n\   i?ieetinioi  ti   liia  t'limeiL   '>uti  thib  li 
i'!H'>lipd  hy  jjitrh  nifun-^ionsat^  2^.  «st  2;  Viet.  l.  i  J7.  h.  /. 

"r.imary        42.~  'I'  '■  !^»*  "J'fiinarv  nieotinua  <'t  tlie  irovernor-'^eueraiV 
n't  .''MMi^'i!  ''"i'»''^'  i'l"*'  '  ♦^J'i  '■^'  ■•'»»'*i  i-iac'es  in  jiidia  i/»  iis  ::mv   ''O  .tp- 

Lv'm  "'.I       i>''inti»d  f.v  '  .\h  ^ovt*r!i«>r-*'t*rienu  in  \  ouueii. 
w  ill.  1  \      ' 

'  .  I)     \r     ,fn'     rciiiiarv     netftinc      t    *  le    ^uveruor-ueuerati*- 

t  - 
■I 

.  i^  .         .  ..inw'ii    ■'-.n   .(»\-'^rnor-::enorai    lua     qo  "rdiiiarv   'ueni(.>er     ii 

■  ''     '.iini-il     inv     \f»nMs«»  .ili  ' ht}  :aiiciiUQi:>    »t  -he  *tovtTnor- 


I  .  ": 
/  • 


!"  lf«^  I      .  I  !.■»..  ^■r'^npF.  .'ipRnK  lint/iHn  indiu.     In  i'ractwtN  ihe  int^t- 
■   f..'  ,.f    I,,  .  r:iir«'!l   ^^^  •■iM'l  f.T  « 'atouttA  iind  SiaiUi. 

•'•',    ''^  •     \- t     .•     v,^     -.3    iJ.*o.    ill.    ■.    ■:;.    ■.    .>)    lircetfc  'hal    "  iliu 

'...'    r  ..■■':.  I  .■!■:.  I   ..r^r\     r-r- niMUopv    it   I'Vrt    WiUijum.  .aiU  the  levnmi 

vi  .1...:       T.']    .'.•  r.''iH.'irv    ,t  i'.Virt  Saint  'it?or5e   aid  13o]nii;Ay.  r^iuU  .ir 

:'i-.'    '■-!»'■' *i^'      ■•■innl  iK^f^rd*  sinvvcd  m  ihe  liret  [ilaoo  -o  tim  unn- 

!■!■ ;   *'  .'I    if    '/f  li  .)).Ttt/Tv  I*:  -hill  'H*  []m{K)aed  'ly  ihe  ^ovpjnur-graiunLi 

.',•  '1..   .»f.'  ,.juf»T-  .if  Ou'  -nid  jin^t^idennw*  it^paoiiv/^Jy,  and  m  *}fU:n 

'■    "v    i.itj.F     iT     nf'-itmn   ■'hnll   iw»  ))n'tpnniidiKi  '13*  ;iny  -if  uiie  -fajd 

•  '■  iP   t     •  .^^iiM  M.' .  fim"i)f'toni  'o  :h«»  "«Hid  govomor-genurai  or  governor 

■'.   j-     '■     ly  •  •■  p"ip'»ni»  ind  idjonrn  rh^  diHr.UHHion  riiereot  to  ^  fature 

'        )  '  .     !'  '    ''  «•  n-.  .ifh  .idjniirniTiont.  i^hail  axop^  forty-eight  houib, 

'     '    '      M  .tt,  I  .,i  ,|,|i'^ffMn  •<»•  prf»pf>w»fl  br  Adjoumftfi  Enorc  than 

» v.  I  •       ■'..'»•  •'..  .  Mil  .iMf  .if  fh'«  t'mtnt'tWttr  who  profKined  the  munc* 
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This  enactment,  though  not  specificaUy  repealed,  is  practically 
Ruperaeded  by  the  rules  and  orders  made  under  the  Indian  Councils 
Act,  1 86 1,  and  therefore  is  not  reproduced  in  the  Digest. 

48, — (i)  All  orders  and  other  proceedings  of  the  Governor-  Busi- 
Oeneral  in  Council  must  be  expressed  to  be  made  by  the  Governor- 

Governor-General   in  Council,   and   must    be  signed   by  a  General 

°  '^        m  Council. 

secretary  to  the  Government  of  India,  or  otherwise  as  the  [33  Geo. 

Governor-General  in  Council  may  direct  (o).  s.  39/ 

53  Geo. 
(2)  The  governor-general  may  make  rules  and  orders  (b)  iii,  0. 

for  the  more  convenient  transaction  of  business  in  his  council,  24^4*3/^* 

other  than  the  business  at  legislative  meetings,  and  every  J*<^*-  ^- 

O^f  8.  O.J 

order  made  or  act  done  in  accordance  with  such  rules  and 
orders  must  be  treated  as  being  the  order  or  the  act  of  the 
Governor-General  in  Council. 

(a)  Under  the  Act  of  1793  (33  Geo.  Ill,  0.  52,  s.  39)  th^  signature 
referred  to  is  that  of  *  the  chief  secretary  to  the  council  of  the  presi- 
dency.' 

Under  the  Act  of  1813  (53  Geo.  Ill,  c.  155,  s.  79)  orders  or  proceedings 
may  he  signed  either  by  the  chief  secretary  to  the  Grovemment  of  the 
said  presidency,  or,  in  the  absence  of  such  chief  secretary,  by  the 
principal  secretary  of  the  department  of  such  presidency  to  which  such 
orders  or  proceedings  relate. 

Under  Act  II  of  1834  ^^  the  Indian  Legislature,  each  of  the  secretaries 
to  the  Government  of  India  and  to  the  Government  of  Fort  William 
in  Bengal  is  declared  to  be  competent  to  perform  all  the  duties  and 
exercise  all  the  powers  which  by  any  Act  of  Parliament  or  any  regula- 
tion then  in  force  were  assigned  to  the  chief  secretary  to  the  Govern- 
ment of  Fort  William  in  Bengal,  and  each  of  the  secretaries  to  the 
Governments  of  Fort  St.  George  and  Bombay  is  declared  to  be  com- 
petent to  perform  all  the  duties  and  exercise  all  the  powers  which  by 
any  such  Act  or  regulation  were  assigned  to  the  chief  secretaries  to  the 
Governments  of  Fort  St.  George  and  Bombay  respectively. 

Under  these  circumstances  this  section  of  the  Digest  probably  repre- 
sents the  form  in  which  Pktrliament  would  re-enact  the  existing  statutory 
provisions,  especially  as  they  are  provisions  which  may  be  modified 
by  Indian  Acts.    See  24  &  25  Vict.  0. 67,  s.  22. 

In  practice,  orders  and  proceedings  are  signed  by  the  secretary  of 
the  department  to  which  they  relate. 

(6)  The  rules  and  orders  made  under  this  section  appear  to  be  treated 
by  the  Government  of  India  as  confidential,  and  have  not  been  pub- 
lished. The  most  important  effect  of  the  section  has  been  to  facilitate 
the  departmental  transaction  of  business. 


c.  .^,  n.  5.] 
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Prociylnr#»  44.— (i)  At  any  ordinary  mw»tinir  of  the  govemor- 
differwire  g^TiemrH  ronncil,  if  any  difference  of  opinion  arisefi  on  any 
of  opinion.  qne«tion  hronpht  before  the  council,  the  Governor-General 
in,  0. 6^,  in  Connril  is  bound  by  the  opinion  and  decision  of  the 
^  ^'^  majority  of  those  present,  and  if  they  are  equally  divided  the 
8c  govemor-genoral,  or,  in  his  abflence,  the  senior  member  of 

n.  48.1         the  ronnoil  prosent.  has  two  votes  or  the  easting  vote. 

f«  G«>.  (2)  Provided  that  whenever  any  measure  is  proposed  before 
w.  47^  48,  ^'h<^  Governor-General  in  Council  whereby  the  safety,  tran- 
t?  &  74  quillity,  or  interests  of  British  India,  or  of  any  part  th©re<rf, 
Vint.  ^  are  or  may  be,  in  the  judgement  of  the  governor-general, 
essentially  affected,  and  lie  is  of  opinion  either  that  the 
measure  proposed  ought  to  })e  adopted  and  carried  into  exeea- 
tion,  or  that  it  ought  to  be  suspended  or  rejected,  and  the 
majority  present  at  a  meeting  of  the  council  dissent  from 
that  opinion,  the  governor-general  may,  on  his  own  authority 
and  responsibility,  adopt,  suspend,  or  reject  the  measure  in 
whole  or  in  part. 

(3)  In  t'^v^^ry  such  case  any  two  members  of  the  dis- 
sentient majority  may  require  that  the  adoption,  sus- 
pension, or  rejection  of  the  measure,  and  the  fact  of 
their  dissent,  l>e  notified  to  the  Secretary  of  State,  and  the 
notification  must  l)e  accompanied  by  copies  of  any  minutes 
whicli  Ihe  members  of  the  council  have  recorded  on  the 
subject. 

(4)  Nothing  in  this  section  empowers  the  governor-general 

to  do  anything  which  he  could  not  lawfully  have  done  with 

the  concurrence  of  liis  council. 

The  Regulating  Act  of  1773  (13  Geo.  HI,  0.  63,  s.  8)  provides  that 
*  in  all  cflBOJ*  whatever  wherein  any  difference  of  opinion  shall  arise 
upon  nny  qnwtion  propowd  in  any  c^nwultation,  the  said  govemor- 
Konornl  and  conncil  :*hall  be  bound  and  concluded  by  the  opinion  and 
flori<:ioTi  of  tho  mnjor  part  of  thoRe  present.  And  if  it  shall  happen 
thnt,  by  the  rloath  or  removal,  or  by  the  absence  of  any  of  the  members 
of  tlip  said  ommcn.  such  governor -general  and  council  shall  be  equally 
diviflcd.  thon.  nnd  in  every  such  case,  the  said  governor-general,  or, 
ill  h\o  nh^onrn.  fhf  elflofif  councillor  present,  shall  have  a  casting  vote, 
nn*\  In-  opinion  shall  be  decisive  and  oonclosive.* 
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Tie  Charter  Act  of  iSjii  (3*4  Will.  IV.  c,  85.  s.  48)  enacts  that 
'  in  every  case  of  difference  of  opinion  tit  meetings  of  the  said  council 
where  there  shall  be  an  equality  of  votes,  the  said  governor-general 
ahall  have  two  voles  or  the  casting  vole.* 

^e  difficulties  which  Warren  Ha«tingB  encountered  in  his  council 
imder  the  Act  of  1773  are  well  known,  and  Lord  ComwaUis  stipulated, 
on  his  appointment,  that  his  hands  should  be  strengthened  ;  accord- 
ingly by  an  Act  of  1786  (;6  Geo.  ITT,  c.  10)  the  governor- general  was 
empowered  in  special  coses  to  override  the  ma)ority  of  his  council  and 
act  on  bis  own  responsibility.     (See  above,  p.  67.) 

ITio  provisions  of  the  Act  of  17S6  were  re-enacted  by  ss.  47,  48.  and 
49  of  the  Charter  Act  of  1793  (33  Ceo.  111,  c.  52),  which  are  stiJI  in 
force,  and  which  run  as  follows : — 

'47.  And  whereas  it  will  tend  greatly  to  the  strengUi  and  security 
of  the  British  possessions  in  India,  and  give  energy,  vigour,  and  dispatch 
to  the  measures  and  proceedings  of  the  executive  Government  within 
the  respective  presidencies,  if  the  Governor- General  of  Fort  William 
in  Bengal  and  the  several  governors  of  Fort  8aint  George  and  Bombay 
were  vceted  with  a  discretionary  power  of  acting  without  the  con- 
ourrenoe  of  their  respective  councils,  or  forbearing  to  act  according  to 
their  o|»iiions,  in  cases  of  high  importance,  and  essentially  affecting 
the  public  interest  and  welfare,  thereby  subjecting  themaelves  person- 
ally to  answer  to  their  country  for  so  acting  or  forbearing  to  act :  Be 
it  enacted,  that  when  and  so  often  as  any  measure  or  ctuestion  shall 
be  proposed  or  agitated  in  the  Supreme  Council  at  Fort  William  in 
Bengal,  or  in  either  of  ihe  councils  of  Fort  Sabt  George  and  Bombay, 
whereby  the  interests  of  the  said  united  Company,  or  the  safety  or 
tranquillity  of  the  British  possessions  in  India,  or  in  any  part  thereof, 
are  or  may,  in  the  judgement  of  the  governor- general  or  of  the  said 
governors  respectively,  be  essentially  concerned  or  affected,  and  the 
sud  governor-general  or  such  governors  respectively  shall  be  of  opinion 
that  it  will  be  expedient,  eitber  that  the  measures  so  proposed  or 
agitated  ought  to  be  adopted  or  carried  into  execution,  or  that  the 
same  ought  to  be  suspended  or  wholly  rejected,  nnd  the  several  other 
members  of  such  council  then  present  shall  differ  in  and  dissent  from 
sQch  o[nnion,  the  said  governor-general  or  such  governor  and  the  other 
members  of  the  council  shall  and  they  are  hereby  directed  forthwith 
mntoally  to  exchange  with  and  communicate  in  council  to  each  other, 
in  writing  imder  their  respective  hands  (to  be  recorded  at  large  on 
their  aeeret  consultations),  the  revpectivo  grounds  and  reasons  of  their 
KBpectjre  o]Hnion8 ;  uidif  after  considering  the  same  the  said  governor- 
gcoeni  or  mch  governor  respectively,  and  the  other  members  of  the 
said  ooimdl,  shall  severally  retain  their  opinions,  it  shall  and  may  be 
Uvfnl  to  and  for  the  said  governor- general  in  the  Supreme  Council  of 
Fort  William,  or  either  of  the  said  governors  in  their  respective  councils, 
to  make  and  declare  any  order  (to  be  signed  and  subscribed  by  the  said 
governor-general  or  by  the  governor  making  the  same)  for  suspending 


r  rejecting  the 


r  qneetjon  so  propowd  or  agitated,  in  part 


^!  V)••'^^^r ^'^r"\'T    '■?•  :MT'rA  'ch. 


-,r    n    vhoi<»      r    •>    iiAir«»   inrt    iM^tiLm   -nr^ti    -^rrtn'   lod  nwiaBiflK  for 
wlonrinor  iid  "irm'.nflT  'ii*^  ikhuhiti^  4o  omomiHl    r  igirartfiit  izico 
•.ir>n.  ^»»  'ii^   j^uf  iOv»mrir-iwpn»TsU  «";r  -lusii  tfov^nxocs  m  rl 
vniTirii*   'hall     hink    .t   vnrt    -Tnwtu^nt -.     vnicii   •lud 

•h^  Arfi^  *A  ■"  ;U  ;"•#*  r.h#*r  n#rmf*'rq  .  t  rtie  ■  nancii  :h«i  di 
thski}.  .y  '.r-r.  ..ml  .«r.i»'  -t  -;iiii  'u*t.,  ^  m ''tfetrtiiai  inii  Tsiid  to  «Jl 
.rffi>mt-»  i^ri  .iirr,f.««^^  u«  r  tii  'lu*  -Aui  .cb«r  aembcn  iiad  ad¥iaed  rhe 
«ftm^  ir  -r,nriirr«Kt  'ii#*T^in  -  uui  'hi^  ^-lud  .nembera  ji  :oancd.  uhI  ^ 
f\i!^rPT*  iivrl  i.nn  .?iilir;i.rc.  inrt  \\\  .thtf^r  pcnooa  '"onceraed.  ^hajl  bp 
%ml  *h^  «r«»  .pr«^hy  ommAnried.  uithi^rtzed.  wod  •*fi}oined  to  be 
^h^i^tir  rhpi^fci.  ifiil  'o  V  iidixuz  ind  uciscizia  lA  chetr  rcspetftife 
^f;kt'»^Tif4  irt  ^h**  ^Jirrying  'h<*  ••amp  nto  •^Xftcntioii. 

iji!,  \nrt  .  .  'h^r  'hp  zo7«^mnr-zenerai  --^r  ^¥«>mor  who  ^iudi 
'WUr*-  *fi#<  -^nrnmanri  tnv  -nrh  .rrjpr  jr  rmoiatiiDn  'o  he  made-  and 
r*^''<nl«t  vifhonr  'h**  ii««pnr  -  -r  •onrniTMiw*  '»t  .inv  ot  rhp  other  memben 
of  '^onn'*il  -HaII   iiom*  ^**  K^fl  rw<ooi»iW»»  for  'hi*  -^ame  .ind  the  con* 

'  lO'  PrtMiU<i  ftlwayu  .  .  .  that  aothing  in  thu  .Vet  '-^ontaiiied  skuJl 
'^♦tkI  or  ^|p  '*on*tni«»d  'o  »-Tt*-fid  to  jjive  power  to  the  said  Gcfvemor- 
^>n^r4l  of  Porf  VViliiAm  in  Bengal,  or  to  either  of  rhe  said  gpDTemore 
of  p/>rt  Hftint  r^on^e  anrf  Bombay  rp*pertiv#4y,  to  make  or  carry  into 
(^x«^iU\f>n  .-fcny  ord#*r  or  rp^oliition  which  noald  not  have  been  lawfully 
mttfU'  '♦nd  frt*r\it4^  jrith  rhe  conrnrrence  of  the  oouncilfl  of  the  reapective 
Oov^nmentH  or  pr»*flidenriej».  ^inything  herein  'Contained  to  the  con- 
lr;iry  notwith^tandinfif.' 

Th<*  r.r»v#Tnment  r)f  fndia  Art,  1X70  (33  &  34  Vict.  c.  3,  s.  5),  enacts 
th«t  VVh**n*'Vor  .iny  meaHure  ?<hAll  be  proponed  l)efore  the  Govemor- 
(i^nftM  of  FndiH  in  ^'onnril,  whereby  the  safety,  tranquillity,  or  interests 
of  tho  BritiHli  pfiMKi-HMJonH  in  India,  or  any  part  thereof,  are  or  may  be. 
in  the  jndKemont.  of  the  said  governor-general,  t^flsentially  affected, 
iiml  ho  Mhall  \h»  of  opinion  either  that  the  meaHiire  proposed  mi^t  be 
ii^lopt^rl  and  carried  into  p.xe^iition,  or  that  it  ought  to  be  suspended 
or  ri'jrrtofi,  iind  the  majority  in  council  then  present  shall  dissent  from 
siifh  r>pinir>n.  (ho  go vpmr>r- general  may,  on  his  own  authority  and 
rt'ijK »nHi bill ty.  MtiKpend  or  reject  the  measure  in  part  or  in  whole,  or 
n<l<i)»t  nnd  farry  it  into  execution  ;  but  in  every  such  case  two  members 
r»f  thn  diKMentient  majority  may  require  that  the  said  suspension* 
rejfw'tifin.  or  tulriptirm.  fiH  well  a«  the  fact  of  their  dissent,  shall  be 
not itiod  to  the  S#Tretary  f»f  State  for  India  ;  and  such  notification  shall 
Ik*  iirf<fifii|iiuiied  by  o(»picH  of  the  minute's  (if  any)  which  the  members 
nf  th«'  » Miififil  Hhrtll  Imve  n*<'(»nle<l  <m  the  Mubjcct/ 

Till*!  nriiu-tineiit  pnirticrtlly  Miiperm^dcH,  but  does  not  expressly  repeal. 
fb(M^tii<(<tfiirtit«  in  the  .\<t  of  ip)},  but  does  not  apply  to  the  Govem- 
fii«»fit«  of  MndrnM  iind  lioiiibay.  It  waM  under  the  enactment  of  1870 
that  Irfifd  l.vttfin  mti'd  in  March.  1870,  when  he  exempted  certain 
iiiiiMitinl  I  lit  ton  koihU  from  cuNtoma  duty. 
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45. — (i)  Whenever  the  Governor-General   in  Council  de-  Provision 

for  fti)~ 

clares  that  it  is  expedient  that  the  governor-general  should  pointment 
visit  any  part  of  India,  unaccompanied  by  his  council,  the  jent  of' 
Governor-General   in   Council   may   appoint   some   member  council, 
of   the  council   to  be  president   of  the  governor-general  s  Vict.  c. 

67    8    6  1 

council  during  the  time  of  the  visit.  ''  ' 

(2)  The  president  of  the  governor-generars  council  has, 
during  his  term  of  office,  the  powers  of  the  governor- 
general  at  ordinary  meetings  of  the  governor-general's 
council  (a). 

(a)  The  object  of  this  section  is  to  make  proyision  for  the  current 
business  of  Government  during  the  temporary  absence  of  the  governor- 
generaL  The  last  occasion  on  which  it  was  put  in  force  was  Lord 
DufiFerin's  visit  to  Burma  after  the  annexation  of  Upper  Burma.  In 
such  cases  the  governor-general  retains  his  own  powers  under  s.  47  (i). 
This  power  is  not  exercised  on  the  occasion  of  the  viceroy's  ordinary 
annual  tour. 

46,   If   the   governor-general,    or    the   president   of   theProviBion 

governor-general's  council,  is  obliged  to  absent  himself  from  gence  of 

any  ordinary  meeting  of  the  governor-general's  council  by|^^®™i^'' 

indisposition,  or  any  other  cause,  and  signifies  his  intended  ^  ^^^ 

absence  to  the  council,  the  senior  ordinary  (a)  member  for  meetings 

the  time  being  present  at  the  meeting  presides  thereat,  with  [24  &  25 

the  like  powers  as  the  governor-general  would  have  had,  if  J'*'**  ^* , 

^7»  *•  /•J 
present. 

Provided  that  if  the  governor-general,  or  president,  is  at 

the  time  resident  at  the  place  where  the  meeting  is  assembled, 

and  is  not  prevented  by  indisposition  from  signing  any  act 

of  council  made  at  the  meeting,  the  act  requires  his  signature  ; 

but  if  he  declines  or  refuses  to  sign  it,  the  like  provisions  have 

effect  as  in  cases  where  the  governor-general,  when  present, 

dissents  from  a  majority  of  the  meeting  of  the  council  (fe). 

(a)  The  word  '  ordinary  *  is  not  in  the  Act  of  1861,  but  is  probably 
implied. 

(h)  See  8.  44. 

47. — (i)  In   any  ciww  where  a  president  of  the  council  Powers  of 

governor- 
may  be  appointed,   the  Governor-General  in  Council  may  general  in 
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abflimAe  by  order  authorize  the  governor-general  alone  to  exercise, 
Couiicil.  <n  hifl  discretion,  all  or  any  of  the  powers  which  might  be 
m,  0^2    ^^^^cised  by  the  Governor-General  in  Council  at  ordinary 

•»•  54.  55-  meetings  (a). 
24  ft  25 

Vict.  c.  (2)  The  governor-general  during  absence  from  his  council 

may,  if  he  thinks  it  necessary,  issue,  on  his  own  responsibOity, 
any  order  which  might  have  been  issued  by  the  Grovemor- 
General  in  Council  to  any  local  Government,  or  to  any  officers 
or  Hervants  of  the  Crown  acting  under  the  authority  of  any 
local  Government,  without  previously  communicating  the 
order  to  the  local  Government,  artd  any  such  order  is  of  the 
same  force  as  if  made  bv  the  Governor-General  in  Councfl, 
but  a  copy  of  the  order  must  be  sent  forthwith  to  the  Secretary 
of  State  in  Council  and  to  the  local  Government,  with  the 
reasons  for  making  the  order. 

(3)  The  Secretary  of  State  in  Council  may  by  order  suspend 
until  further  order  all  or  any  of  the  powers  of  the  governor- 
general  under  the  last  foregoing  awb-section,  and  those  powers 
will  accordingly  be  suspended  as  from  the  time  of  the  receipt 
by  the  governor-general  of  the  order  of  the  Secretary  of 
State  in  Council  (h). 

(a)  This  proviflion  supplements  s.  45. 

(b)  The  provisions  of  sub-sections  (2)  and  (3)  are  reproduced  from 
ss.  54  and  55  of  the  Act  of  1793  {$$  Geo.  Ill,  c.  52).  But  those  sections 
were  enacted  in  circumstances  very  different  from  those  of  the  present 
time,  and  are  practically  superseded  by  the  enactment  reproduced  in 
sub-section  (i). 

War  and  Treaties, 

Restric-  48. — (i)  («)  The  Governor- Greneral  in  Council  may  not, 
powe^^of    without  the  express  command  of  the  Secretary  of  State  in 

Governor-  CoimciK  in  any  case  (except  where  hostilities  have  been 
General  in  ,7  \         i 

Counoil  actually  commenced,  or  preparations  for  the  commencement 
war  or  of  hostilities  have  been  actually  made  against  the  British 
f  nViro  Government  of  India  or  against  any  prince  or  State  dependent 
III.  r.  5.\  tliorcon.  or  against  any  prince  or  State  whose  te>rritories  His 

H.  .12.  1  * 

Majesty  has  engaged  by  any  subsisting  treaty  to  defend  or 


.1 
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guarantee)  either  declare  war  or  commence  hoBtilities  or  enter 
into  any  treaty  for  making  war  against  any  prince  or  State  in 
India,  or  enter  into  any  treaty  for  guaranteeing  the  possessions 
of  any  such  prince  or  State. 

(2)  In  any  such  excepted  case  the  Governor-General  in 
Council  may  not  declare  war  or  commence  hostilities  or  enter 
into  a  treaty  for  making  war  against  any  other  prince  or  State 
than  such  as  is  actually  committing  hostilities  or  making 
preparations  as  aforesaid,  and  shall  not  make  a  treaty  for 
guaranteeing  the  possessions  of  any  prince  or  State  except  on 
the  consideration  of  that  prince  or  State  actually  engaging 
to  assist  His  Majesty  against  such  hostilities  commenced  or 
preparations  made  as  aforesaid. 

(3)  When  the  Governor-General  in  Council  commences  any 
hostilities  or  makes  any  treaty,  he  must  forthwith  communicate 
the  same,  with  the  reasons  therefor,  to  the  Secretary  of  State. 

(a)  This  section  first  appeared  in  Pitt's  Act  of  1784  (24  Geo.  Ill, 
sess.  2,  c.  25,  8.  34),  and  was  preceded  by  the  preamble : — *  Whereas 
to  pursue  schemes  of  oonqnest  and  extension  of  dominion  in  India 
are  measures  repugnant  to  the  wish,  the  honour,  and  policy  of  this 
nation.'  (See  above,  p.  64.)  It  was  re-enacted,  with  the  preamble, 
by  8.  42  of  the  Act  of  1793,  and,  as  so  re^nacted,  is  still  on  the  statute 
book.  It  is  of  historical  interest  as  an  expression  of  the  views  with 
which  the  expansion  of  the  territorial  possessions  of  the  East  India 
Company  was  regarded  in  the  ei^teenth  century,  but  as  it  relates 
only  to  hostilities  against  and  treaties  with  the  '  country  princes  or 
States  in  India,*  it  is  no  longer  of  practical  importance.  The  last 
provision,  though  expressed  in  general  terms,  obviously  refers  to  the 
hostilities  and  treaties  referred  to  in  the  preceding  part. 

PART  V. 

Local  Govxsnmsnts. 

Oeneral, 

49. — (i)  Every  local  Government  (a)  must  obey  the  orders  of  Relation 
the  Governor-General  in  Council,  and  keep  him  constantly  Oovem- 
and  punctually  informed  of  its  proceedings,  and  is  under  qJJ^^^,. 
his  superintendence  and  authority  in  all  matters  relating  to  General 
the  administration  of  its  province. 
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Conncil. 
[13  ^^o- 

nt  c.  63, 

8.  9. 

33  Geo. 

III,  c.  $2, 

88.  24,  40, 

41,  43,  44- 
3&4WiIl. 

IV,  c.  85. 

RS.  65,  67.1 


(2)  No  local  Oovernment  may  make  or  issue  any  order  for 
commencing  hostilities  or  levying  war,  or  negotiate  or  conclude 
any  treaty  of  peace  or  other  treaty  with  any  Indian  prince  or 
State  (except  in  cases  of  sudden  emergency  or  imminent 
danger  when  it  appears  dangerous  to  postpone  such  hostilities 
or  treaty),  unless  in  pursuance  of  express  orders  from  the 
Governor-General  in  Council  or  from  the  Secretary  of  State, 
and  every  such  treaty  must,  if  possible,  contain  a  clause 
subjecting  the  same  to  the  ratification  or  rejection  of  the 
Governor-General  in  Council. 

(3)  The  authority  of  a  local  Government  is  not  superseded 
by  the  presence  in  its  province  of  the  governor-general  (6). 

(a)  The  expresBion  ^  local  Government '  is  defined  by  s.  124  to  meui 
a  governor  in  council,  lieutenant-governor,  or  chief  commiBsicmer. 
By  the  Indian  General  Clauses  Act  (X  of  1897)  it  is  defined  to  mean 
the  person  authorized  by  law  to  administer  executive  govemment 
in  the  part  of  British  India  in  which  the  Act  containing  the  expression 
operates,  and  to  include  a  chief  commissioner.  As  to  the  existing  local 
Governments,  see  above,  p.  114. 

(6)  This  section  reproduces  enactments  which  applied  to  the  Govern- 
ments of  Madras  and  Bombay,  and  were  passed  with  the  object  of 
maintaining  proper  control  by  the  Govemment  of  Bengal  over  the 
( Government R  of  the  two  other  presidencies.  Of  course  the  circum- 
stancoR  of  the  present  day  are  widely  different.  Some  of  the  provisions 
of  the  enactments  reproduced  are  omitted,  as  having  been  made  un- 
n<MH^H8ary  by  the  existence  of  telegraphic  communications,  and  by 
other  alt4*rationH  of  circumstances.  For  instance,  it  has  not  been 
considi^rcd  necessary  to  reproduce  the  power  of  the  governor-general 
t^)  suspend  a  local  Govemment. 


Oovcrn- 
ment8  of 
MadrAH 
and 

Bombay. 
[33  Geo. 

in,  0. 52, 

n.  24. 
Will.  IV, 

C.  8^,  HH. 

56,  "57- 
21  A  22 
Vict.  o. 

106,  H.  20 


(rovernmenis  of  Madras  and  Bombay, 

50. — (i)  The  provinces  (a)  of  Fort  St.  George  and  Bombay 
are,  subject  to  the  provisions  embodied  in  this  Digest  (6), 
administered  by  the  Governors  in  Council  of  Madras  and 
Bombay  respectively,  and  are  in  this  Digest  referred  to  as  the 
provinces  of  Madras  and  Bombay  respectively. 

(2)  The  governors  of  Madras  and  Bombay  are  appointed  by 
His  Majesty  by  warrant  under  the  Royal  Sign  Manual  (c). 

( j)  The  Secretary  of  State  may.  if  he  thinks  fit,  by  order, 
1  revoke  or  suspend,  for  such  period  as  he  may  direct,  the 
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appointment  of  a  council  for  either  or  both  of  those  provinces, 
and  whibt  any  such  order  is  in  force  the  governor  of  the  pro- 
vince to  wliich  the  order  refers  has  all  the  powers  of  the 
Governor  thereof  in  Council  (d). 

(a)  It  aeems  desirable  to  avoid  the  term  '  presideDcy/  which  dates 
from  a  time  when  British  India  was  divided  into  three  presidencies. 
Bat  the  Govemmenta  of  Madras  and  Bombay  occupy  a  position  differ- 
ent from  and  superior  to  that  of  the  other  local  Governments.  The 
governor  is  appointed  by  the  Crown,  and  not  by  the  governor-general ; 
he  is  assisted  by  an  executive  council,  and  he  retains  the  ri^t  of  com- 
municating directly  with  the  Secretary  of  State  (above,  s.  15). 

(6)  e.  g.  to  the  control  of  the  governor-general. 

(c)  Before  the  Act  of  1858  the  appointments  were  made  by  the 
Court  of  Directors  with  the  approval  of  the  CYoikti. 

(</)  This  power  was  given  by  the  Act  of  1833,  but  has  never  been 
exercised. 

51. — (I)  The  ordinary  (a)  members  of  the  councils  of  the  Ordiuary 
governors  of  Madras  and  Bombay  are  appointed  by  Uisofcoun- 
Majesty  by  warrant  under  the  royal  sign  manual.  r^ Gcu 

(2)  The  number  of  the  ordinary  members  of  each  of  the  said  ^^  ^'  5^» 

S8.  2^  25* 

councils  is  such  number  not  exceeding  three  as  the  Secretary  3^4 
of  State  directs  (6).  c.  85,  ss.' 

(j)  Every  ordinary  member  of  the  said  councils  must  be  l2k  is 
a  person  who  at  the  time  of  his  appointment  lias  been  for  ^  '^^'  ^'' . 

97*  ®*  "'J 

at  least  twelve  years  in  the  service  of  the  Crown  in  India  (c). 

(4)    Provided    that    if    the    commander-in-chief    of    His 
Majesty's   forces   in   India    (not   being    likewise   governor- 
general)  happens  to  be  resident  at  Madras  or  Bombay  he  is,  Iss  Geo. 
during  his  continuance  there,  a  member  of  the  governcNr's  ^  33.] 
council  (d), 

(a)  The  commanders-in-chief  of  the  Madras  and  Bombay  amues 
might  be  appointed,  and,  in  fact,  were  always  appointed,  extraordinary 
members  of  the  Madras  and  Bombay  Councils.  But  these  oflkes  were 
abolished  by  the  Madras  and  Bombay  Armies  Act,  1893  (56  &  57  VicU 
c  62).  The  term  *'  ordinary '  is  used  in  this  section  by  way  of  dis- 
tinction from  additional  or  legislative  mem  berg  (see  s.  60). 

(6)  The  number  was  reduced  from  three  to  two  in  1833,  and  is 
now  two. 

(c)  The  qualihcation  under  ^^  Gea  I1I«  c.  52,  s.  25,  b  twelve  years* 
residence  in  India  in  the  service  of  the  East  India  Company.    The 
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qualifi(;ation  for  memberBhip  of  the  govemor-generai'tt  council  in  lioiiie- 
what  different  (8.  39). 

(d)  This  proviHo,  which  is  taken  from  the  Act  of  1793,  ^  practically 
inoperative. 

Ordinary        ^2. — (i)  The  councils  of  the  governors  of  Madras  and  Bom- 

andlegis-   bay  hold  ordinary  meetings,  that    is  to  say,  meetings  for 
la*  IV© 

meeting    executive  purposes  ;   and  l^islative  meetings,  that  is  to  say, 

of  Madras  j.'         £      a\  ir        1  •       1 

find  meetings  for  the  purpose  of  makmg  laws. 

CouncUH         (^^  "^^  ordinary  members  of  those  councils  are  entitled  to 

be  present  at  all  meetings  thereof  (a). 

(a)  This  section  does  not  reproduce  any  upeciiic  enactment*  but 
represents  the  existing  law. 

i»roccduro      ^3.  The  foregoing  provisions  of  this  Digest  with  respect  to 
in  cases  of  t,hc  procedure  in  case  of  a  difference  of  opinion  between  the 

difference 

of  opinion,  governor-genera!  and  liis  council,  and  in  case  of  the  governor- 
Ill,  c.  52,  general  being  obliged  to  absent  himself  from  his  council  by 
»■.  47. 48»  indisposition  or  other  cause,  apply,  with  the  necessary  modi- 
fications,  in  the  case  of  a  difference  of  opinion  between  the 
Governor  of  Madras  or  Bombay  and  his  council,  and  in  the 
case  of  either  of  those  governors  being  obliged  to  absent 
Jiiniself  from  his  council  (a). 

(a)  See  S8.  44  and  46.  Section  44  reproduces  ^^  Geo.  Ill,  o.  52, 
88.  47-49*  as  modified  by  }^  &  34  Vict.  c.  3,  s.  5.  The  last  enactment 
applies  only  to  the  governor-gcnerars  council,  but,  as  will  bo  seen  from 
the  note  to  s.  44,  doen  not  substantially  modify  the  Act  of  Geo.  UL 

Business  ^- — (^^  ^^  orders  and  other  proceedings  of  the  Governor  of 
of  Govcr-   ^bvdras  in  Council  and  of  the  Governor  of  Bombay  in  Council 

nor  in 

Coumil.  must  bo  expressed  to  be  made  by  the  Governor  in  Council,  and 
III,  c!^*52,  "lUst  be  signed  by  a  secretary  to  the  Government  of  the  pro- 
*^'  ^!i-         vince,  or  otherwise  as  the  Governor  in  Council  may  direct  (a), 

^3  Geo.  ^  \    / 

II r  V.  155.      ^2)  The  governors  of  Madras  and  Bombay  respectively  may 

J4  A  J 5       make  ruli»8  and  orders  for  the  conduct  of  business  in  their 

«7,  s.  ::<.]   respective  councils,   other   than  the  business  at  legislative 

nieotings,  and  every  order  made  or  lU't  done  in  accordance 

witli  sui'li  rules  and  orders  is  deeminl  to  be  the  order  or  the 

a<  t  i>f  til'*  t Governor  in  Council. 

,  ;^  >»v  note  on  ^.  43- 
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LietUenafU'Governorships  and  other  Provinces. 

55. — (i)  The  provinces  known  a»  Bengal  (a),  the  United  Lieuten- 
Provinces  of  Agra  and  Oudh  (6),  the  Punjab  (c),  Burma  (c)  *o^o^. 
and  Eastern  Bengal  and  Assam  (a)  are  administered   by  l5  .^  ^ 
lieutenant-governors.  c.  52,  s.  2. 

(2)  Every  lieutenant-governor  of  a  province  in  India  is  viot.  c.  95, 

appointed  by  the  governor-general,  subject  to  the  approval  ^'^^jg 

of  His  Majesty  (d).  vict.  c. 

77>  ••  4- 

(3)  A  lieutenant-governor  must  have  been,  at  the  time  of  21  &  22 

Vict.  c. 

his  appointment,  at  least  ten  years  in  the  service  of  the  Crown  106,  s.  29.] 
in  India  (e). 

(4)  The  Governor-General  in  Council  may,  with  the  ap- 
proval of  the  Secretary  of  State  in  Council,  declare  and  limit 
the  extent  of  the  authority  of  any  lieutenant-governor  (/). 

(a)  By  s.  16  of  the  Government  of  India  Act,  1853,  the  Court  of 
Directors  were  authorized  to  declare  that  the  Govemor-Grenerai  of 
India  should  not  bo  Grovemor  of  the  Presidency  of  Fort  William  in 
Bengal,  but  that  a  separate  governor  should  be  appointed  for  that 
presidency,  and  in  that  case  a  governor  was  to  be  appointed  in  like 
manner  as  the  governors  of  Madras  and  Bombay,  and  the  governor- 
general's  power  of  appointing  a  deputy-governor  of  Bengal  was  to 
cease.  But  unleM  and  until  a  separate  governor  of  the  presidency 
was  so  constituted,  the  Grovemor-General  in  Council  might  appoint 
any  servant  of  the  Company  who  had  been  ten  years  in  its  service  in 
India  to  be  lieutenant-governor  of  such  part  of  the  territories  under 
the  Presidency  of  Fort  William  in  Bengal  as,  for  the  time  being,  might 
not  be  under  the  lieutenant-Govemor  of  the  North- Western  Provinces. 
The  project  of  constituting  a  new  governorship  was  abandoned,  and 
under  the  alternative  power  a  lieutenant-governor  of  the  Lower  Pro- 
vinces of  Bengal  (now  commonly  known  as  Bengal)  was  appointed  in 
1854.  ^  October,  1905,  a  new  province  was  formed  by  detaching 
the  eastern  part  of  Bcmgal  from  the  rest  of  the  province  and  uniting  it 
with  Assam  under  a  lieutenant-governor.    See  Act  VII  of  ic>05. 

(6)  The  lieutenant-governorship  of  the  North-Westem  Provinces 
was  of  earlier  date  than  the  Ueutenant-govemorship  of  Bengal,  and 
was  constituted  under  an  Act  of  1835  (5  ^  ^  WilL  IV,  c.  52).  The 
Act  of  1833  had  directed  the  division  of  the  Presidency  of  Bengal  into 
two  distinct  presidencies,  one  to  be  styled  the  Presidency  of  Fort 
WiUiam,  the  other  the  Presidency  of  Agra.  The  Act  of  1835  authorized 
the  Court  of  Directors  to  suspend  these  provisicms,  and  directed  that 
during  the  period  of  suspension  the  Governor-General  in  Council  might 
appoint  any  servant  of  the  Company  who  had  been  ten  years  in  its 
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ship  of  the  Punjab.  Further  powers  of  constituting  lieutenant- 
go  vemorshipe  are  given  by  8.  46  of  the  Indian  Councils  Act,  i8()i 
(24  &  25  Vict.  c.  67),  but  apparently  are  exercisable  only  when  a  new 
legislative  council  is  eetablished.  See  the  note  on  s.  74  below.  It 
was  under  these  further  powers  that  in  1897  Burma,  and  in  1905  Eastern 
Bengal  and  Assam,  were  constituted  lieutenant 'governorships. 

{d)  See  21  &  22  Vict.  c.  106,  s.  29. 

(e)  This  provision  applies  in  terms  only  to  the  lieutenant-governors 
of  Bengal  luid  the  North- Western  Provinces  (now  united  with  Oudh), 
but  its  operation  has  been  perhaps  extended  by  the  final  words  of 
21  &  22  Vict.  c.  106,  s.  29. 

(/)  This  sub-section  reproduces  s.  4  of  the  Act  of  1854  (17  &  18  Vict. 
^'  n\  which,  however,  applies  in  terms  only  to  the  two  older  lieutenant- 
governorships,  the  language  being :  *  It  shall  be  lawful  for  the  said 
Governor-General  of  India  in  Council,  with  the  like  sanction  and 
approbation  [i.  e.  of  the  Court  of  Directors  and  the  Board  of  Control], 
from  time  to  time  to  declare  and  limit  the  extent  of  the  authority 
of  the  Governor  in  Council,  Governor,  or  Lieutenant-Governor  of 
Bengal,  or  of  Agra,  or  the  North-Westem  Provinces,  who  is  now,  or 
may  be  hereafter,  appointed."  But  a  power  to  alter  the  limits  of  pro- 
\'inces  is  given  by  other  enactments.     See  s.  57  below. 

56.  The  Grovernor-Greneral   in  Council  may,  with  the  ap-  Power  to 

proval  of  the  Secretary  of  State,  and  by  notification  in  the  ^Jritory 

Gazette  of  India,  take  any  part  of  British  India  under  the  ^^ .. 

immediate   authority   and    management   of   the   Governor-  of  Gover- 

General  in  Council,  and  thereupon  give  all  necessary  orders  and  General  in 

directions  respecting  the  administration  of  that  part,  or  other-  R*!"^.*'*,^ 

wise  provide  for  the  administration  thereof.  Vict.  c. 

There  is  reason  to  believe  that  the  enactment  reproduced  by  this 
section  was  passed  in  consequence  of  a  minute  of  Sir  Barnes  Peacock, 
forming  an  enclosure  to  a  dispatch  from  the  Government  of  India, 
dated  July  16,  1852,  and  that  it  was  mainly  designed  to  give  the 
(•ovemor-General  in  Council  the  power  which,  according  to  Sir  Barnes 
Peacock,  he  had  not,  of  taking  under  his  immediate  executive  control 
territory  which  formed  part  of  some  one  of  the  presidencies.  The 
section  has  been  thus  applied  in  various  cases.  Thus  Arakiui,  which 
was  originally  annexed  to  Lower  Bengal,  was  under  this  section  taken 
into  the  hands  of  the  Governor-General  in  Council  and  annexed  to 
British  Burma  (Foreign  Department  Notification,  No.  30  (Political), 
dated  January  16,  1862).  The  province  of  Assam  (now  united  with 
Elastem  Bengal)  was  constituted  by  removing  it  under  this  section 
from  the  lieutenant-governorship  of  Bengal,  taking  it  under  the 
Governor-General  in  Council,  and  constituting  it  a  chief  commissioner- 
ship,  the  regulation  district  of  Sylhet  being  subsequently  added  to  it 
in    the   same  manner  (Home   Department    Proclamation,   No.   379, 
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manner  fts  may  aeem  expwJient,  subject  to  these  qualifications,  j8 

namely —  „_ 

(i)  An  entire  district  may  not    be  transferred  from  one 

province  to  another  without  tlio  pievioua  sanction  of  the 

Crown,  signified  by  tlie  Secretary  of  State  in  Council  ; 

and 

(^)  Any  notification  under  this  section  may  be  disallowe<l 

by  the  Secretary  of  State  in  Council  (a). 

(a)  This  section  in  intended  to  reproduce  the  efTect  of  the  (ullowing 
enactments  ;— 

3ft4WiiJ-IV,  0.85.8.  38. 

■  It  shall  be  lawful  tor  the  said  Court  of  Directore,  under  the  control 
hy  rliia  Act  provided,  and  they  arc  hereby  required,  to  declare  and 
appoint  what  part  or  parte  of  any  of  the  tcrritoriea  under  the  govern- 
ment of  the  said  Company  shall  from  time  to  time  be  subject  to  the 
government  of  earh  of  the  several  presidenciee  now  sabsisting  or  to  be 
etttablished  as  aforp«aid.  and  from  time  to  time,  an  occaaion  may  require, 
to  revoke  and  alter,  in  the  whole  or  in  part,  such  appointment,  and 
.aurb  new  diBlrihution  of  the  «ame,  as  shall  he  deemed  expedient.' 

2*  ft  29  Vict.  c.  i",  sb.  4,  5. 

'  It  shall  be  lawful  for  the  Govemor'Gcneral  of  India  in  Council 
from  time  to  time  to  declare  and  appoint,  by  proclamation,  what  part 
or  parta  of  the  Indian  territories  for  the  time  being  vnder  the  dominion 
of  Her  Majesty  shall  be  or  continue  subject  to  each  of  the  presidencies 
and  lieutenant-go vemorshipe  for  the  time  being  sabdisting  in  such 
terntori«a,  and  to  make  such  distribution  and  arrangement^  or  new 
distribution  and  arrangement,  of  such  territories  into  or  among  such 
preaidenciea  and  lieutenant -go  vemorBhips  as  to  the  said  Governor- 
General  in  Council  may  seem  expedient. 

'  Provided  always,  that  it  shall  be  lawful  for  the  Secretary  of  State 
in  Council  to  signify  to  the  said  Govern  or- General  in  Council  his  dis- 
allowance of  any  such  proclamation.  And  provided  further,  that  no 
such  proclamation  for  the  purpose  of  tmnsferring  an  entire  lillah  or 
district  from  one  presidency  to  another,  or  from  one  lieutenant  -governor- 
ship to  another,  shall  have  any  force  or  validity  until  the  sanction  of 
Her  Majesty  to  the  same  shall  have  been  previously  signified  by  the 
Secretary  of  State  in  Council  to  the  governor-general.' 

The  power  given  by  the  Indian  Councils  Act,  1S61  (34  &  25  Vict, 
c.  67,  a.  47).  would  appear  from  the  context  to  be  int«nded  to  be  exer- 
cised for  Ic^lative  purposes  only,  and  is  therefore  reproduced  below, 
a.  74.  That  given  by  the  Act  of  1865  (28  ft  39  Vict.  c.  t;,  s.  4)  is  wider. 
The  Government  of  India  were  advised  in  1878  that  the  Act  of  1865 
enaUea  the  Governor -General  in  Council  to  transfer  territory  from 
a  chiM  comnussionership  to  a  prwidenoy  or  lieutenant-govemorthip. 
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PART  Vi. 
Indian  Legislation. 

Legislatkiii-  hij  Governor-Crmeral  in  Council. 
60. — (i)  For  the  purpoiies  of   legislation,  the  governor- 
general  nominates  peruonH  resident  in  India  bo  be  additional 
members  of  his  uouncil  (a). 

(2)  The  number  of  tlie  additional  members  of  the  governor- 
general's  couneil  is'  such  as  to  the  governor-general  from 
time  to  time  seems  expedient,  but  must  be  not  less  than  ten 
and  not  greater  than  sixteen  (i). 

(3)  At  least  one-half  of  the  additional  members  of  the 
governor-general 'b  council  niuHt  be  persons  not  in  the  civil 
or  military  service  of  the  CrowTi  in  India,  and  if  any  sucli 
additional  member  accepts  office  under  the  Crown  in  India 
his  seat  as  an  additional  member  thereupon  becomes  vacant. 

{4)  The  term  of  office  of  an  additional  member  of  the 
governor-general's  cmmcil  is  two  years. 

{5)  When  and  bo  long  aB  the  governor-general  and  his 
council  are  in  a  province  administered  by  a  lieutenant- 
governor  or  chief  commissioner,  that  lieutenant-governor 
chief  com  mi 
in  excess, 
before  speci 

(6)  The  additional  members  of  the  guvfruor-general's 
council  are  entitled  to  be  present  at  the  legislative  meetingij 
of  the  council,  and  at  no  others. 

{7)  The  Governor- (jeneral  in  Council  may,  with  the  ap- 
proval of  the  Secretary  of  State  in  Council,  make  regulations 
ON  to  the  conditions  under  which  nominations  may  be  made 
in  accordance  with  this  Bection,  and  prcBcribe  the  inaiiiier  in 
which  such  regulations  are  to  be  carried  into  effect  (c). 

(a)  The  Legislative  Council  of  the  Government  of  India  in  an.  ex- 
panslon  of  the  Govemor-Geaeral's  executive  council.     ItH  cumbrous 


Addi- 

iiiemberK 
□f  ooiincil 

purposes. 
(24  &  35 
Vict.  c.  67, 
SB.  g,  10, 

33*34 


Lissioner  in  an  additional  member  of  the  council, 
if  necessary,  of  the  iiiaximuiu  iniinber  hcrein- 
ufied  of  additional  members. 
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63. — (i)  The  Governor-Greneral  in  Council  has  power  at  Legis- 
legislative  meetings  to  make  laws  (a) —  power  of 

(a)  for  all  persons,  for  all  courts,  and  for  all  places  and  GenexSTin 

things  within  British  India  (6) ;  and  Council. 

[3*4 
(6)  for  all  British  subjects  of  His  Majesty  and  servants  of  the  Will.  IV, 

C.  85,  88. 

Government  of  India  within  other  parts  of  India  (c) ;  and  46,  51,  7$. 

(c)  for  all  persons  being  native  Indian  subjects  of  His  vict.  c? 
Majesty  or  native  Indian  officers,  soldiers,  or  followers  ^Z*^*"* 
in    His   Majesty's   Indian  forces,  when   respectively  in  Vict.  c. 

1 7    88.  I    2> 

any  part  of  the  world,  whether  within  or  without  His  32'*  33* 
Majesty's  dominions  (d) ;  and  08^8.  T 

(d)  for  all  persons  employed  or  serving  in  or  belonging  to  ^  *  ^^ 

His  Majesty's  Indian  Marine  Service  (e) ;  and  3>  s*  2. 

47  ft  48 

(e)  for  repealing  or  altering  any  laws  or  regulations  for  Vict.  c. 
the  time  being  in  force  in  any  part  of  British  India  [or  3^  5.  '   ' 
over  any  persons  for  whom  the  Governor-General  in  W  *  ^^ 
Council  has  power  to  make  laws]  (/).  i4f  »•  3-] 

(2)  Provided  that  the  Governor-General  in  Council  has  3*4 

Will.  IV 
not  power  to  make  any  law  repealing  or  affecting  {g) —  c.  85.     ' 

(a)  any  provisions  of  the  Government  of  India  Act,  1833,  vict.  0^95. 

except    sections    eighty-one,    eighty-two,    eighty-three,  \J.^^  ^^ 

eighty-four,  eighty-five,  and  eighty-six  of  that  Act,  or  21  &  22 

any  provisions  of  the  Government  of  India  Act,  1853,  106. 

or  the  Grovernment  of  India  Act,  1854,  or  the  Grovern-  ^^^^  \\o. 

ment  of  India  Act,  1858,  or  the  Government  of  India  ?4  *  25 

Vict.  c.  67. 

Act,  1859,  o'*  ^^^  Indian  Councils  Act,  1861  (A) ;   or 
(6)  any   Act   of    Parliament  passed   after   the  year   one 
thousand  eight  hundred  and  sixty,  and  extending  to 
British  India  (i) ;  or 

(c)  any  Act  enabling  the  Secretary  of  State  in  Council  to 
raise  money  in  the  United  Kingdom  for  the  government 
of  India  ;  or 

(d)  the  Army  Act  (;),  or  any  Act  amending  the  same ; 

and  has  not  power  to  make  any  law  a£Fecting  the  authority 
of  Parliament  (ik),  or  any  part  of  the  unwritten  laws  or  con- 
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stitution  of  the  United  Kingdom  of  Great  Britain  and  Ireland, 
whereon  may  depend  in  any  degree  tlie  aUegiaiice  of  any 
person    to  tlie  Crown  of    the  United  Kingdom  (l),  or  the   | 
sovereignty  or  dominion  of  the  Crown  over  any  part  of  Brititih 
India  (m). 

(3)  Tlie  Governor- General  in  C'ouncil  has  not  power,  with- 
out the  previous  approval  of  the  Secretary  of  State  in  Council, 
to  make  any  law  empowering  any  court,  other  than  a  high 
t'ourt  within  the  meaning  of  thin  Dlgeut  («),  to  sentence  to 
tlie  punishment  of  death  any  of  His  Majesty's  natural-born 
subjects  born  in  Europe,  or  the  children  of  sueli  subjects,  or 
abolishing  any  high  eourt  within  the  meaning  of  tliis  Digest  (o). 

(4)  Any  law  made  in  accordance  with  this  section  controls 
and  supersedes  any  other  law  or  regulation  repugnant  tliereto 
which  may  have  been  previously  made  by  any  authority 
in  India  (p). 

{3)  A  law  made  in  accordance  with  this  section  for  His  { 
Majesty's  Indian  Marine  Service  does  not  apply  to  any 
offence  unless  the  vessel  to  which  the  offender  belongs  is  at 
Iho  time  of  the  comraisBion  of  the  offence  within  the  limits  - 
of  Indian  waters,  that  is  to  say,  the  high  seas  between  the 
Cape  of  Good  Hope  on  the  West  and  the  Straits  of  Magellan 
on  the  East  (g),  and  any  territorial  waters  between  tlioso  ] 
limits. 

(6)  The  punisliments  imposed  by  any  such  law  as  lost  { 
aforesaid  for  offences  must  be  similar  in  character  to,  and  not  | 
ill  excess  of,  the  punishments  which  may  at  the  time  of 
making  the  law  be  imposed  (or  similar  offence*  under  the   | 
Acts  relating  to  His  Majraty'e  Navy,  except  that  in  the  case 
of  persona  other  than  Europeans  or  Americans  imprisonment 
for  any  term  not  exceeding  fourteen  years  or  transportation 
for  life  or  any  leas  term  may  be  substituted  for  penal  servitude. 

(a)  The  legislative  powers  of  the  Govemor-UcDeral  in  Council  are   | 
derived  from  a  aeries  of  ena^tmeate. 

Under  b,  73  of  the  CJovernment  of  India  Act,  1833  (3  &  4  Will,  IV, 
c.  85),  "il  ia  liwful  (or  the  said  Governor- General  in  Council  tram 
lime  to  time  to  make  articles  of  war  for  the  government  of  the  native 
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ofl&oen  aod  sokiien  in  Uie  military  aervice  of  tbe  Coin|Maij,  and  for 
the  administimliao  of  justaoe  bj  ooorta-mAitial  to  be  holden  on  sucb 
oifioen  aod  sokiien,  aod  such  aztides  of  war  from  time  to  time  to 
rqieal  or  Tary  aod  amend ;  aod  sudi  artidea  of  war  shall  be  made  and 
taken  notice  of  in  the  same  manner  aa  all  other  the  laws  and  regulations 
to  be  made  by  the  said  Governor-General  in  Council  under  this  Act, 
and  shall  prevail  and  be  in  force,  and  shall  be  of  exclusive  authority 
over  all  the  native  o&cen  and  soldiov  in  the  said  militaiy  service,  to 
whatever  presidency  such  officers  and  soldiers  may  bdong.  or  where- 
soever they  may  be  serAing :  Provided  nevertheless,  that  until  such 
articles  of  war  shall  be  made  bv  the  said  Goveroor-Geoeral  in  Council, 
any  articles  of  war  for  or  relating  to  the  government  of  the  Company's 
native  forces,  which  at  the  time  of  this  Act  coming  into  operation  shall 
bo  in  force  and  use  in  any  part  or  parts  of  the  said  territories,  shall 
remain  in  force/ 

By  s.  22  of  the  Indian  Councils  Act,  1861  (24  &  25  Vict,  c.  67),  the 
Governor-General  in  Council  ift-as  empom-ered  at  meetings  for  the 
purpose  of  ™^^^""g  laws  and  regulations  as  aforesaid,  and  subject  to 
the  provisions  therein  contained,  ^  to  make  laws  and  regulations  for 
repealing,  amending,  or  altering  any  laws  or  regulations  whatever 
now  in  force  or  hereafter  to  be  in  force  in  the  Inchan  territories  now 
under  the  dominion  of  Her  Majesty,  and  to  make  laws  and  regulations 
for  all  persons,  whether  British  or  native,  foreigners  or  others,  and  for 
all  courta  oi  justice  whatever,  and  for  all  places  and  things  whatever 
within  the  said  territories,  and  for  all  servants  of  the  Government  of 
India  within  the  dominions  of  princes  and  States  in  alliance  with  Her 
Majesty ;  and  the  laws  and  regulations  so  to  be  made  by  the  Governor- 
General  in  Council  shall  control  and  supersede  all  laws  and  regulations 
in  anywise  repugnant  thereto  which  shall  have  been  made  prior  thereto 
by  the  governors  of  the  presidencies  of  Fort  Saint  George  and  Bombay 
respectively  in  Council,  or  the  Governor  or  Lieutenant-Governor  in 
Council  oi  any  presidency  or  other  territory  for  which  a  council  may 
be  appointed,  with  power  to  make  laws  and  regulations,  under  and  by 
virtue  of  this  Act :  Provided  always,  that  the  said  Governor-General 
in  Council  shall  not  have  the  power  of  making  any  lam-s  or  regulations 
which  shall  repeal  or  in  any  way  affect  any  of  the  provisions  of  this  Act : 

*  Or  any  of  the  provisions  of  the  Govenmient  of  India  Act,  1833, 

and  of  the  Government  of  India  Act,  1853,  and  of  the  Govern- 
ment of  India  Act,  1854,  which  after  the  pasaing  of  thb  Act  shall 
remain  in  force : 

*  Or  any  provisions  of  the  Government  of  India  Act,  1858,  or  of  the 

Government  of  India  Act,  1859 : 

*  Or  of  any  Act  enaUing  the  Secretary  of  State  in  Council  to  raise 

money  in  the  United  Kingdom  for  ^e  Government  of  India : 

*  Or  of  the  Acta  for  punishing  mutiny  and  desertion  in  Her  Majesty's 

Army  or  in  Her  Majesty's  Indian  forces  respectively  ;  but  subject 
to  the  provision  contained  in  the  Government  of  India  Act,  1833. 
H.  7S*  respecting  the  Indian  articles  of  war : 
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'  Or  any  prorisionst  ni  any  Act  paafled  in  this  present  seanoa  of 
Pariiampnt,  or  herpnftpr  to  be  pamed,  or  anywise  B,Q&eting  Her 
Majeaty'rt  Indian  territories,  or  the  inhabitants  theiecrf : 

■  Or  which  may  affect  the  authority  of  Pariiaiiient.  or  the  conttita- 
lion  and  rights  of  the  Eatvt  India  Company,  or  any  part  of  the  un- 
written laws  or  f  onstitntion  of  the  United  Kingdom  of  Great  Britain 
and  Ireland,  whereon  may  depend  in  any  degree  the  aUegiaxioe 
of  any  person  to  the  (,'rown  of  the  United  Kingdom*  or  the 
sovereignty  or  fiominion  of  the  Urown  over  any  part  of  the  said 
territories.' 

By  s.  I  of  the  <^iovemment  of  India  Act.  1865  (28  &  20  Vict.  c.  15), 
the  riovcmor-Oneral  of  India  waH  empowered,  at  meetings  for  the 
purpose  of  making  laws  and  regulations,  to  make  laws  and  regniatioDB 
for  all  British  subjects  of  Her  Maje«ty  within  the  dominions  of  princes 
and  States  in  India  in  nlliance  with  Her  Majesty,  whether  in  the  servicse 
of  the  (iovcmment  of  India  or  otherwise. 

By  s.  I  of  the  Indian  Coimcils  Act,  iS6(j  (32  &  33  Met.  e.  c>8),  the 
(jIovemor-(>neral  of  India  in  (^ouncil  waa  empowered,  at  meetings  for 
the  purpose  (.>f  mnking  laws  and  regulations,  to  make  laws  and  regola- 
tions  for  all  ]x»rsons  l)eing  native  Indian  subjects  of  Her  Majesty  with* 
out  and  l)cyond  .is  well  as  within  the  Indian  territories  under  the 
dominions  of  Her  Mnjesty.  .\nd  under  s.  ^  of  the  same  Act  a  law  or 
regulation  so  made  is  not  to  be  invalid  by  reason  only  of  its  repealing 
or  afTectinpr  ss.  ,Sr,  .S2.  83.  S4.  85,  or  86  of  the  (Jovemment  of  India 
Art,  1X33. 

'Hip  Indian  .Marine  Service  Act,  1884  (47  &  48  Vict.  i*.  38),  gives 
l>f>\v»'r  to  make  laws  for  the  Indian  .Marine  Service. 

Sc'-tion  45  of  the  Oovcmment  of  India  Act,  1S33  (3  &  4  Will.  IV, 
'•.  8t),  onnr-ts  that  all  la\rs  and  regulations  made  under  that  Act>  so 
jonp  as  fhcy  romnin  imn^pealed,  shall  l>e  of  the  same  force  and  effect 
within  and  throoflrhont  the  Indian  territories  iw  any  Act  «if  Parliament 
wrnild  or  ought  to  l)C  within  the  same  territories,  and  shall  be  taken 
notice  of  by  all  courts  of  jtiwticc  what«oevcr  within  the  same  territories 
in  the  same  manner  as  any  public  Act  of  Parliament  would  or  ought  to 
be  t.iken  notiee  of.  and  it  .-^ball  nfjf'  be  necessaiy  to  register  or  publish 
in  imyeoiirt  of  jnstiee  anylawM  or  regulations  made  by  thesaidGovemor- 
^leneral  in  ^'onneil.  This  enactment  ha«  not  been  repealed,  but  the 
'ii-^t  part  of  it  applies  in  termn  only  to  laws  made  under  the  powers 
pi\en  by  the  Act  of  183  ^  and  i**  not  reproduce  in  the  Act  of  1861, 
nv  expresply  made  applicable  to  laws  made  under  the  powers  given  by 
that   \et.     fts  repetition  or  applicnti<m  was  probably  considered  un- 

n -^-Jary  in   T8^f.     The  exemption  from  the  obligation  to  register, 

^^^^<•l^  is  in  eeneral  terniP.  wa"  enacted  with  reference  to  the  questions 
uImi  )i  had  ari^r'n  a«?  to  the  neec*<fity  for  registering  enactmonts  made 
\\u'\"\  \ arinu'^  Ft'Uiit«<ry  powers  conferred  l»eforr  1833.  (See  above, 
p.  ''-.^ 

Vb.  pou  •  1  a  (^f  b^Bislation  n'pr»vrlunH!  in  (hip  iMgest  are  not  exhaustive. 
1*11.1.1    \  nionc    \etfl  of  PnHinmcnt  the  Indian  TjogiMature.  like  other 
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BriUfih  k^gisUturee  with  limited  powerB,  has  power  to  make  la^-s  on 
particular  subjecta  with  more  extemh^  operatioii  than  laws  made 
under  ita  (»dinary  powers.  8ee  e.  g.  the  Extradition  Act,  1870  {^^  &  34 
Vict,  c  52,  8.  18),  the  SUtc  Trade  Act,  1876  (39  &  40  Vict,  c  46,  s.  2), 
the  Fugitive  Offenders  Act^  1881  (44  k  45  Vict,  c  69,  s.  32),  the  Colonial 
Courts  of  Admirsltj  Act,  1890  (53  k  54  Vict,  c  27),  the  Colonial  Pro- 
bates Act,  1892  (55  k  56  Vict,  c  6,  8.  i),  and  the  Merchant  Shipping 
Act,  1894  (57  &  58  Vkt  c.  60,  ss.  264,  368,  735,  736). 

The  l^'Xfc^wg  case  on  the  general  powers  of  the  Indian  Legislature 
is  The  Queen  v.  Burah  (1878),  L.  R.  3  App.  Gas.  889.  Hie  Indian 
Legislature  had  passed  an  Act  (XXII  of  1869)  puiporting :— First, 
to  remove  the  Garo  Hills  from  the  jurisdiction  ol  the  ordinaiy  civil 
and  criminal  courts,  and  from  the  law  applicable  to  those  courts,  and, 
secondly,  to  vest  the  administration  ol  civil  and  criminal  justice  in 
those  territories  in  officers  appointed  by  the  lieutenant-GovernOT  of 
BengaL  Hie  Act  was  to  come  into  operation  on  a  date  to  be  fixed  by 
the  Ueutenantrgovemor.  By  the  ninth  section  the  lieutenantrgovenKff 
was  empowered,  by  notification  in  the  Calcutta  Gaiette,  to  extend  all 
or  any  of  the  iHX>visions  of  the  Act  to  certain  nei^bouring  mountainous 
districts.  The  validity  of  the  Act,  and  particularly  of  the  ninth  section, 
was  questioned,  but  was  maintained  by  the  Judidal  Committee  of  the 
Privy  Council,  who  held  (i )  that  the  Act  was  not  inconsistent  with  the 
Indian  Hi^  Courts  Act,  1861  (24  k  25  Vict  c  104),  or  with  the  CSiarter 
of  the  Calcutta  Hj^  Court ;  (2)  that  it  was  in  its  general  scope  within 
the  legislative  powers  of  the  Governor-General  in  Council;  (3)  that 
the  ninth  ^ecticm  was  conditional  legislation  and  not  a  delegation  of 
legislative  power,  and  (4)  that  where  plenary  powers  of  legislation  exist 
as  to  particular  subjects,  whether  in  an  imperial  or  in  a  provincial 
legislature,  they  may  be  well  exercised,  either  absolutely  or  condition- 
ally ;  in  the  latter  case  leaving  to  some  external  authority  the  time  and 
manner  of  carrying  its  legislation  into  effect^  and  the  area  over  which 
it  is  to  extend. 

Lord  Selbome,  in  delivering  the  judgement  of  the  Judicial  Com- 
mittee, expressed  himself  as  follows  : — 

'  The  Indian  Legislature  has  powers  expressly  limited  by  the  Act 
of  the  Imperial  Parliament  which  created  it,  and  it  can,  of  course,  do 
nothing  beyond  the  limits  which  circumscribe  these  powers.  But, 
when  acting  within  these  limits,  it  is  not  in  any  sense  an  agent  (x 
delegate  of  the  Imperial  Parliament,  but  has,  and  was  intended  to 
have,  plenary  powers  of  legislation,  as  large,  and  of  the  same  nature, 
as  those  of  Parliament  itself.  The  estabUshed  courts  of  justice,  when 
a  question  arises  whether  the  prescribed  limits  have  been  exceeded, 
must  of  necessity  determine  that  question  ;  and  the  only  way  in  ii^ch 
they  can  properly  do  so  is  by  looking  to  the  terms  of  the  instrument, 
by  which  affirmatively  the  legislative  powers  were  created,  and  by 
which  negativdy  they  are  restricted.  If  what  has  been  done  is  legis- 
lation within  the  general  scope  of  the  affirmative  words  which  give  the 
power,  and  if  it  violates  no  express  condition  or  restriction  by  which 
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thut  power  in  limited  (in  wliioh  category  would  of  courxe  be  inuluded 
wiy  Act  of  the  ImperieJ  PeTliameut  at  variance  with  it),  it  is  oot  tor 
any  court  of  juBtioe  to  inquire  further,  or  to  enlarge  conetructively 
thoee  conditions  and  restrictions.' 

The  same  priaciplos  have  been  uince  laid  down  with  respect  to 
colonial  legislatures  in  the  ease  of  PowM  v.  Apollo  Candle  Companjf 
(1885),  10  App.  Cm.  23a.  See  also  Harris  v.  Davttt  {1885),  10  App. 
Caa.  279.  and  Muegrove  t.  Chan  Ttmag  Toy,  [1891]  L.  R.  A.  C.  274 
(the  Chinese  immigration  caae)- 

In  Hprigu  v.  Siggan,  [1897]  A,  (J.  238,  it  was  held  on  appeal  from 
tlio  (,'apa  that  a  power  for  the  governor  to  add  to  the  existing  laws 
already  proclaimed  and  in  foroe  in  Pondoland  such  laws  as  he  should 
from  lime  to  time  by  proclamation  declare  to  be  in  force  in  .thoee 
t^rritoneu,  did  not  authorize  the  issue  of  a  proclamation  for  the  arrcet 
and  imprisonment  of  a  particular  chief. 

(6)  The  osprension  used  in  the  Indian  Councils  Act,  1861,  ia  '  the 
Indian  territories  tiow  under  the  dominion  of  Her  Majesty.'  But  s.  3 
uf  the  Indian  Councils  Act,  1S92  (55  &  56  Viet,  c,  14),  explains  Chat 
this  is  to  be  read  as  if  the  words  '  or  hereafter '  were  inserted  after 
*  now.'  Consequently  it  is  reprettented  by  British  India,  which  meuu 
the  territories  for  the  time  being  constituting  Sritish  India  (see  s.  124 
and  the  notes  thereon). 

{•:)  The  Act  of  llf6l  gave  power  to  make  laws  '  for  all  servants  of 
the  Uovemment  of  India  within  the  dominions  of  princes  and  Stat«a 
in  allianoe  with  Her  Majesty.'  The  Act  of  1865  gave  power  to  mak« 
laws  '  tor  all  British  subjeota  of  Her  Majesty  within  the  dominions  of 
princes  01  States  in  India  in  alliance  witJi  Her  Majesty,  whether  in  tbo 
service  of  the  Government  of  India  or  not.'  Consequently  it  may  ba 
argued  that  the  power  to  make  laws  tor  servants  of  the  Government 
of  India,  as  distinguished  from  British  subjects  generally,  extendi 
beyond  the  Native  States  of  India.  But,  having  regard  to  the  aenw 
in  which  the  phraee  '  princes  and  Stales  in  alUonce  with  Her  Majeety  * 
iit  commonly  used  in  Aottt  relating  to  India,  it  seems  safer  to  adopt  tho 
narrower  construction  and  to  treat  the  espressions  in  Ihe  Act  of  i86t 
and  in  the  Act  of  1865  as  synonjrmous  '. 

The  expression  '  Government  of  India  '  is  dchacd  by  the  Indian 
General  Clauses  Act  (X  ot  1897},  in  termii  which  would  exclude  the 
local  Qovenunent«.  But  this  definition  does  not  apply  to  the  cod- 
stxuotion  ot  on  English  Act  of  Parliament,  and  the  expression  '  servanta 
of  the  Government  of  India  '  in  the  Act  of  1861  would  doubtless  be 
held  to  include  all  servants  of  the  Crown  employed  by  or  under  the 
Government  ot  India,  whether  directly  employed  by  the  Government  of 
India  in  its  narrower  sense,  or  by  or  under  a  local  Government,  and 

'  On  geiwral  ])rincip1cs,  tlipre  would  seem  to  be  no  objection  to  It^slal. 
pouferriug  jurisdiction  in  respect  of  on  oSence  committed  by  a  servant 
the  eVown  in  any  foreign  (luuutry,  where  the  offence  uonaiitts  of  a  brradt 
lilt  doty  h)  Iht  Croitnt. 


I 


» 


Hi]  DiC&ST    OF    STATUTORY    ENACTMENTS  205 

whether  Britiali  sulijecU  or  not.  Sec  thi'  definition  of  '  (lovemment ' 
inAotXot  rS97.B.  3(21). 

It  hoa  been  argued  that  the  expresRion  '  British  eubjecte  of  Her 
Majesty '  was  used  in  the  Aet  of  [S65  in  ite  older  and  oairower  sense, 
as  not  including  persons  of  Asiatic  descent.  If  ho.  there  would  be  no 
power  under  this  enactment  to  legislate  for  natives  of  Ceylon  in  the 
Nizam's  territories.  In  practice,  however,  the  questions  referred  to 
in  this  note  do  not  cause  difficulty  because  a  wider  power  to  legislate 
for  persons  and  things  outside  British  India  can  he  enercised  under 
the  Foreign  Jurisdiction  Act.    See  below,  eh.  v. 

(d)  The  Indian  Articles  of  War  are  contained  m  Act  V  of  1869,  as 
ftmeoded  by  Act  XH  of  1S94.  The  words  '  or  followers  '  do  not  occur 
in  the  Act  of  1833,  but  their  insertion  seems  to  be  jusUfied  by  the  Army 
Aot,  which,  after  a  saving  for  Indian  military  law  respecting  officers 
or  soldiers  or  followers  In  Her  Majesty's  Indian  forces,  being  natives 
of  India,  ena<?t8  (s,  iSo  (2)  (6) )  that,  'For  the  purposes  of  this  Act, 
the  espression  "  Indian  military  law  "  means  the  Articles  of  War  or 
other  matters  made,  enacted,  or  in  force,  or  which  may  hereafter  be 
made,  enacted,  or  in  force,  under  the  authority  of  the  Government  of 
India ;  and  such  articles  or  other  matters  shall  extend  to  such  native 
officers,  soldiers,  and  followers,  wherever  serving.' 

(c)  The  East  India  Company  used  to  keej)  a  small  naval  force, 
known  first  as  the  Bombay  Marine,  and  afterwards  as  the  Indian  Navy. 
This  force  was  abolished  in  1863,  when  it  was  decided  that  the  Royal 
Navy  should  undertake  tht  defence  of  India  against  serious  attack  by 
sea.  and  should  also  provide  for  the  performance  of  the  duties  in  the 
Persian  Gulf  which  had  been  previously  undertiiken  by  the  Indian 
Navy.  After  the  abolition  of  the  Indian  Navy,  two  small  services, 
the  Bengal  Marine  and  the  Bomliay  Marine,  came  into  existence  for 
local  purposes,  but  were  found  to  be  expensive  and  inefficient,  and 
accordingly  the  Government  of  India  amalgamated  them  into  the  force 
now  known  as  the  Indian  Marine.  According  to  the  preamble  to 
the  Indian  Marine  Service  Act,  1884  (47  &  48  Vict.  c.  38),  this  force  wa^ 
'  ecmployed  under  the  direction  of  the  Governor-General  in  Council  tor 
the  transport  of  troops,  the  guarding  of  convict  settlements,  the  sup- 
preeeion  of  piracy,  the  survey  of  coasts  and  harbours,  the  visiting  of 
lighthouses,  the  relief  of  distressed  or  wrecked  vessels,  and  other  local 
objects,'  and  was  maintained  out  of  the  revenues  of  India. 

The  ships  on  this  establishment  were  Govemmout  ships,  but  did 
not  form  part  of  the  Royal  Navy,  and  consequently  did  not  fall  within 
the  provisions  either  of  the  Merchant  Shipping  Acts  on  the  one  hand, 
or  of  the  Naval  Discipline  Aot  (29  &  30  Vict.  c.  109)  on  the  other,  or 
of  any  corresponding  Indian  enactments.  They  were  in  fact  in  the 
sAmp  kind  of  position  as  some  of  the  vessels  employed  by  the  Board 
of  Trade  and  by  the  Post  Office  in  British  waters.  Under  these  cir- 
camatances  it  was  thought  expedient  that  the  Governor-General  in 
Council  should  have  power  to  make  laws  for  the  maintenance  of 
discipline  in  their  service  ;   and,  accordingly,  the  Indian  Marine  Service 
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ParliBTnentary  pnactmonU  relsting  to  India  mny  be  repealed  or  altered 
by  Indian  legiRlatiou.  Hiu  power  id  fiaved  by  the  language  used  in 
produciDg  these  enact^nentit  in  the  Digest.    Sec  e.  g.  ss.  101 ,  103,  105. 

(()  The  language  of  the  Act  of  1861  in  :  '  any  provisions  of  any  Aot 
p«BBed  in  this  preseot  Bcasion  of  Parliiunent,  or  hereafter  to  bo  pawed, 
in  anj-wise  affecting  Her  Majcfity's  Indian  territories,  or  the  inbabitanta 
thereof.'     Sec  B.  v.  Mtarta,  14  Bengal  Law  Reports,  106.  112. 

(j)  44  ft  45  V'icl.  c.  58.  L'nder  b.  136  of  Ibis  Act  as  amended  by 
B.  4  of  the  Army  (Amendment)  Act.  1895  (58  ft  59  Viet.  c.  7),  the  pay 
of  an  oRicor  or  soldier  of  Her  Majesty's  regular  forces  must  be  paid 
without  any  deduction  other  than  (he  deductions  authorized  by  this 
or  by  any  other  Act,  or  by  any  Royal  warrant  for  the  time  being,  or 
by  any  law  passed  by  the  (iovemor-General  of  India  in  Council. 
Thus  the  Indian  Legislature  baa  power  to  autho^i»^  deductions  from 
military  pay.  but  this  powet  can  hardly  lie  treated  as  power  to  amend 
the  Army  Act. 

{k)  After  those  words  followed  in  the  Act  of  1861  the  words  '  or 
the  constitution  and  rights  of  the  East  India  Company.'  It  will  be 
remembered  (hat  the  Company  was  not  formally  dissolved  imtil  1874. 

(/)  '  Whereon  may  depend  .  ,  .  t'nitcd  Kingdom.'  These  words 
arc  somewhat  jndeliniti-.  and  a  wide  meaning  was  attributed  to  them 
by  Mr.  Justice  Norman  in  the  caae  of  in  At  matttr  nf  Amtrr  Khan, 
6  Bengal  Law  Reports,  jq2.  456,  459.  In  this  ease,  which  turned  on 
the  validity  of  an  arrest  under  Regulation  III  of  1818,  the  powers 
of  Ihe  Indian  Legishiture  under  auccMsive  charters  and  enactments 
were  fully  discussed. 

(m)  Are  the  words  '  or  the  sovereignty,'  Ac.,  to  be  connected  with 
'  whereon  may  depend,'  or  with  '  affecting '  T  Probably  the  latter. 
If  so,  legislation  to  authorize  or  confirm  the  cession  of  territory  is 
placed  by  these  words  beyond  the  powers  of  the  Indian  Legislature. 
The  power  of  the  Crown  to  cede  territory  in  India  and  eUewhere  was 
fully  discussed  in  the  Bhaunagar  case,  Damodkar  Khan  v.  Deoram 
Khanji,  I.  L.  R.  t  Bom.  367,  L  R.  2  App.  Cos.  332.  where  the  Judicial 
Committee,  without  expressly  deciding  the  main  queetion  at  issue, 
clearly  intimated  that  in  their  opinion  the  Crown  possessed  the  power. 
This  opinion  was  followed  by  the  high  court  at  Allahabad  in  the  case 
of  Lachmi  Xarayan  1^.  Raja  Pratab  Singh,  I.  L.  R.  2  Ml.  1 .  See  further. 
Sir  H,  ,S.  Maine'K  Minute  of  1868  on  the  Raroporp  Cession  case  (No.  79), 
and  the  debates  in  Parliament  in  1890  on  the  Anglo^flerman  Agree- 
ment Bill,  by  which  the  assent  of  Parliament  was  given  to  the 
■ffreement  for  the  cession  of  Heligoland,  and  in  1904  (June  i)  on  the 
Anglo- Fr«ich  Convention  Bill. 
(n)  i.e.  a  chartered  high  court.    Se«  a.  124. 

(u)  This  reproduces  3  ft  4  Will.  IV,  c.  85,  s.  46.  and  is  the  reason 
why  the  sanction  of  the  Secretary  of  State  in  Council  is  reeiled  in  Ihe 
prramWe  to  the  Punjab  Courts  Act,  1884  (XVIU  of  1884,  printed  in 
the  Punjab  Code). 
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ment  of  the  Governor-Greneral  in  Council  and  the  a8king 
of  queBtioQs,  but  under  such  conditions  and  restrictions  as  to 
subject  or  otherwise  as  may  be  in  the  said  rules  prescribed 
and  declared.  No  member  at  any  such  meeting  of  the 
council  shall  have  power  to  submit  or  propose  any  resolution 
or  to  divide  the  council  in  respect  of  any  such  financial 
discussion  or  the  answer  to  any  question  asked  under  the 
authority  of  this  section  or  the  rules  made  under  this  sub- 
section. Rules  made  under  this  sub-section  sliall  not  be 
subject  to  alteration  or  amendment  at  legislative  meetings 
of  the  council  (d). 

(a)  Ah  to  the  object  with  which  this  sectiuu  was  framed,  see  par.  24 
of  Sir  C.  Wood's  dispatch  of  August  9,  1861. 

(6)  The  words  '  or  proposed  to  be  introduced  *  and  *  or  having  refer-   . 
once  to  some  rule  for  the  conduct  of  business '  are  not  in  the  Act  of 
1 86 1,  but  represent  the  existing  practice. 

(c)  The  words  *  or  imposing  any  charge  on  the  revenues  of  India ' 
might  perhaps  be  omitted  as  unnecessary. 

(d)  This  proviso  reproduces  the  alterations  made  by  the  Act  of  1892. 
Under  the  existing  rules  the  financial  statement  must  be  explained 
in  council  every  year,  and  a  printed  copy  must  be  given  to  every 
member.  Any  member  may  ofifer  observations  on  the  explanatory  state- 
ment, the  finance  member  has  the  right  of  reply,  and  the  discussion 
is  closed  by  any  observations  the  president  may  think  fit  to  make. 

65. — (i)  When  an  Act  has  been  passed  by  the  governor-  Assent  of 
generates   council   at   a  l^slative   meeting,   the  governor-  geleraTto 
general,  whether  he  was  or  was  not  present  in  council  at  ^^^i 
the  passing  thereof,  may  declare  that  he  assents  to  the  Act,  Vict.  c. 
or  that  he  withholds  assent  from  the  Act,  or  that  he  reserves 
the   Act    for    the   signification   of    His  Majesty's   pleasure 
thereon. 

(2)  An  Act  of  the  Governor-Greneral  in  Council  has  not 
validity  until  the  governor-general  has  declared  his  assent 
thereto,  or,  in  the  case  of  an  Act  reserved  for  the  signification 
of  His  Majesty's  pleasure,  until  His  Majesty  has  signified 
his  assent  to  the  governor-general  through  the  Secretary  of 
State  in  CouncU,  and  that  assent  has  been  notified  in  the 
Gazette  of  India. 
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68. — (i)   (a)  The  local  Government  (6)  of  any  part 
British  India  to  which  thiB  section  for  the  time  heing  appli 
may  propose  to  the  Governor- General  in  Council  the  draft  of 
aay  regulation  for  the  peace  and  goverunient  of  that  part,  -: 
with  the  reasons  for  proposing  the  regulation. 

{2)  Thereupon  the  Governor- General  in  Council  may  take 
any  sucli  draft  and  reasonn  into  consideration,  and  when  any 
such  draft  has  been  approved  by  the  Governor- General  in 
Council  and  assented  to  by  the  governor-genera!  (c),  it  must 
be  published  in  the  Gazette  of  India,  and  in  the  lot^al  official 
gazette,  if  any,  and  thereupon  has  the  like  force  of  law  and 
is  subject  to  the  like  disallowance  as  if  it  liad  been  made  by 
the  Governor-General  in  Council  at  a  legislative  meeting. 

(3)  The  governor-general  must  send  to  the  Secretary  of 
State  an  authentic  copy  of  every  regulation  to  whicJi  he  has 
assented  under  this  section. 

(4)  The  Secretary  of  State  may  by  resolution  in  coinicil 
apply  this  section  to  any  part  of  British  India  as  from  a  date 
to  bo  fixed  in  the  resolution,  and  withdraw  the  application  of 
this  section  from  any  part  to  which  it  hap  been  applied  (d). 

(a)  Thifl  power  was  conferred  by  the  Act  of  1870,  with  the  objeuL 
of  providing  a  more  summary  legislative  procedure  for  the  more 
biickward  parte  of  Britiiih  India.  The  enactment  conferring  tbti  power 
wiuj  paaaed  in  coneequenin  of  a  dispatch  from  the  Oiovemment  of  ludiu 
drafted  by  Sir  H.  S.  Maine.  {See  Minutes  by  Sir  H.  S.  Maine,  Noa.  67, 
6q.)  The  regulations  made  under  it  must  be  distinguiabed  from  the 
old  Madras,  Bengal,  and  Bombay  reguktiouii,  which  were  made  before 
1833  by  the  Uovernmenta  of  the  three  pre^tidencieB,  and  some  of  which 
aro  etill  in  force. 

(6)  '  Local  Government '  ia  defined  by  b.  124. 

(c)  It  will  be  observed  that  the  Governor-General  in  Council  cannot 
amend  the  draft. 

[d)  The  Indian  Statute  Book  han  from  the  earliest  limeu  eonUiued 
'  dcregolatioaizing  '  CRautmenta.  1.  e.  enactmentx  barring,  completely 
or  partially,  the  application  in  the  more  backward  and  less  uivilized 
parte  of  the  country  of  the  ordinary  law,  which  was  at  first  contained 
in  the  old  '  regulationa.'  These  enactments  took  varied  and  some- 
tjnies  very  complicated  forme,  bo  that,  in  course  of  lime,  doubts  arose, 
and  it  became  occasionally  a  matter  of  considcriiblc  difficulty  to  ascer- 
tain what  laws  were  and  what  were  not  in  force  in  the  different '  deregu- 
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lalionmKl '  travtu.  The  main  ubjeul  uf  thu  Scheduled  DhitrioU  Act, 
1874  (XIV  of  1S74},  was  to  provide  a  method  of  removing  these  doubbi 
by  meanH  of  notifiuations  to  be  iasued  by  the  Executive  Government, 
The  preamble  refers  to  the  faot  that  '  vorioua  parte  of  British  India 
had  never  been  brought  within,  or  had  from  time  to  time  been  removed 
from,  the  operation  of  the  general  Acts  and  regulations,  and  the  joris- 
diotion  of  the  ordinary  Ckiurte  of  Judicature ' ;  that  '  doubts  had 
arisen  in  some  cases  as  to  whloh  Aetti  or  regulations  were  in  force  in 
Huch  parts,  and  in  other  cases  as  to  what  were  the  boundaries  of  iiuch 
parts ' ;  and  that  '  it  was  expedient  to  provide  readier  means  for 
ascertaining  the  enactments  in  force  in  such  territories  and  the  bound- 
aries thereof,  and  for  administering  the  law  therein.'  The  Act  then 
proceeds  to  specify  and  constitute  a  number  of  deregulationized  tracts 
as  '  scheduled  districts,'  to  give  the  power  of  declaring  by  notitication 
what  enactments  are,  or  are  not>  actually  in  force  in  any  scheduled 
district,  and  to  provide  for  extending  by  notification  to  any  '  scheduled 
district,'  with  or  without  modiUcations  or  reslrietiona,  any  enactment 
in  force  in  any  part  of  British  India  at  the  dat«  of  the  extension.  The 
Act  also  gives  powers  to  appoint  ofQcers  for  the  administration  of  a 
scheduled  distriot,  and  to  regidate  their  procedure  and  the  exercise  of 
their  powers  therein,  and  also  to  settle  questions  aa  to  the  houndariee 
of  any  such  tract.  A  large  number  of  declaratory  and  extending 
notifications  have  been  issued  under  tlie  Act. 

Every  district  to  which  33  Vict.  c.  3,  s.  1  {reproduced  by  this  sectioa 
of  the  Digest),  is  made  applicable  thereupon  becomes  by  virtue  of  a.  I 
of  the  Indian  Scheduled  Districts  Act,  1S74  (XIV  of  1874).  a  scheduled 
district  within  the  meaning  of  that  Act  and  of  the  Indian  General 
Clauses  Act,  1897  (X  of  1897,  s.  3  (49)  ). 

The  Scheduled  Districts  Act,  1874,  is  immediately  followed  in  the 
Indian  Statute  Book  by  the  Laws  Local  Extent  Act,  1874  (XV  of  1374), 
the  object  of  which  is  to  remove  doubts  as  to  the  application  of  oertain 
enactments  to  the  whole  or  particular  parts  of  British  India.  This 
Act  also  uses  the  expression  '  scheduled  districtfi,'  but  in  a  sense  which 
has  in  the  course  of  time  become  difierent  from  that  in  which  the  term 
is  used  in  the  Scheduled  Districts  Act.  The  lists  of  scheduled  districts 
appended  to  the  two  Acts  were  originally  identical,  but  since  I)J74 
Acts  have  been  passed  wliicb  have  amended  or  partially  repealed  the 
list  in  Act  XIV,  but  have  not  in  all  cases  made  corresponding  alter- 
ations in  the  list  annexed  to  Act  XV.  Moreover,  certain  regions  not 
included  in  the  original  schedule  have,  by  reason  of  the  application  to 
them  of  33  Vict.  c.  3,  e.  i.  become  ipm  facto  scheduled  districts.  The 
Legislative  Department  of  the  Government  of  India  has  published  lista 
of  the  '  territories  which  are  "  deregulationized,"  "  scheduled,"  and 
subject  to  the  statute  33  Vict.  c.  3,  s.  i,  respectively.' 

69.  The   governor -general   may   in   cases   of   emergency 
make  and  promulgate  ordinances  for  th.e  peace  and 
I  government  of  British  India,  or  any  part  thereof, 
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ordinanop  bo  niivdr  has.  for  sueh  pi^riod  not  exceedinf!  aire* 
monthe  from  Ha  promulgation  ae  may  be  declared  in  the  g^ 
notification,  the  like  force  of  law  to  a  law  made  by  thely-^, 
Governor -General  in  Pouncil  at  n  legislative  meeting;  but  f*: 
the  power  of  making  ordinances  under  this  section  is  subject 
to  the  like  restrictiona  a«  the  power  of  making  laws  at 
legislative  meetings ;  and  any  ordinance  made  under  thie 
section  is  subject  to  the  like  disallowance  as  a  law  passed 
at  a  legislative  meeting,  and  may  be  controlled  or  superseded 
by  any  such  law. 

The  power  givea  by  this  section  has  rarely  been  exercised,  and 
should  be  osited  into  action  only  on  urgent  oooasions.  The  Teasons  for 
a  resort  to  it  should  alwnys  be  recorded,  and  these,  together  with  the 
Ordinance  itself,  sliould  be  submitted  without  lose  of  time  lo  His 
Uajesty's  Government. 


•L, 


Local  Legixlntures. 

70.  The  Governor  of  Madras  in  Council,  the  Governor  h 
of  Bombay  in  Council,  the  Lieu  tenant-Governors  in  Council,  i, 
of  Bengal,  the  Unit«d  Provinces  of  Agra  and  Oudh,  the  '^ 
Punjab,  Burma,  and  Eastern  Bengal  and  ABsani,  and  any  s< 
local  legislature  which  may  be  hereafter  constituted  in  pur- 
suance of  the  Indian  Councils  Act,  1861,  are  local  legislatures  i- 
within  the  me<ining  of  this  Digest. 

This  section  follows  Buhetantially  the  definition  of  '  local  legtsUtnre  ' 
in  the  Indian  Councils  Act,  1S92  (;5  &  56  Vict.  C.  14,  s.  6),  with  the 
nioditieationB  required  by  the  local  legielatures  coOHtitntcd  since  its 
puaniag. 

71.^{i)  (a)  The  legislative   powers  of  the   Governor  of  C 
Madras  in  Council  and  the  Governor  of  Bombay  in  Coimcil 
are   exercised    at   legislative   meetings   of   their   respective 
incils. 

{2)  For  the  exercise  of  those  powers  the  governors  of 
I  and  Bombay  respectively  must  nominate  persons 
•ident  in  India  to  be  additioiml  members  of  their  councils. 
(3)  Tlie  number  of  the  additional  menilters  of  each  of  the 
1  councils  (besides  the  fwtvncat^- general  of  the  province 
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Viet.  c.  67. 
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(2)  The  governor,  if  present,  and  in  his  absence  the  senior  And  Bom 
ordinary  member  (a)  of  his  conncU,  presides.  [24  ft  2c 

(3)  In  case  of  difference  of  opinion  at  any  such  legislative  m!^34^*36V 
meeting,  the  opinion  of  the  majority  prevails. 

(4)  In  case  of  an  equality  of  votes,  the  governor,  or  in  his 
absence  the  member  presiding,  has  a  second  or  casting  vote. 

(5)  Any  such  legislative  meeting  mu5t  be  held  at  such  time 

and  place  as  the  govemoi  appoints,  and  may  be  adjourned  by 

the  governor  or  by  the  person  presiding  at  the  meeting  if  so 

authorized  by  the  governor. 

(o)  The  expression  in  the  Act  of  1861  is  *  senior  civil  ordinary 
member,*  and  the  word  '  ciril  *  was  perhaps  intended  to  exclude  the 
local  commander-in-chief,  who,  however,  was  an  extraordinary  member. 
If  so,  the  word  has  become  unnecessary  since  the  passing  of  the  Madras 
and  Bombay  Armies  Act  (56  k  57  Vict^  c.  62). 

73. — (I)  The  members  of  the  councils  of  the  Lieutenant-  Constitn- 
Governors  of  Bengal  (a),  of  the  United  Provinces  of  Agra  and  i^«i. 
Oudh  (6).  of  the  Punjab  (6),  of  Burma  (6),  of  Eastern  Bengal  ^^^^^^^^^ 
and  Assam,  and  of  any  lieutenant-governor  for  whose  province  of  lieuteii- 

ant->gOTer- 
a  local  legislature  is  hereafter  constituted,   must  be  suchnon. 

persons  resident  in  India  as  the  lieutenant-governor,  with  \^|^  ^^^^ 

the  approval  of  the  governor-general,  nominates,  subject  ^o"*!?'^^ 

this  qualification,  that  not  less  than  one-third  of  the  members  >  ict.  c. 

of  each  council  must  be  persons  who  are  not  in  the  civil  or 

military  service  of  the  Crown  in  India. 

(2)  The  number  of  the  members  of  the  councils  of  the 
lieutenant-governors  of  Bengal,  the  United  Provinces  of 
Agra  and  Oudh,  of  the  Punjab,  and  of  Burma  respectively,  is 
such  as  the  CJovemor-General  in  Council  may  from  time  to 
time  fix  by  proclamation,  but  must  not  be  more  than  twenty 
for  Bengal  and  not  more  than  fifteen  for  the  United  Provinces 
of  Agra  and  Oudh  (c). 

(3)  The  number  of  the  members  of  any  othei  council  of  a 
lieutenant-governor  constituted  for  legislative  purposes  must 
be  that  fixed  bv  the  notification  under  which  the  council  is 
constituted. 


2t6  r.ovFRNMrNT  or   rxniA  ,<h. 

(4)  Tho  tr-rm  of  f^ffico  of  .1  niomhi^r  of  a  li«Mitenant-ffovemorin 
onnnrMi  is  two  y^nr'^. 

(5)  Tlu»  (iovprnor-(TU»npral  in  (\)uncil  may.  with  the 
;rr»prf)vn1  ni  t]if»  Soi-rotarv'  of  State  in  (.'oiincil,  make  regu- 
lation-; as  to  til '  «»or,clition«  undf^r  which  nominations  are 
to  h'^  mode  iinHor  this  woftion.  and  proscribe  the  manner 
in  wliioh  snch  roi/nlations  aie  to  he  oarri€»d  into  otfeot  {fi). 

(a)  S»»r»tion  41  of  th«»  fnciiaTi  Ooiincils  Act.  ii;6i.  enacted  that  the 
riovj-rnor-Ocnernl  in  (^ounoiK  f^o  soon  as  it  should  appear  to  him.  expecii- 
ont,  .•should,  hy  fjrfvcbinifttion.  extend  the  provisions  of  the  Act  touching 
the  makinff  of  Inwn  antl  repnlations  for  the  peace  and  good  gOTemiiKait 
of  the  prosid'^ncios  of  Fdrt  Saint  (»i*oree  and  Bombay  to  the  fiemcai 
fli vision  of  tho  ProsiHf^noy  of  Fort  William,  and  should  specify  in  such 
proclamation  tho  prriod  at  which  Buoh  provisions  should  have  etfect* 
and  the  nnmber  of  f^nnnrillors  which  the  lieutenant-governor  of  the 
said  division  mieht  nf>minat<*  for  hi.-%  assistance  in  making  lawB  and 
regulations.  Ar'^orrlingly  a  h-jrislative  <H>uncil  was  establiahed  for 
j^^pjrfll  by  proelaiTiation  of  January  tS.  TN62.     <  alcutta  Gazette.  11^^62. 

pp.  227.  228. 

lb)  Bv  **.  .14  ^^  ^^^  Indian  Councils  Act.  1661,  the  Governor-General 
in  Ponncil  was  aNo  empowered  to  extend  the  provisions  of  the  A«:t  to  the 
territories  known  as  tlie  North-Westem  Provinces  and  the  Puniab 
,.,.jirKvtivply.  \  l.rrislative  i»oiincil  was  ei^tablished  for  the  Xorth- 
VV«stcm  Pniviiicffl  ind  Ondh  together  (poe  the  powers  under  tho  next 
section V  hy  prorlnmation  of  November  2<:).  i.s86,  and  the  name  of  the 
province  for  whi'^h  tlie  d  .unci I  w;v«»  established  was  in  i(X)i  altered  to 
th«'  I'liiti'd  Pp»vinee«  nf  Airra  and  r>adh.  I.<egislative  councils  Aveie 
I'^taMish'd  fnr  tlie  Punjab  and  Burma  l»y  proclamation  of  April  o. 
iv  "  an<l  f"T*  *1^^  i.roAHnee  nf  Kastem  Ht^njzal  and  Assam  by  proclama- 
tion of  S(^ptiMnlH-r  T.  I'A'.  >>  Act  V'Tl  of  r(X)«;.  The  number  of  conn- 
••illr,r'^  to  Ik:-  nominated  wa,<»  1ixt»d  at  nine  for  the  Punjab  and  Burma 
p<i>ectiv.'ly.  nnd  fifteen  for  East<-m  l^ngal  and  Assam. 

ir)  Kv  the  A<^t  of  1S02  (55  Si  c6  Viet.  e.  14,  .s.  i )  the  < n>vemor-l^neral 
in  ('•■nn<il  w'"^  mipowcred  to  inereane  by  proclamation  the  number 
..f  1.  ifii^l.itiv.-  couneinory  for  Ti<»niral  and  for  tho  Nort  h- Western  Pro  vincea 
•»ijd  O'.i.lh,  >^ubje^f  10  ih"  inaximnm  limit  of  twenty  and  Hfteen.  The 
mniib«r  fi»r  Bmi/nl  \v.i«.  ly  proelamntion  of  March  16.  1803,  *urcd  at 
twrilv.  Th*'  iiumlK-r  for  the  North -Western  Provinces  ivnd  <hidh 
(m.-.v  ih»-  r'nit''d  Province^  ..f  Affra  :ind  Ondh)  was.  by  proclamation 
..f  th..  ..uin.d.t*.,  tixod.it  tifreen. 

hi)  Tiii-  p"''Vor  w:»>  tri^^n  by  the  Art  of  tSo2.     TIip  regulations  are 
t  ,  til.    -ifM'    i'en"r»l  .■f^""t   A?  tho«»o  for  MndraR  .ind   Bombay.     See 

74      (i)  The  Oovornor-^ionoral  in  r<>uncil  may,  with  the 
■    ,.,.M.Mi<  ;.y»f.ioval  of  tho  Scorotary  of  State  in  Council,  and 
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by  notification  in  llip  Oazptt*'  of  Imiin.  ponstitnte  i 
province  for  legittlative  jmrpotieB,  and,  if  necessary,  appoint  t 
a  lieu  tenant -governor  for  any  such  province,  and  conetitute  \ 
the  Lipiitenant-flovernor  in  Council  of  the  province,  as  from  ^ 
a  dat«  specified  in  tlic  notification,  a  local  legislature  for  that 
prnvinco.  and  fix  the  nnmhcr  of  the  lieutenant-povernor  in 
Connci),  and  define  the  limits  of  the  province  for  which  Ihe 
Lieutenant-Govemoi  in  Council  is  to  exercise  legislative 
powem. 

(2)  Any  law  made  by  the  local  legislature  of  any  province 
shall  continue  in  force  in  any  part  of  the  province  severed 
therefrom  in  pursuance  of  this  section  until  suspended  by 
a  law  of  the  governor -genera  I  or  of  the  local  legislature  to 
whose  province  the  part  is  annexed  (a). 

(a)  'niis  Bection  is  intended  to  give  the  effect  ol  tlie  esiBting  enact- 
ments in  the  Act  of  t86i  (24  &  25  Vict,  c,  67,  ta.  46-^49),  which  nm  ws 
follows  :- 

'  46.  It  shall  be  lawful  for  the  goTemor-general,  by  proclamatioD 
as  aforesaid,  to  ennstitul^'  from  time  to  lime  new  provinces  for  thu 
purposes  of  this  Act,  to  which  the  like  provisionB  shall  be  applicable  : 
and,  further,  to  appoint  from  lime  to  time  a  lieutenant-governor  to 
any  province  so  conslituled  as  aforesaid,  and  from  time  to  time  to 
declare  and  limit  the  extent  of  the  authorily  of  such  lieuleaant- 
govemor.  in  like  mumer  as  is  provided  by  the  tiovernment  of  India 
Act.  1854,  respecting  the  lieutenant-governors  of  Bengal  and  the 
North- Western  ProvinceH. 

'47.  It  shall  be  lawful  for  the  Govemor- General  in  Coimdl,  by 
auob  procUmatton  as  aforesaid,  to  fix  the  limits  of  any  preudency, 
division,  province,  or  territory  in  India  for  the  purposes  of  this  Act, 
and  further  by  proclamation  to  divide  or  alter  from  time  to  time  the 
limits  of  any  such  presidency,  division,  province,  or  territory,  fur  the 
said  purposes.  Provided  always,  that  any  law  or  regulation  made 
by  the  Govenior  or  lieutenant  ■Governor  in  CouncU  of  any  presidency, 
division,  province,  or  territory  nhall  continue  in  force  in  any  part 
thereof  which  may  be  itevered  therefrom  by  any  such  proclamation, 
until  superseded  by  law  or  regulation  of  the  Govemor- General  in 
Council,  or  of  the  Govemor  or  Lieut«nant- Govemor  in  Council  of  ihc 
presidency,  division,  provinep.  or  territory  to  which  such  parts  may 
become  annexed. 

'  48.  it  shall  be  la«-ful  for  every  such  Lieutenant-Governor  in  Council 
thns  constituted  to  make  laws  tor  the  peace  and  good  government  of 
hi*  respective  division,  province,  or  territory  ;  and,  except  as  otherwiee 
hcrelnbefoiG  specially  provided,  all  the  provisions  in  this  Act  contuned 
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H  (4)  Thetermofoffirenf  anicnibprof  aliculenant-governnrin 

H  council  is  two  years. 

H  (5)  The    Governor- Gieneral    in    Council    may,    with    the 

H  approval  nf  the  Secretary  of  State  in  Council,  make  regu- 

H  latioat  aa  to  ths  conditions  under  which  nominations  are 

H  to  ba  made  under  this  section,  and  prescribp  the  manner 

H  in  which  such  regulations  aie  to  he  carried  into  elTect  (d). 

H  (a)  Section  44  of  the  Indian  CouncilB  Act,  1861,  enacted  that  the 

H  Governor-General  id  Council,  so  eoon  aa  it  should  appear  to  him  espedi- 

H  cnt,  should,  by  proclamation,  extend  the  proviaions  of  the  Act  touching 

H  the  making  of  laws  and  regulations  for  the  peace  and  good  government 

H  of  the  preeidencies  of  Fort  Saint  George  and  Bombay  to  the  Bengal 

H  division  of  the  Presidency  of  Fort  William,  and  should  specify  in  such 

H  proolaraation  the  period  at  which  such  provisions  should  have  effect, 

H  and  the  number  of  councillors  which  the  lieutenant-governor  of  the 

H  said  division  might  nominate  for  his  assistance  in  making  laws  and 

H  regulations.     Accordingly  a    legislative   council   woa   i-stablished    for 

H  Bengal  by  proclamation  of  January  18,  1862.     Colcutta  GoMtte,  i86z, 

H  pp.  227,  228. 

H  (b)  By  8.  44  of  the  Indian  Councils  Act,  1S61,  the  Govemor'General 

H  in  Council  was  also  empowered  to  extend  the  provisions  of  the  Act  to  the 

H  territories  known  as  the  North-Weatcm  Provinces  and  the  Punjab 

H  respectively.     A   legislative   council   was   established   tor  the   North- 

H  Western  Provinces  and  Oudh  together  (sec  the  powers  under  the  next 

H  section),  by  proclamation  of  November  26,  1886,  and  the  name  of  the 

H  province  for  which  the  council  was  established  was  in  1901  altered  to 

m  the  United  Provinces  of  Agra  and  Oudh.     Legislative  eonncile  were 

I  established  for  the  Punjab  and  Biirmn  by  proclamation  of  April  9, 

■  1^7*  ^nd  for  the  province  of  Eastern  Bengal  and  Assam  by  proclama- 
B  tion  of  September  i,  1905.  Sre  Act  VII  of  1905.  The  number  of  coun- 
H  cillors  to  be  nominated  was  fixed  at  nine  for  the  Punjab  and  Burma 
H  respectively,  and  fifteen  for  Eastern  Bengal  and  Assam. 

m  (r)  By  the  Act  of  1892  (55  &56  Vict.  c.  14,  s.  1)  the  Governor-General 

I  in  Council  was  empowered  to  increase  by  proclamation  the  number 

I  of  legislative  councillors  for  Bengal  and  tortheNorth-WestemProvince* 

■  and  Oudh,  subject  to  the  mavimum  limit  of  twenty  and  fifteen.  The 
V  number  for  Bengal  was,  by  proclamation  of  March  16,  1893,  fixed  at 

■  twenty.  The  number  for  the  North'Westem  Provinces  and  Oudh 
I  (now  the  United  Provinces  of  Agra  and  Oudh)  was,  by  proclamation 
H  of  the  same  date,  fixed  at  fifteen. 

H  {d)  This  power  was  given  by  the  Act  of  1892.    The  regulations  are 

H  to  the  same  general  effect  as  those  for  Madias  and  Bombay.    &e« 

W  above,  pp.  1 19,  120. 

Power  to       74. — (i)  The  Governor- General  in  Council  may,  with  the 
con   1  u  e  preyjouB  approval  of  tlie  Secretary  of  State  in  Council,  and 
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The  power  of  the  (jJovernor-Gcneral  in  Council  to  aflFect  by  legislation 
the  prerogative  of  the  Crown  is  expressly  recognized  by  statuto  (see 
below,  8.  79).  It  may  perhaps  be  inferred  that  the  local  legislatures 
do  not  possess  this  power.  But  see  Bell  v.  Municipaliiy  of  Madras, 
25  Mad.  474. 

77. — (i)  At   a   legislative   meeting   of    the   Governor   of  Business 
Madras  in  Council  or  of  the  Governor  of  Bombay  in  Council,  J^tive  ** 
and  at  a  meeting  of  a  Lieutenant-Governor  in  Council,  no  ?^®®^ng«- 
business  may  be  transacted  other  than  the  consideration  of  Vict.  c.  67, 

SS    \7 

measures  introduced  [or  proposed  to  be  introduced]  (a)  into  38, 48*. 
the  council  for  the  purpose  of  enactment,  or  the  alteration  ^  ^  ^^ 
of  rules  for  the  conduct  of  business  at  legislative  meetings.        i4»  »•  2.] 

(2)  At  any  such  meeting  no  motion  may  be  entertained 
other  than  a  motion  for  leave  to  introduce  a  measure  into  the 
council  for  the  purpose  of  enactment,  or  liaving  reference  to 
a  measure  introduced  [or  proposed  to  be  introduced  into  the 
council  for  tliat  purpose,  or  having  reference  to  some  rule  for 
the  conduct  of  business]  (a). 

(3)  Provided  that  the  Governors  in  Council  of  Madras  and 
Bombay  respectively,  and  the  lieutenant-governor  of  any 
province  liaving  a  local  legislature,  may,  with  the  sanction 
of  the  Governor-General  in  Council,  make  rules  for 
authorizing  at  any  l^islative  meeting  of  their  respective 
councils  the  discussion  of  the  annual  financial  statement 
of  their  respective  local  Grovernments  and  the  asking  of 
questions,  but  under  such  conditions  and  restrictions  as  to 
subject  or  otherwise  as  may  in  the  rules  applicable  to  those 
councils  respectively  be  prescribed  or  declared.  But  no 
member  at  any  legislative  meeting  of  any  such  council  has 
power  to  submit  or  propose  any  resolution  or  to  divide  the 
council  in  respect  of  any  such  financial  discussion  or  the 
answer  to  any  question  asked  under  the  authority  of  this 
sub-section  or  the  rules  made  under  this  sub-section  (6). 

(4)  It  is  not  lawful  for  any  member  of  any  such  council 
to  introduce,  without  the  previous  sanction  of  the  governor  or 
lieutenant-governor,  any  measure  affecting  the  public  revenues 
of  the  province  or  imposing  any  charge  on  those  revenues. 
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(2)  The  local  legitdature  i>£  aay  proviiice  niay.   with  the  ss.  42, 43, 

48 
previous  sanction  of  the  goyenH>r-general,  but  not  otherwise,  -.4  -^ 

repeal  or  amend  as  to  that  province  any  law  or  regulation  made  ^  '^^  ^* . 

14*  ^  5* J 

by  any  authority  in  India  other  than  that  local  legislature  (6). 

(3)  The  local  legislature  of  any  province  may  not,  without 
the  previous  sanction  of  the  governor-general,  make  or  take 
into  consideration  anv  law — 

(a)  affecting  the  public  debt  of  India,  or  the  customs  duties 
or  any  other  tax  or  duty  for  the  time  being  in  force  and 
imposed  by  the  authority  of  the  Govemor-Qeneral  in 
Council  for  the  general  purposes  of  the  government  of 
India :  or 

(b)  regulating  any  of  the  current  coin,  or  the  issue  of  any 
bills,  notes,  or  other  paper  currency  ;  or 

(r)  r^ulating  the  conveyance  of  letters  by  the  post  office  or 
messages  by  the  electric  telegraph  within  the  province:  or 

(d)  altering  in  any  way  the  Indian  Penal  Code  (c) ;  or 

(e)  affecting  the  religion  or  religious  rites  or  usages  of  any 
class  of  His  Majesty's  subjects  in  India  ;  or 

(/)  affecting  the  discipline  or  maintenance  of  any  pait  of 

His  Majesty's  naval  or  military  forces  ;  or 
(g)  regulating  patents  or  copyright ;  or 
(A)  affecting  the  relations  of  the  Government  ^ith  foreign 

princes  or  States. 

(4)  The  local  legislature  of  any  province  has  not  power 
to  make  any  law  affecting  any  Act  of  Parliament  for  the 
time  being  in  force  in  the  province  (d). 

(5)  Provided  that  an  Act  or  a  provision  of  an  Act  made 
by  a  local  legislature,  and  subsequently  assented  to  by  the 
governor-general  in  pursuance  of  the  provisions  contained 
in  this  Digest,  is  not  to  he  deemed  invalid  by  reason  only 
of  its  requiring  the  previous  sanction  of  the  governor-general 

under  this  section. 

(a)  The  Governor-General  in  Council  has  concurrent  power  to  legis- 
late for  a  province  under  a  local  legislature.  In  practice,  however, 
this  power  is  not,  unless  under  very  exceptional  circumstances,  exer- 
cised as  to  matters  within  the  competency  of  the  local  legislature 
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ih)  r^ndpr  the  Act  of  t86i  a  local  U'giaUtiiie  coaki  not  alter  an  Act 
of  the  (lovemment  of  India  passed  aftier  the  Act  of  Td6i  came  into 
operation*  Conseqaently  the  s^^re  of  opcnatioiiB  of  the  local  legs- 
latnrpfl  waa  often  inconveniently  restricted  by  the  nmnerons  Acta 
pamed  by  the  r^ovemor-Oeneral  in  Council  eince  iS6i,  paiticolariy 
by  such  general  ArtB  as  the  Evidence  Act  and  the  EaaementB  Act. 
The  provision  reproduced  in  .sub-section  (2)  was  inserted  in  the  Act  of 
1892  for  the  purpose  of  removing  this  inconvenience. 

(c)  Sir  Charles  Wood,  when  Secretary  of  State  for  India,  in  a  dis- 
patch dated  December  i«  1862.  addressed  the  Oovemment  of  India  as 
fdlowH : — 

*  Cases,  no  doubt,  will  occasionally  occur  when  special  legialatiaii 
by  the  local  Oovemments  for  offences  not  included  in  the  Fleoal  CSode 
will  be  required.  In  these  cases  the  g^ieral  rule  should  be  to  place 
such  offences  under  penalties  already  assigned  in  the  Code  to  acts 
of  a  similar  character.  This  mode  of  legislation,  though  an  addition 
to,  cannot  l)e  deemed  an  alteration  of  the  Penal  Code ;  but  if  any 
deviation  is  considered  necessary,  then  the  law  requires  that  your 
previous  sanction  should  be  obtained. 

'  It  was  the  intention  of  Her  Majesty's  Government  that,  except 
in  local  and  peculiar  circumstances,  the  Code  should  contain  the  whole 
body  of  penal  legislation,  and  that  all  additions  or  modificatians 
suggested  by  experience  should  from  time  to  time  be  incorporated  in 
it.  And  the  duty  of  maintaining  this  uniformity,  of  course,  devolves 
upon  your  Excellency  in  Council. 

'  As  a  general  rule,  for  the  guidance  of  the  local  councils,  it  would 
probably  l)e  expedient — and  this  appears  also  to  be  your  own  view — 
that  all  bills  oontAining  penal  clauses  should  be  submitted  for  your 
previous  Hanotion.' 

In  consequence  of  this  dispatch  all  Bills  introduced  into  a  local 
legislatnn^  and  cont.aining  penal  clauses  are  required  to  be  sent  to  the 
CJovomment  of  India  for  consideration  as  to  the  penal  clauses. 

Ah  in  what  would  amount  to  an  alteration  of  the  Penal  Code,  see 
Minutes  by  Sir  H.  S.  Maine,  Nos.  5  and  6. 

(d)  Among  the  .\cts  which  a  local  legislature  cannot  '  affect '  is  the 
fnclitm  High  Courts  Act,  i86t  (24  &  25  Vict.  c.  104),  and,  consequently, 
questions  have  arisen  as  to  the  validity  of  laws  affecting  the  jurisdiction 
of  thf»  charteroH  high  court.  It  has  been  held  that  the  Grovemor  of 
Br)mbay  in  Council  has  power  to  pass  Acts  limiting  or  regulating  the 
juriHrlirtion  of  the  courts  established  by  the  local  legislature,  and  that 
Hur'b  Arts  are  not  void  merely  because  their  indirect  effect  may  be  to 
in(T(*nso  or  diminish  the  orcasions  for  the  exercise  of  the  appellate 
jurinfliction  of  the  liigh  court  (Premshankar  Baghunathji  v.  GovemmerU 
nf  Hnwhny,  8  Ftoin.  H.  C  Rep.  A.  C.  I.  195).  Also  that  the  Bombay 
fiOgiplativo  Council  has  authority  to  make  laws  regulating  the  rights  and 
nbligations  of  the  subjects  of  the  Bombay  Government,  but  not  to  affect 
the  nnthnrity  of  the  high  court  in  dealing  with  those  rights  and  obliga- 
tion*? (Ciiftrrtnr  nf  Thana  v.  Hhaskar  Afahadev  Rheth,  I.  L.  R.,  8  Bom.  264). 
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The  (JwwiTr  of  lliu  liovpniot-(iifiKTBi  in  Cuunt'il  to  iiffcut  by  Ipgialtttiou 
the  prerogfttivi'  of  the  Crown  is  csprcsjily  rcvugnixMl  by  BlfltiiU.'  (s*h> 
below.  B.  7y).  It  may  perhape  be  inferred  that  Ihf  louftl  IpgiiiUturuB 
do  uot  poHBeaa  this  power.  But  see  BfU  v.  MvwiyUUy  vf  Idadnu. 
-'5  Mad.  474. 

77. — (i)  At  a  legislative  meeting  of  the  Governor  of 
Madras  in  Council  or  of  the  Governor  of  Bombay  in  Council, 
and  at  a  meeting  of  a  Lieutenant-Governor  in  Council,  no 
business  may  be  transacttid  other  than  the  consideration  of 
moaftures  introduced  [or  proposed  to  be  introduced]  (a)  into 
the  council  for  the  purpoite  of  enactnieiit,  or  the  alteration 
of  ruleu  for  the  conduct  of  businsss  at  legislative  meetingH. 

(2)  At  any  such  meeting  no  motion  may  be  enteilaliied 
other  than  a  motion  for  leave  to  iotroduce  a  measure  into  the 
council  for  the  purpose  of  enactment,  or  liaving  reference  to 
■A  measure  introduced  [or  proposed  to  be  introduced  into  the 
council  for  that  purpose,  or  having  reference  to  some  rule  fur 
the  conduct  of  biwineBa]  (o). 

(3)  Provided  that  the  Governors  in  Cotmcil  of  Madras  and 
Bombay  respectively,  and  the  lieutenant-governor  of  any 
province  having  a  local  legislature,  may,  with  the  sanction 
of  the  Governor-General  in  Council,  make  rules  for 
authorizing  at  any  legislative  meeting  of  their  respective 
councils  the  discussion  of  the  annual  financial  statement 
of  their  respective  local  Governments  and  the  asking  of 
questions,  but  under  such  conditions  and  restrictions  as  to 
subject  or  otherwise  as  may  in  the  rules  applicable  to  those 
councils  respectively  be  prescribed  or  declared.  But  no 
member  at  any  legislative  meeting  of  any  such  council  has 
power  to  submit  or  propose  any  resolution  or  to  divide  the 
council  in  respect  of  any  such  tinancial  discussion  or  the 
answer  to  any  question  asked  under  the  authority  of  this 
sub-sectioD  or  the  rules  made  uader  this  sub-section  (6). 

(4)  It  is  not  lawful  for  any  member  of  any  such  council 
to  introduce,  without  the  prerious  sanction  of  the  governor  or 
lieutenant-governor,  any  measure  aRecting  the  public  revenues 
of  the  province  or  imposing  any  charge  on  those  revenues. 
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(5)  RtileE)  for  the  conduct  of  business  at  legislative  meetings 
of  the  Governor  of  Madras  in  Council,  or  of  the  Governor  of 
Bombay  in  Council,  or  of  any  Lieutenant-Governor  in  Council, 
may  be  made  and  amended  at  legislative  meetings  of  the 
i;ounciJ,  subject  to  the  assent  of  that  governor  or  lieutenant- 
governor,  but  any  such  rule  may  be  disallowed  by  the  Governor- 
General  in  Council,  and  if  so  disallowed  shall  have  no  effect ; 
Provided  that  rules  made  under  this  section  with  respect  to 
the  discussion  of  the  annual  Suancial  statement  and  tlje  asking 
of  <juestions  arc  nut  to  be  subject  to  amendment  as  aforesaid, 

(a)  The  words  in  square  brackets  are  not  in  the  Act  ot  i86i,  but 
ropreHent  the  existing  practice. 

(6)  This  qualification  on  the  restrictionB  imposed  by  the  Act  of  1861 
was  introduced  by  the  Act  of  1892. 

78. — (1)  When  an  Act  has  been  passed  by  the  council 
of  a  governor  at  a  legislative  meeting  thereof,  or  by  the 
council  of  a  lieutenant-governor,  the  governor  or  lieutenant- 
governor,  whether  he  was  or  was  not  present  in  council  at 
the  passing  of  the  Act,  may  declare  that  he  assents  to  or 
witliholds  his  assent  from  the  Act. 

(2)  If  the  governor  or  lieutenant-governor  withliolds  his 
assent  from  any  such  Act,  the  Act  has  no  effect. 

{3)  If  the  governor  or  lieutenant-governor  assents  to  any 
Huch  Act  he  must  forthwith  send  an  authentic  copy  of  the 
Act  to  the  governor-general,  and  the  Act  has  not  validity 
until  the  governor-general  has  assented  tliercto,  and  that 
assent  has  been  signified  by  the  governor-general  to  the 
governor  or  lieutenant-governor,  and  published  by  the  governor 
or  lieutenant-governor. 

{4)  Where  the  governor- general  withholds  his  assent  from 
any  such  Act  he  must  signify  to  the  governor  01  lieutenant- 
governor  in  writing  his  reason  for  so  withholding  his  assent  (a). 

(5)  When  any  such  Act  has  been  assented  to  by  the 
governor-general,  he  must  send  to  the  Secretary  of  SiMo 
iui  authentic  copy  thereof,  and  it  is  lawftU  for  His  Majesty 
to  signify  through  tlie  Secretary  of  State  in  Council  lua 
disallowance  of  any  such  Act. 
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(6)  Where  the  diaallowance  of  any  such  Aut  haa  henu  so 
Higoiiied  the  governor  or  lieutenant-governor  must  forthwith 
notify  the  diHallowanue,  and  tliereupoii  tlio  Act,  nu  from  tlio 
date  of  the  notification,  becomes  void  accordingly. 

(a)  Assent  has  been  withbctd  on  one  oc  moro  of  the  foUowing 
grounds:  — 

(1)  that  the  principle  or  policy  o£  the  Aft,  or  of  aome  parlii'iilar 
proxision  of  the  Act,  ia  unaound ; 

{2)  that  the  Act,  or  Bomo  provJuioQ  of  the  Act,  in  uitra  viixis  of  the 
luial  legislature  ; 

(j)  thai  the  Act  Udefcutivc  in  form, 

Willi  rcHpect  to  (j)  the  recent  practice  oi  Iho  tJovemmcut  of  liidifi 
Las,  it  is  beUcved,  been  to  avoid  an  much  as  possible  criticism  of  the 
drafting  of  local  Bills  or  Acts, 


Validity  of  Indian  Laws. 
79.  A  law  made  by  any  authority  in  India  m  not  invalid  Htmuval 
Holely  on  aticount  of  any  one  or  more  of  the  following  reaaona  ;  —  °^  ^^"    ^ 

(«)  in  the  case  of  a  law  made  by  tlie  Governor- General  in  v"'';"!'')' "' 

^   '  ■'  certain 

Council,  beuause  it  affects  the  prerogative  of  the  Crown  (a) :  Iowa. 

(6)  in  the  case  of  any  law,  because  the  requisite  proportion  Vict.  c. 
of  members  not  holdhig  office  under  the  Crown  in  India  ^'^  ^'  ^g_ 
was  not  complete  at  the  date  of  its  introduction  to  the  i'^  *  35 
Council  or  its  enactment ;  34, ».  1.] 

(c)  in  the  case  of  a  law  made  by  a  local  legislature,  because 
it  confers  on  magistrates,  being  justices  of  the  peace,  the 
same  jurisdiction  over  European  British  subjects  as  that 
legislature  by  Acts  duly  made  could  lawfully  confer  on 
magistrates  in  the  exercise  of  authority  over  natives  in 
the  tike  cases    {b). 
(a)  This  saving  does  not  appear  to  apply  to  the  local  legislatures.  Soc 
aotc(<:)  ons.  76.  As  to  the  prerogatives  ofthe  Crown,  see  note  (a}oDS.  ^b. 
(6)  An  Indian  Act  (XXII  of  1870}  was  passed  to  uoniirm  certain 
previous  Acts  of  the  Madras  and  Bombay  legislatures  which  had  been 
adjudged  invaUd  on   the  ground  of  interference  with  the  rights  of 
European  British  subjects.    See  H.  v.  Rfay,  7  Bom.  Cr.  6,  and  the 
speeches  of  Mr.  FitzJames  Stephen  in  the  Legislative  Council  in  1870, 
Proceedings,  pp.  j6z,  384,     As  Indian  legislation  oould  not  confer  on 
local  Icgutlaturcs  the  requisite  power  in  the  future,  it  was  conferred  by 
dD  Act  of  Parliament  in  1871  (34  &  35  Vict.  0.  34). 
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PART  VII. 

Salaries.    Leave  ok   Absence,    Vacation   of  (Jffick. 
Temi'okakv  Appointments,  etc. 

SalarKw  80.— U)    riiere  are  to  be  paid  to  the  Governor-General  of 

ttiio««  of  '  ^*^^**^  i^"<l  t^  tJie  other  persons  mentioned  in  the  First  Schedule 
i^uvernor-  t,,  i\{i^^  Dij^ost,  out  of  tlie  revenues  of  India,  such  salaries,  not 
iiiidcer-     c.UHH^lin^  ill  auy  e^ase  the  maximum  specilied  in  that  behalf 

(diu  other   .        .  •  i       i      i    i  i  in  •* 

olttciaUiii  **^  ^"^'  ^*^^d  siaieilule,  and  sueli  allowances  (if  any)  for  equip- 
!?I*i*?'        meat  and  vova^e,  as  the  Secretary  of  »State  in  Council  mav 
III,  I".         hy  order  fix  in  that  beliaif,  and  subject  to  or  in  default  of  auy 
ri  4   "      !>ucii  order,  as  are  now  payable. 
^^!Ii*^^'         (J)   Trovided  as  follows  :- 

I.',  n^,  hit.  *     ' 

/*^*77'  ^a)  All  order  allectiug  salaries  of  members  of  the  Goveruor- 

i  0  ft  I  y 

Vict.  r.  (lenerafs  council  may  not  be  made  without  the  cun- 

J4ft2s  i-urrence    <»f   a   majority  of   votes  at  a  meetuig  of   the 

Vict....  (Wncilof  India; 

4?Virt.i.       ^/^j   If  i^ny  person  to  whom  this  section  applies  holds  or 

\,  M.   J,  4.  I 

riijoys  any  pension  or  salary,  or  any  oiiice  of  proiit  under 

I  ho  Crown  or  under  any  public  oitice,  his  salary  under 

this   srrlion    must   be   reduced   by   the   amount   of   the 

pcnsnui,  salary,  or  profits  of  ottice  so  held  or  enjoyed 

by  him  ; 

((•)   Nothing  in  the  provisions  of  this  section  with  respect 

to  allowances  authorizes  the  imposition  of  any  additional 

iharj^e  on  the  revenues  of  India. 

(  ;)  The   salary    payable   to   a   person   under   this   section 

commenceH  on  his  taking  upon  liimself  the  execution  of  the 

olli<e  to  whiih  the  salary  is  attached,  and  is  to  be  the  whole 

profit  or  advantaK*^  which  he  enjoys  during  liis  continuance 

in  the  otiiro  if?). 

(a)  Tho  HrtlarioH  of  the  governor-general,  governors,  and  members 
of  oonnril  were  tixed  at  what  Ls  shown  as  the  maximum  in  the  First 
SrhrHiil*'  \'y  }  &  4  Will.  IV.  c.  85,  a.  ;6  ;  but  were  there  declared  to  be 
r,u>»i*«'t  t(i  such  roflm-tion  as  the  Court  of  Directors,  with  the  sanction 
i)f  the  Hoard  of  Control,  might  at  any  time  think  tit. 
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The  salary  of  the  commander-in-chief  and  of  lieutenant -go  vemorR 
waa  fixed  at  100,000  Company's  rupees  by  16  &  17  Vict.  c.  95,  s.  35, 
but  the  salaries  so  fixed  were  declared  to  bo  subject  to  the  provisions 
and  regulations  of  the  Government  of  India  Act,  1833  (3  Will.  IV,  c.  85), 
concerning  the  salaries  thereby  appointed. 

The  view  adopted  in  this  Digest  is  that  these  salaries  can  bo  fixed 
at  any  amount  not  exceeding  the  amounts  specified  in  the  Acts  of  1833 
and  1853.  The  power  to  reduce  has  been  exercised  more  than  once, 
but  it  is  open  to  argument  whether  the  power  to  reduce  involves  a  power 
to  raise  subsequently. 

The  allowances  for  equipment  and  voyage  of  the  officers  mentioned 
in  the  First  Schedule  (and  also  of  the  bishops  and  archdeacons  of 
Calcutta,  Madras,  and  Bombay)  may,  under  the  Indian  Salaries  and 
Allowances  Act,  1880  (43  Vict.  c.  3),  be  fixed,  altered  or  abolished  by 
the  Secretary  of  State  in  Council.  But  nothing  in  that  Act  was  to 
authorize  the  imposition  of  any  additional  charge  on  the  revenues  of 
India. 

Sub-section  (3)  is  taken  from  s.  76  of  the  Act  of  1833. 

Under  ^^  ^o-  ^^^*  c.  52,  s.  32,  a  commander-in-chief  was  not  to  be 
entitled  to  any  salary  or  emolument  as  member  of  council,  unless  it  was 
specially  granted  by  the  Court  of  Directors. 

The  salaries  and  allowances  now  paid  under  the  enactments  repro- 
duced in  this  Digest  are  as  follows : — 


Ogieer, 


Viceroy  and  Govemor-Oeneral    .... 
Govemore  of  Bombay  and  Madras  .     .     . 

Commander-in-Chief 

Lieutenant-Governor 

Member  of  Governor-General's  Council 
Member  of  Council,  Madras  and  Bombay 

Chief  Justice,  Calcutta 

Puisne  Judges,  Calcutta 

Chief  Justice,  Madras 

Puisne  Judges,  Madras 

Chief  Justice,  Bombay 

Puisne  Judges,  Bombay 

Bishop  of  Calcutta 

Bishops  of  Madras  and  Bombay      .     .     . 

Archdeacon,  Calcutta \ 

Madras - 

,.  Bombay ' 


R.S. 

2,50,800 

1,20,000 

1,00,000 

1,00,000 

76,800 

61,440 

72,000 

45,000 

60,000 

45,000 

60,000 

45,000 

45.977 
25,600 

Pay  as  Senior 

Chaplains 

Rs.  3,200 


I 


I 


Equipment 
and  Voyage  *. 

£ 
3oOO 
1,000 

500 


300 


300 


300 


*  These  allowances  are  not  payable  unless  the  officer  is  resident  in  Europe 
at  the  time  of  the  appointment. 
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allowances,  will,  subject  to  any  niles  in  that  behalf  made  by 
the  Secretary  of  State  in  Council,  be  paid  to  his  personal 
representatives. 

(5)  If  any  such  officer  does  not  return  to  India  or  his 
presidency,  or  returns  to  Europe,  his  salary  and  allowances  will 
be  deemed  to  have  ceased  on  the  day  of  his  leaving  India  or 
his  presidency  (d),] 

(a)  Under  ^^  Geo.  Ill,  c.  52,  s.  ^y,  *the  departure  from  India  of 
any  governor-general,  governor,  member  of  council,  or  commander- 
in-chief,  with  intent  to  return  to  Europe,  shall  be  deemed  in  law  a 
resignation  and  avoidance  of  his  office/  and  his  arrival  in  any  part  of 
Europe  is  to  be  a  sufficient  indication  of  such  intent.  The  Act  of  1833 
(3  &  4  Will.  IV,  c.  85,  s.  79)  enacts  in  almost  identical  words  that  the 
return  to  Europe,  or  departure  from  India  with  intent  to  return  to  Europe, 
of  any  Governor-General  of  India,  governor,  member  of  council,  or 
commander-in-chief,  is  to  be  deemed  in  law  a  resignation  and  avoidance 
of  his  office  or  employment.  These  provisions  have  been  qualified  as 
to  members  of  council  by  the  power  to  grant  sick  leave  under  the  Act 
of  1 86 1  (see  s.  82).  But  when  the  Duke  of  Connaught  wished  to  visit 
England  in  the  Jubilee  year  during  bis  term  of  office  as  commander-in- 
chief  in  the  Bombay  Presidency  a  special  Act  had  to  be  passed  (50  Vict, 
sees.  2,  0.  10). 

(6)  This  sub-section  reproduces  a  provision  in  s.  79  of  the  Act  of 
1833,  which  was  copied  from  a  similar  provision  in  the  Act  of  1793. 
The  provision  possibly  arose  out  of  the  circumstances  attending  Warren 
Hastings'  resignation  in  1776  (see  above,  p.  64),  but  does  not  appear 
to  be  observed  in  practice. 

(c)  This  sub-section  is  intended  to  reproduce  as  far  as  practicable 
the  e£fect  of  the  enactments  still  in  force  on  this  subject,  but  their 
language  is  not  clear,  and  was  framed  with  reference  to  circumstances 
which  no  longer  exist. 

Section  $y  of  the  Act  of  1793  enacts  that  '  if  any  such  governor- 
general  or  any  other  officer  whatever  in  the  service  of  the  said  Company 
shall  quit  or  leave  the  presidency  or  settlement  to  which  he  shall 
belong,  other  than  in  the  known  actual  service  of  the  said  Company,  the 
salaiy  and  allowances  appertaining  to  his  office  shall  not  be  paid  or 
payable  during  his  absence  to  any  agent  or  other  person  for  his  use, 
and  in  the  event  of  his  not  returning  back  to  his  station  at  such  pre- 
sidency or  settlement,  or  of  his  coming  to  Europe,  his  salary  and  allow- 
ances shall  be  deemed  to  have  ceased  from  the  day  of  his  quitting  such 
presidency  or  settlement,  any  law  or  usage  to  the  contrary  notwithstand- 
ing.' 

An  Act  of  1826  (7  Geo.  IV,  c.  56,  s.  3),  after  referring  to  this  provision, 
enacts  that  the  '  Company  may  cause  payment  to  be  made  to  the 
rppresf^tatives  of  offioen  in  their  service,  civil  or  military,  who,  having 
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India,  or  receiving  salaries  from  the  said  Company  there,  under  which 
they  respectively  may  bo  authorized  to  repair  to  and  reside  in  Europe 
or  elsewhere  out  of  the  limits  of  the  said  Company*s  charter,  without 
forfeiture  of  pay  or  salary,  during  the  times  and  under  the  circum- 
stances during  and  under  which  they  may  now  be  permitted  (while 
absent  from  their  duty)  to  reside  in  places  out  of  India  within  the  limits 
of  the  said  Company's  charter,  or  during  such  times  and  under  such 
circumstances  as  by  such  regulations  may  be  permitted.' 

The  powers  conferred  by  the  Act  of  1853  would  seem  to  over-ride 
the  previous  provisions  as  to  salary,  but  not  the  previous  provisions 
as  to  vacation  of  office. 

(d)  The  last  two  sub-sections  are  inserted  as  a  rough  reproduction  of 
the  Act  of  1826,  and  of  an  enactment  in  the  Act  of  1853,  but  it  is 
doubtful  whether  these  enactments  are  still  law,  and  whether  they 
are  not  superseded  by  regulations  under  the  Act  of  1853. 

83. — (i)  His  Majesty  may  by  warrant  under  his   Sign  Condi- 
Manual  appoint  any  person  conditionally  to  succeed  to  any  appoint- 
of   the   offices   of  governor-general,   governor,   or   ordinary  J^®^   * 
member  of  the  council  of  the  governor-general  or  of  the  Will.  IV, 
Governor  of  Madras  or  Governor  of  Bombay,  in  the  event  24  &  25 
of  the  office  becoming  vacant,  or  in  any  other  event  or  con-  8s!*^2i  5.] 
tingency  expressed  in  the  appointment,  and  to  revoke  any 
such  conditional  appointment  (a). 

(2)  A  person  so  conditionally  appointed  is  not  entitled  to 
any  authority,  salary,  or  emolument  appertaining  to  the 
office  to  which  he  is  appointed,  until  he  is  in  the  actual  pos- 
session of  the  office. 

(<*)  By  3  &  4  Will.  IV,  c.  85,  the  power  of  making  conditional  ap- 
pointments to  the  offices  of  governor-general,  governor,  and  member 
of  the  Council  of  Madras  and  Bombay  was  vested  in  the  Court  of 
Directors,  and  consequently  is  now  vested  in  the  Secretary  of  State 
(21  &  22  Vict.  c.  106,  8.  3). 

Under  24  &  25  Vict.  c.  67,  s.  5,  the  power  of  making  conditional 
appointments  to  the  office  of  ordinary  member  of  the  governor-general's 
council  is  apparently  exercisable  either  by  the  King,  or  by  the  Secretary 
of  State  v^ith  the  concurrence  of  a  majority  of  the  Council  of  India. 

In  practice,  the  power  is  in  all  these  cases  exercised  by  the  King  only. 

84. — (I)  li    any    person    entitled    under    a    conditional  Power  for 

appointment  to  succeed  to  the  office  of   governor-general  general  to 

on  the  occurrence  of  a  vacancy  therein,  or  appointed  absolutely  ®^®'*^'"* 

to  that  office,  is  in  India  on  or  after  the  occurrence  of  the  before 

taking 
vacancy,  or  on  or  after  the  receipt  of  the  absolute  appoint- 
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meiit,  an  Ihe  case  may  be,  and  thinks  it  ntiueeuary  to  exercise 
the  powers  of  governor-general  before  he  takes  his  seat  in  < 
3] council,  he  may  make  known  by  proclamation  hia  appoint- 
ment, and  his  intention  to  assume  the  office  of  governor- 
general. 

(2)  After  the  proclamation,  and  tliencefortli  until  he  repairu 
to  the  plaec  where  the  council  may  aasemble,  he  may  exercise 
alone  all  or  any  of  the  powers  which  might  be  exercised  by 
the  Governor -General  in  Council,  except  the  power  of  making 
laws  at  legislative  meetings. 

(3)  All  acts  done  in  the  council  after  the  date  of  the  pro- 
clamation, but  before  the  communication  thereof  to  the 
council,  are  valid,  subject,  nevertheless,  to  revocation  of 
alteration  by  the  person  who  has  so  assumed  the  office  of 
governor-general. 

(4)  When  the  office  of  governor-general  in  aBsumed  under 
the  foregoing  provision,  if  there  is,  at  any  time  before  the 
governor -general  takes  his  seat  in  council  no  president  of 
the  Council  authorized  to  preside  at  legislative  meetings,  the 
senior  ordinary  member  of  council  then  present  presides 
therein,  with  the  same  powers  as  if  a  president  had  been 
appointed  and  were  absent. 

86. — (i)  If  a  vacancy  occurs  in  tlie  office  of  governor- 
general  when  tliere  is  no  conditional  or  other  successor  in 
India  to  supjtly  the  vacancy,  the  Governor  of  Madras,  or  the 
Governor  of  Bombay,  whichever  has  been  first  appointed  to 
the  office  of  governor  by  His  Majesty,  is  to  hold  and  exeout« 
the  office  of  governor-general  until  a  successor  arrirea  or 
until  some  person  in  India  is  duly  appointed  thereto. 

(3)  Every  such  acting  governor-general,  while  acting  as 
such,  has  and  may  exercise  all  the  rights  and  powers  of  the 
office  of  go verjior- general,  and  is  entitled  to  receive  the 
emoluments  and  advantages  appertaining  to  the  office,  for- 
going the  salary  and  allowances  appertaining  to  his  office 
of  governor ;    and  his  office  of  governor  is  supplied  for  the 
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time  during  which  he  acts  as  governor-general  in  the  manner 
directed  by  law  with  respect  to  vacancies  in  the  office  of 
governor. 

(3)  If,  on  the  vacancy  occurring,  it  appears  to  the  governor 
who  by  virtue  of  this  provision  holds  and  executes  the  office 
of  governor-general  necessary  to  exercise  the  powers  thereof 
before  he  takes  his  seat  in  council,  he  may  make  known  by 
proclamation  his  appointment,  and  his  intention  to  assume 
the  office  of  governor-general,  and  thereupon  the  provisions 
of  tliis  Digest  respecting  the  assumption  of  the  office  by 
a  person  conditionally  appointed  to  succeed  thereto  apply. 

(4)  Until  such  a  governor  has  assumed  the  office  of 
governor-general,  if  no  conditional  or  other  successor  is  on 
the  spot  to  supply  such  vacancy,  the  senior  ordinary  member 
of  council  holds  the  office  of  governor-general  until  the 
vacancy  is  filled  in  accordance  with  the  provisions  of  this 
Digest  (a). 

(5)  Every  ordinary  member  of  council  so  acting  as 
governor-general,  while  so  acting,  has  and  may  exercise  all 
the  rights  and  powers  of  the  office  of  governor-general,  and 
is  entitled  to  receive  the  emoluments  and  advantages  apper- 
taining to  the  office,  forgoing  his  salary  and  allowances  as 
member  of  council  for  that  period. 

(o)  Thus,  on  Lord  Mayo's  death  in  1872,  Sir  John  Strachey  acted 
a8  governor-general  from  February  9  until  the  arrival  of  Lord  Napier 
of  Merchistoun  on  February  23. 

86. — (i)  K  a  vacancy  occurs  in  the  office  of  (Jovernor  of  Ptovision 
Madras  or  Bombay  when  no  conditional  or  other  successor  porary 
is  on  the  spot  to  supply  the  vacancy,  the  senior  ordinary  ^JJ^^f  *" 

member  of  the  governor's  council,  or,  if  there  is  no  council,  Governor 

of  Aladras 
the  senior  secretary  to  the  local  Government  (a),  holds  and  or  Bom- 
executes  the  office  of  governor  until  a  successor  arrives,  or  r^^*  ^ 
until  some  other  person  on  the    spot    is    duly  appointed  Will.  IV, 
thereto.  63.] 

(2)  Every  such  acting  governor  is,  while  acting  as  such,  en- 
titled to  receive  the  emoluments  and  advantages  appertaining 
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to  the  oiBce  of  governor,  forgoing  the  Miary  and  aUowaneeB 
Appertaining  to  his  office  ot  member  of  council  or  seCTetaiy. 
(a)  The  Act  ot  1833  contained  a  power  to  aboliih  tiwie  oomflib. 


Tiowmcn      87. — (I)  If  A  vacancy  ocean  in  the  office  of  an  ordinary 

for  tela* 

ponry       member  ot  the  council  ot  the  govemor-genend,  or  of  the 

^llj^^'"  council  of  the  Governor  of  Madras  or  Bombay,  ^dien  no 

^v^Mvy    person  conditionally  appointed  to  succeed  thereto  is  prenent 
menibcr  of 


n  t  i  I .. 1 1 


on  the  spot,  the  vacancy  is  to  be  supplied  by  the  app 
Wilt Av,    ^  ^^®  Governor-General  in  Council  or  Governor  in  Council, 
o.8|,  *•  ^-  as  the  case  may  be. 

Viot.  c,  (a)  Until   a   successor   arrives   the   person   so  appointed 

'  executes  the  office  to  which  lie  lias  been  appointed,  and  has 
and  exercises  all  the  rights  and  powers  thereof,  and  is  entitled 
to  receive  the  emoluments  and  advantages  appertaining  to  the 
office  during  his  continuance  therein,  forgoing  all  salaries  and 
allowances  by  him  held  and  enjoyed  at  the  time  of  his  being 
appointed  to  that  office. 

(3)  If  any  ordinary  member  of  any  of  the  said  councils  is, 
by  infirmity  or  otherwise,  rendered  incapable  ot  acting  or  of 
attending  to  act  as  such,  or  is  absent  on  leave,  and  if  any 
person  has  been  conditionally  appointed  as  aforesaid,  the 
pla(;e  of  the  member  so  incapable  or  absent  is  to  be  supplied 
by  that  person. 

(4)  If  no  person  conditionally  appointed  to  succeed  to  the 
offi(!0  is  on  the  spot,  the  Governor-General  in  Council  or 
Governor  in  Council,  as  the  case  may  be,  is  to  appoint  some 
I>erBon  to  be  a  temporary  member  of  council,  and,  until  the 
return  to  duty  (a)  of  the  member  so  incapable  or  absent, 
the  iverson  (conditionally  or  temporarily  appointed  executes 
the  office  to  which  he  has  been  appointed,  and  has  and 
exoreiHcs  all  the  rights  and  powers  thereof,  and  receives  half 
the  salary  of  the  member  of  council  whose  place  he  supplies, 
and  aIho  half  the  salary  of  any  other  office  he  may  hold,  if 
he  hold  any  Hueh  office,  the  remaining  half  of  such  last-named 
salary  bein^  at  the  disposal  of  the  Governor-General  in  Council 
or  Ctovornor  in  Council,  whichever  may  appoint  to  the  office. 
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(5)  Provided  as  follows  : — 

(a)  No  person  may  be  appointed  a  temporary  member  of 
council  who  might  not  have  been  appointed  as  herein- 
before provided  to  fill  the  vacancy  supplied  by  the 
temporary  appointment ;  and 

(6)  If  the  Secretary  of  State  informs  the  governor-general 
that  it  is  not  the  intention  of  His  Majesty  to  fill  a 
vacancy  in  the  council  of  the  governor-general,  no 
temporary  appointment  may  be  made  under  this  section 
to  fill  the  vacancy,  and  if  any  such  temporary  appoint- 
ment has  been  made  before  the  date  of  the  receipt  of 
the  information  by  the  governor-general,  the  tenure  of 
the  person  temporarily  appointed  ceases  from  that  date. 

(a)  The  words  *  to  duty '  are  not  in  the  Act,  but  seem  to  express 
the  intention. 

88. — (i)  An  additional   member   of  the    council   of  the  Vacancies 

,      amongst 

governor-general  or  of  a  governor,  or  a  member  of  the  additional 
council  of  a  lieutenant-governor,  may  resign  his  office  ^o^®™^^"j 
the    governor-general   or    to    the    governor    or    Heutenant-  [24  &  25 

/v»        Vict*  c. 

governor,  and  on  the  acceptance  of  the  resignation  the  office  ^t^  sa.  12, 
becomes  vacant.  \^^  ^6 

(2)  K  any  such  additional  member  or  member  is  absent  Y)^*-  ^; , 

14,  a.  4.J 

from  India  or  unable  to  attend  to  the  duties  of  his  office  for 
a  period  of  two  consecutive  months,  the  governor-general, 
governor,  or  lieutenant-governor,  as  the  case  may  be,  may 
declare  by  a  notification  published  in  the  Government  Gazette, 
that  the  seat  in  council  of  that  additional  member  or  member 
has  become  vacant. 

(3)  In  the  event  of  a  vacancy  occurring  by  reason  of  the 
absence  from  India,  inability  to  attend  to  duty,  death, 
acceptance  of  office,  or  resignation  duly  accepted  of  any  such 
additional  member  or  member,  the  governor-general,  governor, 
or  lieutenant-governor,  as  the  case  may  be,  may  nominate 
any  person  as  an  additional  member  or  member,  as  the  case 
may  be,  in  his  place,  and  every  additional  member  or  member 
so  nominated  must  be  summoned  to  all  meetings  of  the 
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legislative  council  to  which  he  belongs  for  the  term  of  two  1 
yearfl  from  the  date  of  his  nomination  :  Provided  that  it  11 
not  lawful  by  any  Buch  nomination  to  diminish  the  proportion  I 
of  non-official  membere  required  by  law  (a). 

(a)  Tlie  provisione  in  the  Act  of  1861  as  to  the  reBignation  of  addi-  ' 
tioaal  members  were  modified  and  bupplemented  by  the  Aot  of  1S92. 

89.  The  Secretary  of  State  in  Council  may,  with  tho  I 
concurrence  of  &  majority  of  votes  at  a  meeting  of  the  Council  I 
of  India,  make  regulations  as  to  the  absence  on  sick  leave  | 
01  furlough  uf  persons  in  the  service  of  the  Orowu  iii  India,  . 
and  the  termo  as  to  continuance  or  diminution  of  pay,  salary,  4 
and  allowances  on  which  any  such  sick  leave  or  furlough  may  I 
be  granted. 

90.  The  Secretary  uf  State  in  Council  may,  with  the  I 
concurrence  of  a  majority  of  votes  at  a  meeting  of  the  Council  I 
of  India,  make  regulations  for  distributing  between  the  severrf  I 
authorities  in  India  the  power  of  making  appointments  to  and  I 
promotions  in  offices,  commands,  and  employments  under  tho  I 
Crown  in  India 


Jft  37] 


^PatnUtiea  in 
^*  roBpect  of 
religion, 
colour,  or 
place  of 


birth. 

»WiH.  IV 
0.8  s,  «.i; 


Regul^ 
tionx  for 

admiBBJoi 


The  Civil  Sbbviob  of  India. 
91.  No  native  of  British  India,  nor  any  natural-born  subject. J 
of  His  Majesty  resident  therein,  is,  by  reason  only  of  I 
religion,  place  of  birth,  descent,  or  colour,  or  any  of  them,  dis- 
abled from  holding  any  place,  office,  or  employment  under  His  J 
Majesty  in  India. 
1      This  reproduces  s.  87  of  the  Act  of  1833,  with  the  subetitution  aC4 
'  British  India  '  for  '  the  said  territories,'  and  '  His  Majesty  In  India  *m 
for  '  the  said  Company.'     See   the  comments  on   this  enactment  i 
pars.  103-109  of  the  dispatch  of  December  10,  1834. 

92. — (i)  The  Secretary  of  State  in  Council  may,  with  the 

,  advice  and  assistance  of  the  Civil  Service  Commissioners,  make 

regulations  for  the  examination  of  natural-bom  aubjectfi  wf 
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His  Majesty  deeirous  of  becoming  candidates  for  appointment  at 
to  the  Civil  Service  of  India.  V 

(2)  The  regulations  prescribe  the  age  and  qualifications  of  " 
the  caudidat«s,  and  the  uubjects  of  esaminatioii. 

(3)  Every  regulation  made  in  pursuance  of  this  section  must 
be  forthwith  laid  before  Parliament. 

(4)  The  candidates  certified  to  be  entitled  under  the  regula- 
tions must  be  recommended  for  appointment  according  to  the 
order  of  their  proficiency  as  shown  by  their  examination. 

(5)  Such  persons  only  as  are  so  certified  may  be  appointed 
or  admitted  to  the  Civil  Service  of  India  by  the  Secretary  of 
State  in  Council  (a). 

(a)  The  civil  eervice  referred  to  in  theoe  seotionB  ie  the  service  which 
used  to  bo  known  m  the  covencuited  civil  eervice,  but  which,  under 
the  rulea  framed  in  pursuance  of  Sir  Charles  Aitchison  s  CommisBiou, 
is  designated  the  Civil  Service  of  India.    See  above,  p.  i  j  5 . 

Where  a  child  of  a  father  or  mother  who  hue  been  cialuralizctl  under 
the  Naturalization  Act,  1870  (33  &  34  Vict.  c.  14),  hoa  during  infuncy 
beuome  retident  with  the  father  or  mother  in  any  part  of  the  United 
Kingdom  he  is,  by  virtue  of  s.  10  {5)  of  that  Act,  a  naturahzed  British 
subject,  and  is  entitled  to  be  treated  under  the  enactment  reproduced 
by  this  clause  as  if  he  were  a  natural-bom  British  subject.  The  expres- 
sion includes  a  native  of  British  India,  but  would,  apparently,  not  include 
a  subject  of  a  Native  <State  in  India. 

93.  Subject  to  the  provisions  of  this  Digest,  all  vacancies  0 
bappenijig  in  any  of  the  offices  specified  or  referred  to  in  the  ^ 
Second  Schedule  to  this  Digest,  and  all  such  offices  wliich  may  ^ 
be  created  hereafter,  must  he  filled  from  amongst  the  members  V 
of  the  Civil  Service  of  India  belonging  to  the  presidency  3; 
wherein  the  vacancy  occurs.  ^ 

The  provision  of  the  Act  of  1793  as  to  filling  vacancies  from  among 
members  belonging  to  the  same  presidency  appears  to  be  still  in  force, 
but  has  given  rise  lo  practical  difficulties,  and  seems  inapplicable  to 
such  ofiiees  as  that  of  secretary  to  the  Government  of  India. 

94. — (i)  The  authorities  iti  India  by  whom  appointnientM  F 
are  made  to  offices  in  the  Civil  Service  of  India  may  appoint  „, 
any  native  of  India  of  proved  merit  and  ability  to  any  such 
office,  although  he  has  not  been  admitted  to  that  service  in 
accordance  with  the  foregoing  provisions  of  this  Digest. 


I 


reserved 
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Viet.  e.  (2)  Every  snch  appointment  muBt  be  made  subject  to  auch 

^  **  ^      roles  as  may  be  prescribed  by  the  Goremor-Genefml  in  Gonncit 

and  sanctioned  by  the  Secretary  of  State  in  Gonnoil  with  the 

concnrrence  of  a  majority  of  votes  at  a  meeting  of  the  Council 

of  India. 

(3)  For  the  purposes  of  this  section  the  expression  *  native 
of  India '  includes  any  person  bom  and  domiciled  in  British 
India,  of  parents  habitually  resident  in  British  India,  and 
not  established  there  for  temporary  purposes  only ;  and  the 
Governor-General  in  Council  may  by  resolution  ddBne  and 
limit  the  qualification  of  natives  of  India  thus  expressed ;  bat 
every  resolution  made  by  him  for  that  purpose  will  be  subject 
to  the  sanction  of  the  Secretary  of  State  in  Council,  and  will 
not  have  force  until  it  has  been  laid  for  thirty  days  before  both 
Houses  of  Parliament. 

The  enactment  reprodnced  by  this  section  is  not  veiy  desriy  ez- 
preflsed,  and  runs  as  follows : — 

*  Whereas  it  is  expedient  that  additional  facilities  shoold  be  given 
for  the  employment  of  natives  in  India,  of  proved  merit  an4  ability, 
in  the  civil  service  of  Her  Majesty  in  India :  Be  it  enacted,  that  nothing 
in  the  Government  of  India  Act,  1858,  or  in  the  Indian  Civil  Service  Act, 
1 861,  or  in  any  other  Act  of  Parliament  or  other  law  now  in  force  in 
India,  shall  restrain  the  authorities  in  India  by  whom  appointments  are 
or  may  be  mode  to  offices,  places,  and  employments  in  the  civil  service 
of  Her  Majesty  in  India  from  appointing  any  native  of  India  to  any  such 
office,  place,  or  employment,  although  such  native  shall  not  have  been 
admitted  to  the  sold  CHvil  Service  of  India  in  manner  in  s.  32  of  the  first- 
mentioned  Act  provided,  but  subject  to  such  rules  as  may  be  from  time 
to  time  prescribed  by  the  Governor-General  in  Council  and  sanctioned 
by  the  Secretary  of  State  in  Council,  with  the  concurrence  of  a  majority 
of  members  present ;  and  that  for  the  purpose  of  this  Act  the  words 
**  natives  of  India  '*  shall  include  any  perscm  bom  or  d<miiciled  within 
the  dominions  of  Her  Majesty  in  India,  of  parents  habitually  resident 
in  India,  and  not  established  there  for  temporary  purposes  only ;  and 
that  it  shall  be  lai»*ftd  for  the  Governor-General  in  Council  to  define 
and  limit  from  time  to  time  the  qualification  of  natives  of  India  thus 
expressed  ;  provided  that  every  resolution  made  by  him  for  such  pur- 
pose shall  be  subject  to  the  sanction  of  the  Secretary  of  State  in  Council, 
and  shall  not  have  force  until  it  has  been  laid  for  thirty  days  before  both 
Houses  of  Parliament.' 

For  the  history  of  the  successive  rules  made  under  this  section,  see 
above,  p.  1 24.  The  expression  '  native  of  India  *  as  defined  by  the  sec- 
tion is  construed  as  including  persons  bom  ex  domiciled  in  a  Native  State. 
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95. — (i)  Where  it  appears  to  the  authority  in  India  by  Power  to 
whom  an  appointment  is  to  be  made  to  any  office  reserved  to  visional 
members  of  the  Civil  Service  of  India,  that  a  person  not  being  J^JJJ5!J^in 
a  member  of  that  service  ought,  under  the  special  circum-  certain 

oases. 

stances  of  the  case,  to  be  appointed  thereto,  the  authority  may  [24  &  25 
appoint  thereto  any  person  who  has  resided  for  at  least  seven  54^88.3,4] 
years  in  India,  and  who  has,  before  his  appointment,  fulfilled 
all  the  tests  (if  any)  which  would  be  imposed  in  the  like  case 
on  a  member  of  that  service. 

(2)  Every  such  appointment  is  provisional  only,  and  must 
forthwith  be  reported  to  the  Secretary  of  State  in  Council, 
with  the  special  reasons  for  making  it ;  and  unless  the  Secretary 
of  State  in  Council  approves  the  appointment,  with  the  con- 
currence of  a  majority  of  votes  at  a  meeting  of  the  Council  of 
India,  and  within  twelve  months  from  the  date  of  the  appoint- 
ment notifies  such  approval  to  the  authority  by  whom  the 
appointment  was  made,  the  appointment  must  be  cancelled. 


PART  IX. 
The  Indian  Hioh  Courts. 
Constitution. 

96. — (i)  (a)  Each  high  court  consists  of  a  chief  justice,  Constitu- 
and  as  many  judges,  not  exceeding  fifteen  (b),  as  His  Majesty  hjgh 
may  think  fit  to  appoint.  i2d^2ti 

(2)  A  judge  of  a  high  court  must  be —  V*^*-  ®' 

104,  BS.  2, 

(o)  A  barrister  of  England  or  Ireland,  or  a  member  of  the  19] 
Faculty  of  Advocates  in  Scotland,  of  not  less  than  five 
years'  standing ;  or 

(b)  A  member  of  the  Civil  Service  of  India  of  not  less  than 
ten  years'  standing,  and  having  for  at  least  three  years 
served  as  or  exercised  the  powers  of  a  district  judge  ;  or 

(c)  A  person  having  held  judicial  office  not  inferior  to  that 
of  a  subordinate  judge,  or  a  judge  of  a  small  cause  court, 
for  a  period  of  not  less  than  five  years  ;  or 
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ment  in  other  cases,  is  to  appoint  one  of  the  judges  of  the  other 
same  high  court  to  perform  the  duties  of  chief  justice  of  [24  a  2$ 
the  court  until  some  person  has  been  appointed  by  His  Majesty  ^^'^'^  i 
to  the  office  of  chief  justice  of  the  court,  and  has  entered  on 
the  discharge  of  the  duties  of  that  office,  or  until  the  chief 
justice  has  returned  from  his  absence,  as  the  case  requires  (a). 

(2)  On  the  occurrence  of  a  vacancy  in  the  office  of  any  other 

judge  of  any  such  high  court,  and  during  any  absence  of  any 

such  judge,  or  on  the  appointment  of  any  such  judge  to  act 

as  chief  justice,  the  Govemor-Greneral  in  Council  or  local 

Government,  as  the  case  may  be,  may  appoint  a  person,  with 

such  qualifications  as  are  required  in  persons  to  be  appointed 

to  the  high  court,  to  act  as  a  judge  of  the  high  court ;   and 

the  person  so  appointed  may  sit  and  perform  the  duties  of 

a  judge  of  the  court  until  some  person  has  been  appointed  by 

His  Majesty  to  the  office  of  judge  of  the  court,  and  has 

entered  on  the  discharge  of  the  duties  of  the  office,  or  until 

the  absent  judge  has  returned  from  his  absence,  or  until  the 

Governor-General  in  Council  or  local  Government  sees  cause 

to  cancel  the  appointment  of  the  acting  judge  (b), 

(a)  Apparently  the  person  appointed  to  act  for  the  chief  justice  need 
not  be  a  barrister-judge,  though  the  chief  justice  himself  must  be 
a  barrister.    See  s.  97  above. 

(6)  The  appointment  remains  in  force  until  the  occurrence  of  one 
of  the  contingencies  menticmed  in  this  sub-section,  and  hence  cannot 
be  made  for  a  specified  time.  Probably  the  *  acting  judge '  referred 
to  at  the  end  of  the  sub-section  is  the  judge  acting  as  chief  justice 
referred  to  above.  There  is  no  limit  of  time  within  which  the 
appointment  must  be  made.  See  Rao  Balwant  Singh  v.  Rani  Ki^hori 
L.  R.  25  I.  A.  54,  76. 

Jurisdiction, 

101. — (i)  Subject  to  any  law  made  by  the   Governor-  ^^^^ 

General  in  Council  (a),  the  several  high  courts  have  such  ^^  *^j?^ 

^   '  ^  courts. 

jurisdiction,  original  and  appellate,  including  admiralty  juris-  [13  ^^o. 

Ill  c.  6^ 

diction  in  respect  of  offences  committed  on  the  high  seas,  and  sg.  \^\  14* 
all  such  powers  and  authority  over  or  in  relation  to  the  fn^L^ 
administration  of  justice,  including  power  to  appoint  clerks  ^*  ^* 
and  other  ministertal  officers  of  the  court,  and  powet  to  make  lU,  o.  52, 
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.''iies  \\\T  ivyu lilt i nil  Mu'  pr:i«rii-'i*  .>t  "lif*    onrr.   ia  ijp  ■'pflt^d  \n 

rl^»-m  hv  •■ii;irT**r.  .iinl  -iuhjrt^r  :i»     he    >ro.-;.<KiriS    •!    ijiv -uch. 

Uw  or  >-ti;irrer.  .ill  ^\\r\\  ^uriMriifrinn.  .low^ifi:.  kiid  bUiLoniiv  ja 
•  »  »■  - 

'  i»"»  iil.  were  v»»Ht»-f!  in  iny  if  "  h*-  MiirTs  11  'lit*  -&in^  i^vpflidency 
aholisli^H'l  riy  Th«»  I'ldi^u  Hiijii  '  .wirrs  Air.  :^'^I.  ut  'Le  latte 
of  rh*-ip  .iholitinn     '•'. 

(2)  Rarh  ''»f  :  iu*  iiijh  <'niirrH  ftt  ''.U£*iinu.  MiMirxki.  uud 
Bombay  .**  .1  .onrr  .f  r»*pi»rrl  uift  \  'ruirt  ir  iVf-r  kiid  •c-muner 
and  ifaol  rip|i\i.rv  r'ur  'iip  v«rr:Tt^rH:*  iii(ii»r  tf-   iin?»:iic-tion. 

(  J/  Subjept  u\  my  .a^v  -vfiH^h  iiav  !♦•  iiiMii»  n*  lir  <^«ivfmoT- 
r>npr;ii  in  •"'•»iMril  'lu^  -taiM  nan  'nniTs  uivf-  kit  uid  fnay 
not  **v»»n^i<p  uiy  •rrrniai  .nr.^dirr.nn  n  uiv  nutter  :rin- 
*^eminff  Mi<»  ■••v"nii»»  ir  MnrpninK  mv  u'T  inierwl  ir -ione  .n 
rh<*  i^nlleptir.n  'iu'ri^nt  iivnrdini;  "ii  'lie  ikaiip  uid  ;inu*tice  -ii 
the  oonntr\*   •?•    he  .'^srulatmns  fiir  -jie  nnie  iPinu  n  romt^  <*). 

-'V  Tlip  jnrwilii'tiiin  ^r■  'lip  »hai'^t*rr*rt  iiiuh  'niirri*  11  ruiiia  .s  ^laM^l 
pnr^lv  '^n  "liPir  Miaitt^ra  mrt  iviiTlt'  in  rMrliumpniun-  :fnai'rmentB 
i.|>u*\vntf  *'.:!ii*r    #.    h**   \ii(h    vinrrt  ' lu*iiwei\*»»s   ir  •«!    iii'ir  iTtHtDtittiwon*. 

Dii'   ■■huf'^r-'    ii'.'    o    »f»  :iiiinii  .n   "iip  "Tan inn-'   lIiih*s    inU  Onii-rs 

R.-:.pri.  '.-.I.  7r. 

T'w  -t'-ii 'iT.,r 7   •Ti.ii*nipniH  -itill   inn'^TV^.'iift   viii  T»sn»"'T  m  -iif  juris- 

I'.V  -  ■*    '■•■  :<«'7'il  *' .ny   •I'T    ;i'    -"  ■       •  <  .i"i.  ~.  *.  : -'    "in*  "•unn-air* 

<  ■.Ml"  ,t  .fifii*  iiir.-  \i  r  ,r'  V  iliiini  v  ;.,  it-'Mn**l  "m  niv*  *uil  nn^V'^r 
)i-.*!  ■■«?!, i.r. 1  ■•  ■«.  •wr.-i^jf  iml  vrTi.m  ul  '/".L  ■ninimiu  uiminitv.  mil 
.-.■.:.■*;  i^j  14- , I  ,tir,>jflifii«.n.  iml  *•»  ipyv  iiii  iiTiu  met  ifjer  3]ini:*rr«nai 
•,r^i  .r-:.  m'l  •«.  Urm  iiul  rst-iiiiinh  ^^ll■^l  riiK^  if  pri«:rii'»».  imt  iiurii  nit*?* 
f',r  t.*'  p^ir.-.r'^"!^  'tt  hf  ■r.nr*.  mrt  'u  lu  iil  -tui  !i  'iuniri  i«  aiitciir  ■>»  fmiml 
rir*'«*«ir7  '''•T  "iM"  uiml^l^<ti*A:llln  'jf  ^HHtirrr  ma  :nt»  iiie  i^xecnni  n  -^t 
ill  -.r  in ,'  tt  tu-  iir.^v-T"{  *-'iii-M  iv  -ill*  -n.irr^r  mnihr  •)♦-  :zrmti^i  ind 
'■'.rniui* ■«.'i  •'!  'iir  '.ur*.  f:  vin  li.^t.",  >•  vr  iil  *init'H  i  'oni*  :tEFiN.nl 
if»r]  1  ,!ir*  ,f  ,y.T  in«i  '''ymirnT  iml  jl.\\\  -ItMi'-'T;.'  :n  mil  :"•  r  'he  '"..^m 
'.f  '  \ii  'i*  w  \,\t\  '.Kti.r'.'  .f  F  if  \V.tiiam.  imi  'in*  .imir.-  '•iirwt.t.  md  '"he 
fi'*'ir:r<  -li.'.'.rlinii**'  'nfr-*'  . 

'  ri'i»r  i.  k  t  ';;■•  '-.aii?  \.  \  Mr  n»"\  ri.ir^^r  t  'ii'-  '1  ur*.  inii  the 
\\r\<t\,i  ^u.xi.  r>^,■l•'■^^.  inii  i-iTii^r^:!—  *•,  r>*  'ht-r-nv --riiriiL-hi^^i,  w*?i*-  to 
'■«*«imI  ^.»  ii!  f/riri:<n  ^iifjjrfiT.^  *!iij  liiuiiiti  r>*7*ii Ir  in  rhe  kin^ionis  or 
[.r  .  Ill' <  H    .f    fiiTi^/ii.    H»'n;ir.  .vn«i  • 'n?*-^;!,  -.t    inv  ,{  'hfm.  iia*li.'r  tho 

I»r-.f' .ri    'i  !li»-  '  ''mf»}inv    mil  'hi^  •".umt^  "Wr  tu  h.iVL»  liitl  pi^w^r  Ami 

I 'I*  III  II  If:/  til  r»r!ir  mil  'l»-t*'rTTiinf  ill  ''•/di  plain  t.^  .i^auLst  onv  of  His 
\|i|. -i»v-.  .iilij«M't.  i',T  ifiy  •■rimp.  mL^fli'mfiiniiiir*.  t^r  i)ppre3sioii8,  and 
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tu  cnUitLaiD,  bear,  aud  delcratinv  an;  8uit«t  or  BctioDH  whuUgtivur  ikgaiuul 
uiiy  of  Hia  Majesty's  subjects  in  Bengal,  Behor,  and  Oriasa,  and  any  suil, 
notion,  or  complaint  against  any  peraon  who  at  the  timo  when  the  debt 
or  uauso  of  action  or  complaint  had  arisen  had  been  employed  by.  or 
been  directly  or  indirectly  in  the  service  of,  the  Ck>mpany,  or  of  any  of 
iUn  Mdjeuty's  subjects. 

Section  156  of  the  East  India  Company  Act,  1^93  (33  Uco.  III.  c.  $2), 
uitauted  and  declared  thai  the  power  Biid  authority  of  the  supreme 
court  at  Calcutta  extended  to  the  high  seas,  and  that  the  court  should 
have  full  power  and  authority  to  inquire,  hear,  try,  examine,  and  deter- 
mine, by  the  oaths  of  honest  and  lawful  men,  being  British  subjects  resi- 
dent in  the  town  of  C-alcutt^,  all  treasons,  murders,  piracies,  robberies, 
felonies,  maimingB,  forestallings,  extortionit,  trcspaases,  mifldemeanoiirs, 
oflences,  excesses,  and  enormities,  and  maritime  causes  whatsoever, 
oocording  to  llie  laws  and  customs  of  the  Admiralty  of  England,  done, 
porpetrati^d,  or  coEomitted  upon  any  of  the  high  seas,  and  to  line, 
imprison,  oorrcot,punish,chflsti3e,and  reform  parties  guilty  and  violatorB 
of  llic  laws,  in  like  and  in  as  ample  manner  to  all  intents  and  purposes 
us  the  said  court  might  or  could  do  if  the  same  were  done,  perpetrated,  or 
conuuitted  within  the  limits  prescribed  by  the  charter,  and  not  other- 
nine  or  in  any  other  manner. 

Tlie  East  India  Act,  1797  {37  (Jeo.  Ill,  c.  14J),  alter  proriding  for 
the  erection  of  courts  of  judicature  at  Madras  and  Bombay,  gave  those 
courts,  by  s.  11,  the  jurisdiction  formerly  exertusable  by  the  mayor's 
court  at  Madras  and  at  Bombay,  or  by  the  courts  of  oyer  and  tenuiuei 
or  gaol  delivery  there,  and  declared,  by  s.  13,  that  these  courts  were  to 
have  full  power  to  hear  and  determine  all  suits  and  actions  that  might  be 
brought  against  tbe  inhabitants  of  Madras  and  Bombay  respectively  in 
manner  provided  by  the  charter,  subject  however  to  the  proviso  in  s.  loti 
of  this  Digest. 

The  Government  of  India  Act,  1800  (39  ft  40  Ueo.  Ill,  c.  7a), 
authorized  the  grant  of  a  charter  for  the  ostablishment  of  a  supreme 
court  at  Madras.  It  was  (a.  3)  to  have  full  power  to  exercise  such  civil, 
criminal,  admiralty,  and  ecclceiastical  jurisdictioo,  both  as  to  natives 
and  British  subjects,  and  to  be  invested  with  such  powers  and  authorities, 
privileges  and  immunities,  for  the  better  admimBtration  of  the  same, 
and  to  be  subject  to  tbe  same  limitations,  reslrictiuns,  and  control 
within  Fort  St.  George  and  tbe  town  of  Madras,  and  the  limits  thereof, 
and  tbe  foctoriot  subordinate  thereto,  and  within  the  territories  subject 
to  or  dependent  on  the  Government  of  Madras,  as  the  supreme  court 
at  Fort  William  was  invested  with  or  subject  to  within  Fort  William  or  the 
kingdoms  or  provinces  of  Bengal,  Behar,  and  Orissa. 

The  Indian  Bishops  and  Courts  Act,  1823  (4  Geo.  IV,  c.  71,  s.  7). 
authorized  the  grant  of  a  charter  for  tbe  establishment  of  a  supreme 
court  at  Bombay  with  jurisdiction  corresponding  to  that  previously 
given  to  the  supreme  court  at  Madras,  and  declared,  by  a.  17,  that  the 
■upreme  courts  at  Madras  and  Bombay  were  to  have  the  same  poweca 
dt  tbe  supreme  court  at  Fori  William  in  Bengal. 
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In  1&2H  an  Act  (9  <if.'o.  IV.  c.  74)  wan  parsed  tor  Ln^rovuig  the 
iul mi niHt ration  of  oriniinal  justice  in  the  fiUttt  IndiBe.  The  only 
sectionH  now  unrepealed  in  this  Aet  ure  se.  i.  7.  1  1,  ^5,  jtj,  50.  iind  no. 
By  A,  I  the  Aot  iH  declared  to  extend  to  nil  peiBfins  .md  ail  pl«ceo.  a& 
well  on  land  aa  on  the  high  seaH,  i^ver  ^vhiun  <)r  ^viueh  the  >.-riiiiiiul 
juriHdi<;tion  of  any  of  His  MajeHty's  ••ouitB  .ii  jiifitu<!0  tqrrctod  or  to  be 
erected  within  the  British  territories  ander  rhe  ijov^ninent  ui  the 
L'nited  Company  of  Merchants  of  Enuiund  trading  to  rhe  Eiwt  Indie:} 
(U^H  or  shall  hereafter  extend.  .Sectiumi  7.  S.  and  ■ ),  which  reUkto  to 
accessories,  and  h.  52,  which  relates  ro  punishmenta.  ,1x0  appakrently 
superseded  as  to  admiralty  casps  hy  the  Admiralty  Oiieneea  (('olonukl) 
Act,  1849  (12  it  13  Vict.  c.  96).  md  the  .idmiraity  Juiifidietion  (India) 
Alt,  i860  (J3  A  24  Vict.  0.  88)  (see  /*/»♦•.  '^Jieen  Emi>rcssv.  Barton^  L  L.  £L 
16  Cal.  238),  and  iis  to  other  oases  hy  rhe  Indian  Codesi. 

Section  26  lays  'lown  a  nile  for  interprRtmg  criminal  ^nitutos,  eoire- 
sponding  to  the  nile  '>.mlv>died  lor  India  m  rhe  (jieneral  Cluuiiea  Aut  uf 
1.H97,  Mid  for  the  Cnit<*d  Kingdom  in  rhe  Interprotarion  Act.  1889. 

S<*ction  56  extends  t^»  British  India  the  provisionB  proviuuuly  enacted 
for  England  by  9  (;eo.  IV,  r.  31,  ^,  S.  with  respect  to  oilcncea  committed 
in  two  diiTeront  places,  or  [>art-ially  committed  in  one  place  and  completed 
in  another,  but  has  i)een  held  not  to  make  any  person  liable  to  punish- 
ment  for  a  complete  olfcnce  who  would  not  have  been  rw  liable  before. 
S*^e  Nga  Hf^^mg  w  R^q.,  7  Moo.  Ind.  A  pp.  'i,  7  Cox  C.C.  489.  In  this  cane 
some  Burmese  native  subject^i  of  the  East  India  Company  committed 
a  murder  on  the  Cocos  Islands,  which  were  then  oninhabittfd  islands 
in  the  V»'\y  of  B^^ngal,  within  the  limits*  ot  the  Company'^  charter.  They 
were  fonvift^d  under  the  Act  of  1.^28  hy  the  supreme  court  of  'Jalcuttiv, 
but  the  •^■onvirtion  w.is  rt"^vfr:^ed  bv  the  Privv  Council.  It  was  held 
th.il  the  place  in  which  the  otfcncr;  was  oommitted  Wiis,  but  the  oifenders 
fK-rsonally  .vorf  not,  withm  the  jurisdiiition  oonlerreii  by  the  statute, 
■ind  that  xhc  u\\\v,v.\  of  tht;  statute  w/is  only  to  apply  to  the  East  Indies 
the  enactmrjnt  pr«^viouriiy  passed  for  England. 

S<rction  no  of  the  Act  of  1828  has  been  repealed,  except  ^  far  as 
It  is  in  forre  in  the  ."strait:*  Stittlements. 

Thr  Admiralty  *)tfcnceH  (Colonial)  Act.  i8j.o  (12  i  ij  Vict.  c.  «/)), 
•jHiutrt  that  if  any  person  within  any  <;olony  (which  is  to  include  British 
India,  23  it  24  Virt.  c.  88,  s.  i)  ia  charged  v^-ith  the  commission  of  any 
otfence  committed  iipfjn  the  sea  or  in  any  haven,  river,  creek,  or  place 
whcrf*.  the  ;MJmiral  has  jurisdiction,  or  being  so  charged  is  brought  for 
trial  to  any  colcmy,  all  magistrates,  justices  of  the  peace,  pubUc  prose- 
rut  orn,  juries,  judges,  courts,  public  officers,  and  other  persons  in  the 
*  nloriy  an*  to  have  the  rtame  jurisdiction  and  authority  ^lith  respect  to 
tiie  offefKJc  »iH  if  the  offence  had  l)e»*n  committed  upon  any  waters  situate 
within  the  limits  of  the  local  jurisdiction  of  the  courts)  of  criminal 
jii.stiei*  of  the  colony. 

'I'h*'  A«.t  flirt  her  enacts  (».  5)  that  where  any  |wrs<m  (hes  in  any  colony 
mI  ;iiiy  ^♦t^ok^•.  jMjisoning,  or  hurt,  having  Uteu  feloniously  strickcut 
poinoncd,  or  hurt  u|Kin  the  sea,  or  in  any  havcn«  river,  creck«  or  place 
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wlturu  the  admirul  hoe  jurisdictitia,  or  at  any  pUuio  out  of  Ibu  i<uluiiy, 
every  oSonoe  comuutted  in  respoct  of  (iny  suoh  case,  whether  amoUDting 
to  the  oSoncc  of  muidcr  or  of  maDfilaughtor.  or  of  being  acoossory  before 
the  faot  to  murdur,  or  after  the  fact  to  murder  or  uianHlaughl«r,  may 
bo  dealt  with  and  puiUBhed  in  the  colony  as  if  the  offence  had  been 
wholly  committed  in  the!  colony  ;  and  if  any  person  is  charged  In  niiy 
oolony  with  any  auch  offence  reitiiUing  in  death  on  the  sea,  or  in  any  Buoh 
havrn,  *c.,  the  ofience  is  to  bo  held  for  the  purposes  of  the  Act  to  have 
been  wholly  committed  upon  the  sea. 

The  Admiralty  Jurisdiction  (India)  Act,  i860  (23  &  14  Vict,  c,  US). 
provides  (a.  2 )  that  where  any  perGon  within  any  place  in  India  ia  charged 
with  the  commission  of  any  offence  in  respect  of  which  juriiKlictioD  in 
given  by  the  Act  of  1^149,  or,  being  eo  charged,  is  brought  for  trial  under 
that  Act  to  any  place  in  India,  if  before  hia  trial  he  makes  it  appear  that 
if  the  offence  charged  had  been  committed  in  that  place  he  could  have 
been  tried  only  in  the  supreme  court  of  one  of  the  three  prcaideneieti  in 
India,  and  claims  to  bo  so  tried,  the  fact  ia  to  bo  certlded,  and  he  is  to 
be  sent  for  trial  and  tried  accordingly. 

The  Indian  High  Courtti  Act,  [861  (24  &,  2^  Vict.  c.  104},  aUoliabcd 
the  suprejuo  courts  at  Calcutta.  Madras,  and  Bombay,  and  the  Com- 
pany's courta  of  appeal  at  those  places,  and  provided  for  the  establisb- 
ment  by  charter  of  high  courts  at  those  places. 

Under  b.  9,  '  each  of  the  high  courts  to  be  established  under  this 
Act  shall  have  and  exercise  all  such  cii'il,  criminal,  admiralty  and  vice- 
admiralty,  testamentary,  intestate,  and  matrimonial  jurisdiction, 
original  and  appellnlc.  and  all  such  powers  and  authority  for  and  in 
relation  to  the  administration  of  justice  in  the  presidency  for  which 
it  is  eatabhshed,  as  Mer  Majesty  may  by  auch  letters  patent  ub  aforesaid 
grant  and  direct ;  subject,  however,  to  such  directions  and  limitations 
as  to  the  oiercisc  of  original,  civil,  and  eriminal  jurisdiction  beyond 
the  limits  of  the  presidency  towns  as  may  be  prescribed  thereby,  and 
save  aa  by  such  letters  jjatcnt  may  bo  otherwise  direetod  ;  and.  subject 
and  without  prejudice  to  the  legislative  powers  in  relation  to  tbu 
matters  aforesaid  of  the  Governor-General  of  India  in  Council,  the 
high  court  to  be  establisluMl  in  each  presidency  shall  have  and  oxereisc 
«U  jurisdiotion.  and  every  power  and  authority  whatsoever  in  any 
manmir  vested  in  any  of  the  courts  in  the  same  presidency  abolished 
under  this  Act  at  the  time  of  the  abohtion  of  such  last -mentioned 

ScclJuQ  1 1  deolarea  that  the  existing  proviaions  applieablu  to  the 
■uprcmc  courts  are  to  apply  to  the  high  courl^i. 

The  Courts  (Colonial)  Jurisdiotion  Act.  1874  (j7  &.  38  VicL  c.  27), 
enacts,  by  a.  j,  that  when,  by  virtue  of  any  Act  of  Parliament,  a  person 
is  tried  in  a  court  of  any  colony  (which  by  a.  2  is  to  include  British 
India)  for  any  crime  or  offence  committed  upon  the  high  soae  or  else- 
whoro  out  of  the  territorial  limits  of  the  oolony  and  of  the  local  juris- 
diction of  lliu  uourl,  ur,  if  cumniitted  within  that  local  jurisdiction, 
DWdc  puotshaUe  by  that  Act,  hu  uball,  upon  conviction,  bo  Uabh:  to 
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2  who.  nt  the  tioic  when  tho  offonce  L 


iiitl«d. 


I 
I 


apprentice 

within  thrae  moatha  previously  has  been,  employed  in  any  British 
«hip,  shall  be  deemed  to  be  offences  of  the  same  nature  reapcctively, 
and  bo  liable  to  tho  Bame  punishiiients  reepectively,  and  be  inquired 
of,  heard,  tried,  detennined,  and  ndjndged  in  the  game  maimer  and 
by  the  same  courts  and  in  tho  same  placea  as  if  those  offences  had  been 
committed  within  tho  jurisdiolion  of  the  Admiralty  of  Engliind ;  nnd 
the  cnete  and  expenses  of  the  prosecutioa  of  any  such  offence  may  bo 
directed  to  be  paid  as  in  tho  coao  of  eosta  and  expenses  of  prosecu- 
tions for  offences  commilt«d  within  the  jorisdiction  of  the  Admiralty 
of  England.' 

It  seems  to  follow  from  these  severed  enactments,  and  from  pars.  19 
and  32  of  the  Charters,  that  where  a  chartered  high  court  exercises 
jurisdiction  in  respeot  of — 

(I)  an  offence  committed  on  land,  both  the  procedure  and  the 
substantive  law  to  tte  applied  ore  thase  of  British  India,  i.  e.  both 
the  Code  of  Criminal  Procednre  and  the  Penal  Code  apply  ; 
(jj  on  offenoe  committed  at  sea  by  a  native  of  British  India,  the 

position  is  the  same ; 
(3)  an  offence  committed  at  sea  by  any  other  person,  whether  within 
territorial  waters  or  beyond  them,  the  procedure  is  regulated  by 
British  Indian  law.  but  the  nature  of  the  crime  and  the  punishment 
are  determined  by  English  law. 
See  Queen   EmpttM   v.   Barton,   I.  L.  R.    16  Cal.   238,  and  Mayne, 
Criminal  Law  of  India,  chap.  ii. 

(c)  The  enactment  reproduced  by  this  sub^scction  was  probably 
suggested  by  the  Patna  cose,  as  to  which  see  Stephen's  Nuncrnn.r  crtd 
Impty,  chap.  lii.  In  1873  cettoin  licensed  liquor- vendors  moved  the 
high  court  at  Calcutta  for  a  mandamus  to  compel  the  Board  of  Revenue 
to  issue  rules  prescribing  the  fees  payable  for  liquor  licences,  but  it  was 
held  that  the  matter  related  wholly  to  the  revenue,  and  that  therefore 
by  21  Geo.  Ill,  c.  70,  s.  8,  the  high  court  had  no  jurisdiction  (fle  Audw 
Ck*ndxa  Shaw,  11  Beng.  L.  R.  250).  In  a  later  Madras  case  (1S76) 
doobta  were  expressed  as  to  the  extent  to  which  the  enactment  was 
still  in  (oroe,  and,  in  particular,  whether  it  had  not  been  repealed 
except  OS  to  land  revenue.  See  CoBfttor  of  Sea  Cv«bmit  v.  Panniar 
CAtfAamAoram,  I.  L.  R.  I  Mad.  S9.  In  anycose  it  applies  only  to  the  juris- 
diction derived  from  the  supreme  court,  i.  e.  to  the  original  jurisdiction. 

102,  Each  of  the  high  courts  has  superintendence  over  Powers  of 
all  courts  for  the  time  being  atibject  to  its  appellate  juriBdiction,  pourt  wiiu 
and  may  do  any  of  the  following  things  ;  that  is  to  say —  a^^^tf .'" 

(n)  call  for  returns  ;  "*" 

ib]  direct  the  transfer  of  any  suit  or  appeal  from  any  [?4  *  *S 

.     .      Viet,  0. 
Bucb  court  to  any  other  court  of  equal  or  siipenor  juna-  104,  ■.  15.] 
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i")  mak*-  »itul  isH!i»*  Lreiienil  niW  lor  rittniiAtinr  r:ie  practice 
and  proceedincrs  of  surli  courtfl. 

('/)  ]>Tf^cribe  forms  for  any  proof»f»fiincs  1:1  i^iich  tounp,  jod 
for  rho  mode  ^f  keppine  .inv  ho<»k».  .  TitnoH.  if  riciiounts 
hv  t}\e  offir^rs  nf  ;iny  such  tnurrn  :      lul 

.•rid  all  <lerk**  ;ind  offi<»i*rs  nf  siirh  «  f»uiT'^. 

Pr-ovidf^l  tliat   ill  >inoh  nil»»s.  fnrmK.  ..nd    Mbhft*  lequin?  1  he 

])revioiis  approval,  m  tIh»  provinri*  f»f  li«Mmai  ot  rho  ^Vivpmor- 

<i*»neral  in  <''onnoil.  .md  in  tin*  yirnvinnp  «»t  Madras  or  Jionihny 

or  the  Xorth-\V#*stf*rn  Provinres  •>f  *he  itvai  <  »t»vprnmont  I'l). 

(/7)  As  to  iho  r»''!itinns»  i.t  :h<»  'ligh  ■  nurt4  -.%  •'ip  '-tiborchluiu?«*oom. 
-ee  fnrth«»r  .ibovr».  pp.    ;-. 

Kxorris**         103.-  (I "i    >nhjert    'o    ,nv    ;iw     fiiuie    ^v   'he   iiovprnor- 

iif  jiirii'di'^- 
tinn  by       Ooneral   in  ^'oiin<i|    ^a^h   iiieh    ^onn   -nav  ov  ;ts  «»wti  riiii»e 

\tuh*^<*  nr  P'''''^'i^<*  ''^'^  i^  thinks  lit  fop  the  i'T»*rri:<e.  ^v  »ne  i»r  *norr  jadaw. 
iliviHi'im  f^f  \yy  di\'is«ion  .onrts  <•on^*tif^It«^  '»v  :\vi>  .jf  !ni»ri*  judii^eH  «•!  the 
=  JtvV.^;     hiffh  i-'onrt.  '-^f  tlie  -^neinal  .^nd    kpT)HlAt(*  jnnsciicrion  '."eete<l 

in  tho  .^onrt 

(2^  Th#»  hu^f  ,n'<ti«-t*  »f  nwfi  114:11  -oiirT  ic'tiTraiiies  \Fhiii 
jnd'jTt^  in  'Mfh    -.».*.♦*    <  -o  -»t    kionf.    uui    vriai     uiiiier*    ii  'iu* 

''•onrt.     \r!if»tl)«^r      \r.tli      ^r     ^thoiit       lif*     'MU»t      ll>{i(.t*.      in*    -o 
«"*onstitnt«^  ''nf*  .M'-.'r,».i    liv^irui    *oiirTs. 

Pnwfr  tor  104.-  '  i  >  ''^  Tlip  '  »ovi»rTior-<-»f*nerai  n  ■  ouiicii  :nuv  I)v 
(f'nf^r.\\  in  ordoT  rr^^n<f«^r  .inv  *orr;tor;-  ir  ;)Ijum»  from  ■  lie  iuns4iicnon  of 
.iiforlooni  ^*"'*  '''*  *'"'  |iir.<MKt:(,n    ^t  mv   it iu*r    it  ^iie  :nir!i    v)urrs.  .md 

""^'^■■.'■•^     Miirhori'/*'   inv    iii/!i    'onr*  -o  '^wr.-'iHe  .ill  or  mv  norrion  oi  ir.s 

|Mri«"'lK- 

rion  ..f        jiirifjdirtii.n    n   n)v  jmi-*   -if  f^TTtish  fndiji  ar»r  inrinded  wirhin 

Jit£yh  Iff 

/•fiirr^.       ^bo  !uiiit>;  f^.r  .vhi<H  ^iie  'Uirti  ■^onr'  tviji  '^sraoiished    b).  and 

V  rt^  /   *     ''*''*^*  '"  '*^'^'''  '^^  »'^''  "'"'■^^  iursdirr M>n  .n  p^^p#><^r  oi  •  hrirttian  i**) 
^uhj#'rt<  .,i  His  .\f;i|psfv  rpsidi*nt  ;n  -my  parr  .^f  India  outside 

^';  Thr^  <.ov*»rnor-^ff»neral  jn  ''ounril  ni»i.st  rransmit  to  the 
s»«r»'t;H\  '.f  .^t.n**  ;in  .'intlii-ntir  <  opy  of  ♦•\>Tv  order  made 
•  ifjd»'r  tliiH  >**»<tion. 


i     1.  ^■'. 
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(3)  His  Majesty  may  signify,  through  thn  LSecretavy  of 
State  in  Council,  his  diBallowance  of  any  such  order,  and  such 
disallowance  makes  void  and  annuls  the  order  as  from  the  day 
on  which  the  governor- general  makes  known  by  proclama- 
tion or  by  signification  to  his  council  that  he  has  received 
notification  of  the  disallowance,  but  no  act  done  by  any  high 
coiirt  before  such  notification  is  invalid  by  reason  only  of  such 
diaailowance. 

(4)  Nothing  in  this  section  affects  any  power  of  the  Governor- 
General  in  Council  in  legislative  meetings. 

(a)  Aa  to  the  object  and  eoriBtruction  of  thia  section,  sec  Minutes  by 
SirH.S.  Maine,  N0.4S. 

{b)  For  ordeTB  made  under  this  pioviBion,  see  Notificaliotu,  Nob.  178, 
180.  i8r.  of  September  zj,  1S74  ;  Mfiyno,  Criminal  Law  of  India,  ^.2$^. 
It  would  seem  that ».  3  of  the  Act  of  1865  (reproduced  by  this  proviBion) 
only  empowered  the  governor-general  lo  make  an  order  transferring 
any  territory  from  the  jurisdiction  of  one  court  to  the  jurisdiction  of 
another,  and  that  the  second  branch  of  the  section  was  only  to  enable 
the  govemof'general  to  authorize  the  court  to  which  such  transfer  wan 
made  to  exercise  jurisdiotion.  If  this  is  so,  t^e  Governor-General  in 
Council  could  not  either  by  order  or  It^lation  extend  the  local  and 
penonitl  jurisdiction  of  the  high  court  at  Allahabad  over  the  province 
of  Oudh,  or  authorize  two  ot  the  judges  of  the  high  court  to  sit  at 
Lucknow  to  try  cases  arising  in  Oudh,  or  empower  the  Chief  Com- 
missioner of  Oudh  to  transmit  cases  from  Oudb  for  trial  at  AUahaliad 
by  judges  of  the  high  court  there. 

(c)  '  The  comprehensive  term  "  Christian "  was  doubtless  used 
because  it  might  be  convenient  to  give  a  particular  high  court  matri- 
monial and  testamentary  jurisdiction  over  all  Christian  subjects.' 
Minutes  by  Sir  H.  8.  Maine,  Nob.  44, 45. 

{d)  i.o.  in  Native  States.    See  s.  124. 

105. — (1)  Subject  to  any  law   made   by   the  Governor- 
General  in  Council  (a),  the  governor- general  and  each  of  the 
governors  of  Madras  and  Bombay,and  each  of  theordinaryand 
extraordinary  members  of  their  respective  councils,  is  not — 
(a)  subject  to  the  original  jurisdiction  of  any  high  court 
by  reason  of  anything  counselled,  ordered,  or  done  by  any 
of  them,  in  his  public  capacity  only  ;  nor 
(/()  liable  to  be  arrested  or  imprisoned  in  any  suit  or  pro- 
ceeding in  any  high  court  acting  in  the  exercise  of  its 
original  jurisdiction ;   nor 
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"-  II-  (c)  gubject  to  the  original  criminal  jiiriRdiction  of  any  higli^^l 

39  b  40  ^^^1 

Ueo.  Ill,  court  in  reBpect  of  any  misdemeanour  at  common  law,  of  ^^1 

I  Geo  iv  under  any  Act  of  Parliament,  or  in  respect  of  any  actwhich 

■  41.  B-  7-]  if  done  in  England  would  have  been  a  misdemeanour. 

(2)  The  exemption  under  this  section  from  liability  to  arrest  ^^— 
and  imprisonment  extends  also  to  the  chief  justices  and  other  ^^| 
judges  of  the  several  high  courts.  ^H 

(a)  The  ena«tmentB  reproduced  bj  this  section  apply  only  to  the 
original  jurisdictioa  of  the  high  courts,  and  ate  not  excepted  from  the 
legislative  power  of  the  governor -gBneral's  council  by  24  A  25  Viet. 
c.  67,  B.  22.  The  cxemptiona  from  juriHdiotioa  granted  by  21  Geo.  TfT, 
c.  70,  and  reproduced  in  this  section,  were  granted  in  conBeqnenoe  of 
the  proceedings  la  the  Cossijurah  case.  See  above,  p.  54 ;  Mayne, 
Crimiml  Lain  of  Ittdii,  p.  301  ;  and  Jehinjir  v.  Secretary  "f  State  for 
Iniia,  I.  L.  R.  27  Bom.  189. 

Written  106,  Subject  to  any  law  made  by  the  Governor- General  J 
KQvernOT-  '"  Council,  the  order  in  writing  of  the  Governor- General  in  1 
^^Tfi*' "  Council  for  any  act  is  in  any  proceeding,  civil  or  criminal,  in  I 
fion  for  any  high  court  acting  in  the  exercise  of  its  original  juris-  j 
in  any  diction,  a  full  justification  of  the  act,  except  so  far  as  the  act 
Indira '"  extends  to  any  [European]  British  subject  of  His  Majesty  (a) ; 
[21  Geo.  hilt  nothing  in  this  section  exempts  the  governor-general,  01  1 
J.  4!]  any  member  of  his  council,  or  any  person  acting  under  their  J 
orders,  from  any  proceedings  in  respect  of  any  such  act  before  I 
any  competent  court  in  England. 

(a)  The  expression  in  the  Act  of  1780  is  '  British  Bobjects,'  whiob 
of  course  must  be  construed  in  the  narrower  sense.  As  to  tbe  circiiia< 
stances  out  of  which  this  enactment  arose,  see  above,  pp.  54  foil.,  and 
Mill's  British  India,  iv.  373-37S  ;  Cowell's  Tagore  Ltciuret,  p.  72  ; 
Nu-nc-tmir  and  Impey,  ii.  189.  As  to  the  limitations  formerly  imposed 
00  the  powers  of  the  Indian  Governments  in  dealing  with  European 
British  subjects,  see  /n  re  Ameer  Khan.  6  B.  L.  R.  446,  and  the  notes 
on  SB,  63  and  79  of  this  Digest,  The  enactments  reproduced  by  this 
section  do  not  apply  to  the  Governments  of  Madras  and  Bombay. 
They  are  applied  lo  the  existing  high  courts  by  the  conjoint  operation 
ot  39  &  40  Geo.  in,  c.  79,  s,  3  ;  4  Geo.  17,0.71,8.7  ;  aad24&35  Tict, 
T>.  104,  B.  II,  but  appear  to  affect  only  the  original  jurisdiction  of  the 
high  court B. 

iiire      107, — (i)  (fl)  Subject  to  any  law  made  hy  the  Governor- 
,.      General  in  Council,   if  any  person  makes  a  com|daint  la 

^'"■'   writing,  and  on  oath,  to  the  high  court  at  Calcutta  of  any 
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oppreaeion  or  injury  alleged  to  have  be«n  eauRed  by  any  order 
of  the  governor-general,  or  any  member  of  bis  council, 
and  gives  security  to  the  satisfaction  of  the  high  court  to 
prosecute  his  complaint  by  indictment,  information,  or 
action  before  a  competent  court  in  the  United  Kingdom 
within  two  years  from  the  making  of  the  same  or  from  the 
iBturn  into  the  United  Kingdom  of  the  pereon  or  persona 
complained  against,  he  is  entitled  to  have  a  true  copy  of  any 
order  of  which  he  complains  produced  before  the  high  court, 
and  autlienticated  by  the  court,  and  he  and  the  persons 
against  whom  he  complains  may  examine  witnesses  on  the 
matter  of  the  complaint. 

(2)  The  high  court  must,  if  necessary,  compel  the  atten- 
dance and  examination  of  witnesses  in  any  such  ease  in  the 
eame  manner  as  in  other  criminal  or  civil  proceedings. 

(3)  Sections  forty  to  forty-five  of  the  East  India  Company 
Act,  1772,  apply  in  the  case  of  proceedings  under  this  section 
as  in  the  case  of  the  proceedings  referred  to  in  those  sections. 

(a)  The  pro™ion  reproduced  by  thia  sectioit  hM  remained  a  (le»i] 
letter  from  the  date  of  its  enactment.,  appears  to  be  uimecessHTy,  and 
could  be  repealed  by  Indian  legialation.  It  does  not  apply  to  the 
Madras  High  Court,  Re  Wallace,  I.  L.  R.  8  Mod.  34. 

The  sections  referred  to  in  aub-section  (3)  give  jurifldiction  to  the 
Court  of  King's  Bench,  now  the  High  Court,  and  provide  for  the 
taking  of  evidence  in  India,  and  ita  admissibility  in  England. 


Law  U>  be  administered. 
108.  Subject  to  any  law  made  by  the  Governor- General  in  I 
Council,  the  high  courts,  in  the  exercise  of  their  original  « 

B  jurisdiction,  slialt,  in  matters  of  inheritance  and  succession  to  [j 
lands,  renta,  and  goods,   and  in  matters  of  contract  and " 
dealing  between  party  and  party,  when  both  parties  are  sub-  si 
j'ect  to  the  same  personal  law  or  custom  having  the  force  of  j^ 
law,  decide  according  to  that  personal  law  or  custom,  and  ?| 
^^  when  the  parties  are  subject  to  different  personal  laws  or  11 
^^Lcustom  having  the  force  of  law,  decide  according  to  the  law 
^^Bor  custom  to  which  the  defendant  is  subject. 
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Thi:^  section  re [trrtf luces  the  en.'ictmentd  marginally  noted  so  £ar  &a 
tliey  appear  to  represent  existing  law.  The  qualifying  words  at  the 
becnnning  of  the  claosc  represent  existing  law,  the  enactmenta  margin- 
Ally  noted  being,  under  24  k  2S  Vict,  c.67,  a.  22,,  capable  of  being  altered 
by  Indian  legislation. 

In  Warren  Hastings*  celebrated  plan  for  the  administratioa  of 
ju-jtiof*.  proposed  and  adopted  in  1772,  when  the  Ea^t  India  Company 
tirst  took  upon  themselves  the  entire  management  of  their  territories 
in  India,  the  twenty- third  rule  specially  reserved  their  own  laws  to  the 
natives,  and  provided  that  *  Moolavies  or  Brahmins  '  should  respectively 
attend  the  courts  to  expound  the  law  and  assist  in  pacing  the  decree. 

Subsequently,  when  the  governor-general  and  council  were  invented 
>>y  Parliament  with  the  power  of  making  regulations*  the  provinon^ 
and  exact  words  of  Warren  Hastings*  twenty-third  mle  were  intro- 
ducefl  into  the  first  regulation  enacted  by  the  Bengal  Govemraexit 
for  the  administration  of  justice.  ThU  regnlatioD  wa^  passed  00 
April  17,  1780. 

By  section  2~  of  thid  reguU:i»xi  i:  w^is  eoacred  *  *has  in  all  i^ts> 
regarding  inheritance,  marriage,  and  caste,  and  other  refigckMH 
or  institutions,  the  law4  of  the  K«:>ran  wich  nMpect:  wi> 
and  those  of  the  Shaster  with  respect  to  i>a:oc«v  *fc.ill  be  in¥Tiir»bfy 
adhered  to/  This  section  wa^  re-enacted  in  the  folirjwinic  toit.  in  the 
re\n.sod  Code,  with  the  addition  of  the  wonl  "  4ai.*ciii3iHOfi>'  Sfctaon.  17 
of  the  Act  of  17'Sr  constitutes  the  tiprt  expRSfr  rwoiciition  i:f  Warren. 
Hastings^  rule  in  the  English  Statute  Law.  ElnajL-tmeats  iq  zhe  jome 
effect  have  ••in<:H?  bt.-on  incrodTictd  in"o  aiLmer*}!!**  "jubse^nenc  Emdii^h 
statutes  and  Indian  Acts.— s^^e.  for  example.  ^7  Ln^j.  LLL  >-•.  ij:!.  ■*»:_:: 
Bombay  Regulation  IV  jf  :Sj'.  *.  J<?  ;  Aoc  LV  :.c  :?~-.  -k  5  iP^mjab) 
as  amended  bv  Act  XII  of  :  ^~^  :   Aijc  III  '}t  :  '^7 :.  -j.  :•?    Madrato  :    Act 

m  *       - 

XX  of  1875.  "•  5  '•-'<^ntral  Provinces)  :  Ace  XV LLL  or  r-?"^:.  -k  5  -.^juiih;  : 
Ai't  XII  of  :■"?>".  -.  >7  I  Bengal,  Norrii-W->teni  Pr».'vmces»  .md  A^stKun}  : 
Act  XI  of  r^.!<;-.  s.  4.  ;Li.<'v«:r  Burma;.  See  iiso  jiauses  :f^  uid  jc  of  the 
Charter  of  i^y^  of  :a«?  Bengal  High  t.'ourt,  the  -.'orresponding  'rlaiises 
of  the  Madrji.s  and  Bom'oay  '.'harterH.  ind  .'iauijes  '  :  md  :_;  of  die 
Charter  of  the  North- W.">r».'rn  EV«r»mcesj  Higii  L'ourt. 

The  eife«.'t  -f  j:  Otv.  Ill,  .  '•_,  -.  :.'.  is  'rxpiame*!  in  Sarfee*  v. 
Pr':^tiHHti  Mfiyt  Z^i.-f.  I.  L.  R.  ^  <.'ii.  ~>'^  appiicacitju  ivr  'lower  i)y  the 
wi»li.>w-  <:i  in  Aniii^ni.fcU;.  \:\d  J'Ujul  M'^nini  Dodi  v.  Dnyiriatnaih  Seiinkh^ 
1.  L  R.  >  Oil.  5>j  "vhcrH  it  ViU?  iieid  riiat  therv  wik>  riu  'juec^tion  of 
snocfs^^ion  it  inhfjntiiacci. 

Tlie  In«iian  '.'on^ract  Act  IV  ii  .  >7j  t  cijuiams  i  -iavtm;  <.  j)  fur  any 
-itiitur...  Ai.'»",  -.^r  reKuia:ii,'U  'ua  'iiL-rtby  !.-xpre?i»iy  -^ijeaied.  This 
sa%ini5  ii.i^  'vtru  htld  lo  nciiiiio  'ht:  ■uactniout  r^pn.Kiuced  by  rhw 
-H-'ction.  undr.T  ■vliica  lUifcttt-r**  ji  •  •jiitract  irt*,  *.%ithui  -hv  presidency 
*v.«'nw.  bur  ih.u  '.-isi  Aihre,  iipxtcd  to  i>c  r»rguiiited  -^y  *by  pen«unai  law 
'•I  '\w  Lfar'v.  iihi  •!»ii.>.  :.',»r.iO<.'.\:c  lilv  ■uuUiiu,  Jt-rtinii  rules  A  Hindu 
l.rv  have  iiui.u:.tiiii.o  •iuii  tooling  in  -hv  !;k»t  ?»ar»  'I  Bntis»h  India 
whcFv  they  might  iiavv  •h.vu  •.•xpecied  Xu  survive.     Set?  Sfjoin  Chnndtr 
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Bannerjee  v.  Romesh  Chunder  OhosCy  I.  L.  R.  14  Cal.  781,  where  it  was 
held  that  the  custom  of  damdupai  {Law  Quarterly  Review  for  1896, 
p.  45)  was  still  in  force  in  Calcutta.  If,  however,  any  native  law  or 
custom  is  already  inconsistent  with  the  terms  of  the  Contract  Act,  it 
would  be  held  to  be  repealed.  See  Madhub  Chunder  Poranamah  v. 
Rajcoomar  Doss,  14  Beng.  Law  Rep.  yS,  p.  4. 

The  leading  case  on  the  extent  to  which  English  law  has  been  intro- 
duced into  India  is  the  Mayor  of  Lyons  v.  Ecisl  India  Company  (1836), 
reported  i  Moo.  P.  C.  176,  and  also,  with  useful  explanatory  and  illus- 
trative matter,  3  State  Trials,  N,  S.  647.  The  Judicial  Committee  in 
this  case  laid  down  the  principle  that  the  general  introduction  of 
English  law  into  a  conquered  or  ceded  country  does  not  draw  with  it 
such  parts  as  are  manifestly  inapplicable  to  the  circumstances  of  the 
settlement,  and  decided  in  particular  that  the  English  law  incapaci- 
tating aliens  from  holding  real  property  to  their  own  use  and  trans- 
mitting it  by  devise  or  descent  had  never  been  expressly  introduced 
into  Bengal,  and  that  the  Statute  of  Mortmain,  9  Geo.  II,  c.  36,  did 
not  apply  to  India.  See  also  the  famous  judgement  of  Lord  Stowell 
in  The,  Indian  Chief,  (1800)  3  Rob.  Adm.  12  at  pp.  28,  29  (quoted 
below,  p.  354) ;  Freeman  v.  Fairlie,  (1828)  i  Moo.  Ind.  App.  304, 
2  State  Trials,  N.  S.  1000 ;  Advocale-Oeneral  of  Bengal  v.  Ranee  Sur- 
nomoye  Dossee,  (1863)  2  Moo.  P.  C.  N.  S.  22  {law  as  to  forfeiture  for 
suicide) ;  and  Ram  Coomar  Coondoo  v.  Chunder  Canto  Mooherjee^ 
(1876)  L.  R.  2  App.  Cas.  186  (law  as  to  maintenance  and  champerty). 
And  as  to  the  effect  of  successive  charters  in  introducing  English  law 
into  India,  see  above,  p.  34 ;  Morley's  Digest,  Introduction,  pp.  xi, 
xxiii ;  and  Mr.  Whitley  Stokes'  preface  to  the  first  edition  of  the  older 
statutes  relating  to  India  (reprinted  in  the  edition  of  1881 ). 

Advocaie-Oeneral, 

109. — (i)  His  Majesty  may,  by  warrant  under  his  Royal  Appoint- 
Sign  Manual,  appoint  an  advocate-general  for  eacli  of  the  powers  of 

provinces  of  Bengal,  Madras,  and  Bombay  (o).  general!^ 

r  c  ^  Cvoo 
(2)  The  advocate-general  for  each  of  those  provinces  may  in,  c.i;-. 

take  on  behalf  of  His  Majesty  such  proceedings  as  may  be  "*  ^^'' 

taken  by  His  Majesty's  Attorney-General  in  England  (6).  Vict.  c. 

106, 8. 29.] 
(a)  The  advocate-general  for  Bengal  is  a  law  officer  of  the  Govern- 
ment of  India. 

(6)  See  Secretary  of  State  for  India  v.  Bombay  Landing  and  Shipping 
Company,  5  Bom.  H.  C.  R.  O.  C.  J.,  42,  and  Act  X  of  1875,  ^^'  ^44*  ^4^* 
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PART  X. 

Ecclesiastical  Establishment. 

Jntiflic'  110. — ( i)  The  biijliops  of  Calcutta,  Madras,  and  Bombay  (a) 
of^Lidian  ^^*^®  '*^^^^  ^^Y  <'X<?rcise  such  ecclesiastical  jurisdiction  and 
btflhopH.     episcopal  functions  as  His  Majesty  may,  by  letters  patent, 

III,  c.  155,  direct  for  the  administering  holy  ceremonies,  and  for  the 
^  ft  4  Will,  superintendence  and  good  government  of  the  ministers  of  the 

IV,  c.  85,    Church  of  England  within  their  respective  dioceses. 

*>4i  (2)  The  Bishop  of  Calcutta  is  the  metropolitan  bishop  in 

India,  subject  nevertheless  to  the  general  superintendence  and 
revision  of  the  Archbishop  of  Canterbury. 

(3)  Each  of  the  bishops  of  Madras  and  Bombay  is  subject 
to  the  Bishop  of  Calcutta  as  such  metropolitan,  and  must  at 
the  time  of  his  appointment  to  his  bishopric  or  at  the  time  of 
his  consecration  as  bishop  take  an  oath  of  obedience  to  the 
Bishop  of  Calcutta  in  such  manner  as  His  Majesty  by  letters 
patent  may  be  pleased  to  direct  (b). 

(4)  His  Majesty  may,  by  letters  patent,  vary  the  limits  of 
the  dioceses  of  Calcutta,  Madras,  and  Bombav. 

[37  &  38         (5)  Nothing  in  this  Digest  or  in  any  such  letters  patent 

Vict.  c.  77,  ^^  aforesaid  prevents  any  person  who  is  or  has  been  bishop  of 

any  diocese  in  India  from  performing  episcopal  functions,  not 

extending  to  the  exercise  of  jurisdiction,  in  any  diocese  or 

reputed  di<x?ese  at  the  request  of  the  bishop  thereof. 

{a)  The  biflhops  of  Calcutta,  Madras,  and  Bombay  are  the  only 
Indiaa  bishops  who  are  referred  to  in  the  Acts  relating  to  India.  Bishops 
have  also  been  appointed,  under  letters  patent  or  otherwise,  for  Chota 
Niigpore.   Lahore.    Lucknow.   Rangoon,  Tinnevelly,  and  Travancore. 

(6)  As  to  these  oaths,  see  28  A;  2Q  Vict.  c.  122,  and  31  &  32  Viot. 
r.  72,  s.  14.  Under  37  &  ^S  Met.  c.  77,  3.  12,  the  archbishopB  of 
Canterbury  or  York  may,  in  consecrating  any  person  to  the  office  of 
bishop  for  the  purpose  of  exercising  episcopal  functiooB  elsewhere  than 
in  EIngland.  dispense  with  the  oath  of  due  obedience  to  the  archbishop. 

Power  to  111- — (^)  The  Bishop  of  Calcutta  may  admit  into  the  holy 
admit  to  ,^r(}^,.ji  ,^f  deat'on  or  priest  any  person  whom  he.  on  examina* 
onier«.       tion.  deems  duly  qualified  specially  for  the  purpose  of  taking 
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ou  himself  the  cure  of  souk,  or  officiating  in  any  spiritual  [4  Geo.  IV, 

c.  7 1    8.  O.J 

capacity  within  the  limits  of  the  diocese  of  Calcutta,  and 
residing  therein. 

(2)  The  deposit  with  the  bishop  of  a  declaration  of  such 
a  purpose,  and  a  written  engagement  to  perform  the  same, 
signed  by  the  person  seeking  ordination,  is  a  sufficient  title 
with  a  view  to  his  ordination. 

(3)  It  must  be  distinctly  stated  in  the  letters  of  ordination 
of  every  person  so  admitted  to  holy  orders  that  he  has  been 
ordained  for  the  cure  of  souls  within  the  limits  of  the  diocese 
of  Calcutta  only. 

(4)  Unless  a  person  so  admitted  is  a  British  subject,  he 

is  not  required  to  take  the  oaths  and  make  the  subscriptions 

which  persons  ordained  in  England  are  required  to  take  and 

make  (a). 

(a)  The  enaotment  reproduced  by  this  section  appears  to  apply 
only  to  the  Bishop  of  Calcutta,  and  is  probably  unnecessary,  as  being 
covered  by  the  general  language  of  the  letters  patent  enabling  the 
Bishop  of  Calcutta  to  perform  all  the  functions  peculiar  and  appropriate 
to  the  office  of  bishop  within  the  diocese  of  Calcutta. 

112.  If  any  person  under  the  degree  of  bishop  is  appointed  Consecra- 
to  the  bishopric  of  Calcutta,  Madras,  or  Bombay,  being  at  the  person 
time  of  his  appointment  resident  in  India,  the  Archbishop  of  i^jfaap^" 
Canterbury,  if  so  required  to  do  by  His  Majesty  by  letters  pointed  to 
patent,  may  issue  a  commission  under  his  hand  and  seal,  [3  ft  4 

Will  IV 
directed   to  the  two  remaining   bishops,   authorizing    and  ^  g^'^  g  ' 

charging  them  to  perform  all  requisite  ceremonies  for  the  ^-1 

consecration  of  the  person  so  to  be  appointed. 

113. — (i)  There  may  be  paid  to  the  bishops  and  arch-  Salaries 

and  allow— 

deacons  of  Calcutta,  Madras,  and  Bombay,  out  of  the  revenues  ances  of 

of  India,  such  salaries  (a),  commencing  from  the  time  at  which  ^Jf^^^jj. 

they  take  upon  themselves  the  execution  of  their  office,  and  deacons. 

[53  Geo. 
such  [pensions  (6)  and]  allowances  as  may  be  fixed  by  the  111,0.155, 

Secretary  of  State  in  Council,  but  any  power  of  alteration  "*(;^^'^y^ 

under  this  enactment  shall  not  be  exercised  so  as  to  impose  ^'7^f^* 

any  additional  charge  on  the  revenues  of  India.  3^4 
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PART  XI. 

Offences,  Penalties,  and  Procedure. 

117.  If  any  person  holding  office  under  the  Crown  in  India  cvrtain 
does  any  of  the  following  things  ;  that  is  to  say, —  misdt'^ 

(i)  If  he  oppresses  any  of  His  Majesty's  8ubject«>  (a)  within  opp^a-" 
his  jurisdiction  or  in  the  exercise  of  his  authority  :  j**^"- 

(2)  If  (except  in  case  of  nece^ity,  the  burden  of  proving  ^H*  J--  47. 
which  shall  be  on  him)  he  wilfully  disobeys  or  wilfully  Wilful  dis- 
omits,  forbears,  or  neglects  to  execute  any  orders  or  [^^  q^^ 
instructions  of  the  Secretary  of  State  :  ^^^»  ^'  5^' 

(3)  If  he  is  guilty  of  any  wilful  breach  of  the  trust  and  ^Yji**fY- 
duty  of  his  office  and  employment :  c.85,8.80.] 

Breach  of 

(4)  If,  being  the  governor-general,  or  a  governor,  or  a  duty. 

r  2 )  ( tc^o 
member  of  the  council  of  the  governor-general  or  of  a  iii,  c.  52, 

governor,  or  being  a  person  employed  or  concerned  in  the  **  ?5- 

collection  of  revenue  or  the  administration  of  justice,  he  Will.  IV, 

c.85,8.80.] 
is  concerned  in  or  has  any  dealings  or  transactions  by  Trading. 

way  of  traffic  or  trade  in  any  part  of  India  (6)  [otherwise  nj^  c.  52, 

than  as  a  shareholder  in  any  joint-stock  company  or  **•  '  37« 

trading  corporation]  ;  Will.  IV, 

c.85,8.76.] 

(5)  If  he  accepts  or  receives  for  his  own  use,  in  the  discharge  Receiving 

of  his  office,  any  gift,  gratuity,  or  reward,  pecimiary  or  [13  Goo. 

otherwise  [except  in  accordance  with  rules  made  by  the  ff  *  ^*  ??' 

*•  "         08.  •jf  •*♦» 

Secretary  of  State  as  to  the  receipt  of  presents],  and  ^5- 

33  Geo. 
except  in  the  case  of  fees  paid  to  barristers,  physicians,  III,  c.  52, 

HH     02     ^jj 

surgeons,  and  chaplains  in  the  way  of  their  respective  ^  4  ^' 
profe«8ionB ;  WiU^lV.^ 

he  is  guilty  of  a  misdemeanour. 

If  a  person  is  convicted  of  having  accepted  or  received  any 
such  gift,  gratuity,  or  reward,  the  court  may  order  that  the 
gift,  gratuity,  or  reward,  or  any  part  thereof,  be  restored  to 
the  person  who  gave  it,  and  that  the  whole  or  any  part  of  any 
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tine  ijnposed  on  ths  offender  be  paid  or  given  to  the  prosecutor   ■ 
or  informer,  as  the  court  may  direct  (c), 

(a)  Tho  cxpreuaioD  '  His  Majesty's  Hubjecta  '  to  the  Act  of  1770 
(10  Geo.  lit,  c,  47,  B.  4)  was  used  at  a  time  when  it  woh  very  doubtful 
bow  far  the  Bovereignty  of  the  Britiah  Crown  extended  over  natives  of 
India,  at  all  events  outside  the  presidency  towo^,  and  was  poaiiibly 
intended  to  be  used  in  the  narrower  sense  formerly  attributed  to  the 
oiprcsaion  '  British  subjects.'    See  note  (c)  on  a.  63  above. 

(6)  The  Bxpreaaion  in  tlie  Act  of  1793  (33  Geo.  Ill,  c.  $2,  a.  137)  is 
'  within  any  of  the  provinces  of  India  or  other  parta.' 

(u)  This  section  reproduces  with  as  much  esactneas  as  eeems  praclic- 
uble  the  Hoveral  enactments  noted  in  tho  margin.  In  many  cases 
enactments  dealing  with  the  same  offence  use  different  language,  and 
apply  to  different  classes  of  persons.  The  provisions  reproduced  from 
3  A.  4  Will.  IV,  c.  85,  cannot  be  altered  by  Indian  legislation.  See  34 
&  25  Viot.  c.  67,  s.  22. 

The  words  '  otherwise  Ihan  as  a  shareholder  in  any  joint-stocli 
company  or  trading  eorporation,'  and  '  except  in  accoidance  with  mlcE 
made  by  the  Secretary  of  State  as  to  the  receipt  of  presents,'  do  not 
occur  in  tho  enactments  reproduced,  but  represent  the  Uniitations 
placed  in  practice  on  the  extremely  general  language  of  the  enactments. 

Similar  prohibitions  of  trading  or  lending  money  are  contained  in 
cnactmeute  of  the  Indian  legislatures,  See.  e.g..  Act  XV  of  1848 
(trading  by  officers  of  chartered  courts);  Act  11  of  1S74.  s.  lu  [by 
adminiatrator-general) ;  Acts  VII  of  1878,  s.  74,  and  XIX  of  1881, 
s.  73  (by  forest  officers) ;  Acts  V  of  1861,  a.  10,  XXIV  of  1859,  s-  19  ; 
Bombay  Act  VII  of  1867,  8.  11  (by  police  officers) ;  Acta  XI  of  1876, 
s.  34,  and  V  of  1S79,  b,  3  (by  officers  of  preeidenoy  banks) ;  Act  XVIil 
of  18S1,  s.  155  ;  Bombay  Act  V  of  1879,  a.  31  ;  Madras  Regulation  I 
of  1803,  a.  40 ;  AladroB  Regulation  II  of  1803.  s.  64  ;  Bengal  Regulation 
II  of  1793.  B.  18  (by  revenue  officers) ;  Bengal  Reguhition  XXXVIII 
"i  1793,  s.  2  (loans  by  civil  servanta). 

As  to  the  rules  prohibiting  the  receipt  of  preaenls  by  governors  of 
and  servants  of  the  Cronn  in  British  Colonies,  see  Todd,  Parliamen- 
tiry  Oui-frnmenl  in  the  British  Coionies,  p.  153  (second  edition). 

118. — (1)  If  any  British  subject,  without  the  previoua  I 
consent  in  writing  of  the  Secretary  of  State  in  Council  or  of  j 
the  Governor-(jenerfll  in  Council  or  of  a,  local  Government, 


I 


{37  Oeo- 

III,  c.  142, 

s.  38.]        by  himself  or  another- 


L 


(a)  lends  any  money  or  other  valuable  thing  to  any  native  1 

prince  in  India  ;   or 
(6)  is  concerned  in  lending  money  to,  or  raising  or  procuring  J 

money  for,  any  audi  native  prince,  or  becomes  security  I 

for  the  repayment  of  any  such  money  ;   or 
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(c)  IpndB  any  money  or  other  valuable  thing  to  any  other 
perHon  for  the  purpose  of  being  lent  to  any  such  native 
prince ;  or 
(rf)  t&keB,  holds,  or  is  concerned  in  any  bond,  note,  or  other 
security  granted  by  any  such  native  prince  for  the  repay- 
ment of  any  loan  or  money  hereinbefore  referred  to, 
he  it)  guilty  of  a  misdemeanour. 

(2)  Every  bond,  note,  or  security  for  money,  of  what  kind 
or  nature  soever,  taken,  held,  or  enjoyed,  either  directly  or 
indirectly,  for  the  use  and  benefit  of  any  British  subject, 
contrary  to  the  intent  of  this  section,  is  void  (a). 

(0)  The  enactment  reproduced  by  this  section,  was  passed  in  17P7  to 
stop  the  scandals  caused  by  the  lending  of  money  by  European  adven- 
turers to  native  princes  on  exorbitant  terms.  See  above,  p.  71.  The 
expression  '  British  subject,'  as  used  in  the  Act  of  1797.  would  doubtless 
be  construed  in  its  nnrrower  sense,  as  not  including  natives  of  India. 

119. — (i)  If  any  person  holding  office  under  the  Crown  in  Prosecu- 
India  commits  any  oSence  referred  to  in  this  Digest,  or  any  offeneea  in 
other  crime  or  offence,  the  offence  may,  without  prejudice  to  r^"^^"*^ 
any  other  jurisdiction,  be  inquired  of,  heard,  tried,  and  deter-  lU.  c. 
mined  before  His  Majesty's  High  Court  of  Justice,  and  be  ijQeo. 
dealt  with  aa  if  committed  in  the  county  of  Middlesex.  ^    '  ^'   ■'" 

(2)  Every   British   subject  is   amenable  to  all  courts  of  ^'S'"  ?n 
justice  in  Great  Britain  of   competent  jurisdiction  to  try 
offences  committed  in  India  for  any  offence  committed  witliin 
India  and  outside  British  India  as  if  the  offence  had  been  com- 
mitted within  British  India. 

(3)  Every  prosecution  in  respect  of  any  offence  referred  to 
in  this  section  must  be  commenced  within  five  years  after 
the  commission  of  the  offence,  or  after  the  arrival  in  the 
United  Kingdom  of  the  person  wlio  committed  the  offence, 
whichever  is  later  (a). 

(a)  Tliis  section  is  merely  an  imperfect  attempt  to  reproduce  several 
eiiactment«  of  the  eighteenth  century  which  are  stiU  unrepealed,  and 
which,  though  obsolete  as  respects  procedure,  may  still  bo  of  impor- 
tance with  respect  to  jurisdiction.  Section  67  of  33  Geo.  Ill,  c.  52,  has 
been  repealed  aa  to  Indian  courts  by  Act  XI  of  1872,  but  is  still  unre- 
pealed as  to  courts  in  the  United  Kingdom. 
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•  )».^ «  onimittofl.  and  may  be  laid,  inquired  of,  and  tried  in  the  county 
■  1  \li'l<ll«M'x  '  (13  Geo.  Ill,  c.  63.  a.  39). 

•  \o  juti^ri  ution  or  suit  shall  be  carried  on  against  the  said  govemor- 
mii'  i.tl.  or  .iny  inombor  of  the  council,  before  any  court  in  Great 
l^rit.iiii  {\\ic  High  (V)int  of  Parliament  only  excepted),  unless  the  same 
>li.ill  1m'  comnKnocd  witliiii  tivo  ycara  after  the  offence  committed,  or 
w  iihin  liw  years  aft<T  his  arrival  in  England '  (21  Geo.  Ill,  c,  70,  s.  7). 

'  All  His  Majesty's  subjects,  as  well  servants  of  the  said  united 
I'ompaiiv  as  others,  shall  l>c  and  are  hereby  declared  to  be  amenable 
to  all  eourts  of  justice,  both  in  India  and  Great  Britain,  of  competent 
jurisdiction  to  try  ofTcnces  committed  in  India,  for  all  acts,  injuries, 
wTongs,  oppressions,  trespasses,  misdemeanours,  offences,  and  crimes 
wliatever,  by  them  or  any  of  them  done  or  to  be  done  or  committed  in 
any  of  the  lands  or  territories  of  any  native  prince  or  State,  or  against 
their  persons  or  properties,  or  the  persons  or  properties  of  any  of 
their  subjects  or  people,  in  the  same  manner  as  if  the  same  had  been 
done  or  committed  within  the  territories  directly  subject  to  and  under 
the  British  Government  in  India  *  (33  Geo.  IH,  c.  52,  s.  67), 

'  All  penalties,  forfeitures,  seizures,  causes  of  seizure,  crimes,  mis- 
demeanours, and  other  offences,  which  shall  arise  or  be  incurred  or 
made  under  or  shall  be  committed  against  this  Act,  shall  be  sued  for, 
prosecuted,  examined,  recovered,  and  adjudged  in  any  of  His  Majesty's 
Ck>urta  of  Record  at  Westminster,  or  in  the  Supreme  Court  of  Judicature 
at  Fort  William  in  Bengal,  or  in  one  of  the  mayors'  courts  at  Madras  or 
Bombay  respectively,  in  manner  following  ;  that  is  to  say,  all  such  pe- 
cuniary penalties,  and  all  forfeitures  of  ships,  vessels,  merchandise  and 
goods,  shall  and  may  be  sued  for,  condemned,  and  recovered  by  action, 
bill,  suit,  or  information,  wherein  no  essoin,  protection,  wager  of  law, 
or  more  than  one  imparlance,  shall  be  granted  or  allowed  ;  and  all  such 
seizmeB,  whether  of  any  person  or  of  any  ships,  vessels,  merchandise  and 
goods,  and  all  causes  of  such  seizures,  shall  be  cognizable  in  such  actions, 
suits,  or  prosecutions  as  shall  bring  into  question  or  relate  to  the  lawful- 
ness or  regularity  of  any  such  seizure  ;  and  all  such  offences  as  by  this 
Act  are  not  made  punishable  by  pecuniary  penalties  or  by  any  forfeiture 
of  goods,  but  by  fine  or  imprisonment,  or  both,  or  are  hereby  created, 
without  providing  any  particular  punishment,  shall  be  prosecuted  by 
indictment  or  information  as  misdemeanours,  for  breach  thereof,  and 
shall  be  punished  by  fine  or  imprisonment,  or  both,  at  the  discretion 
of  the  court  ui  which  such  prosecution  shall,  by  virtue  of  this  Act»  be 
begun  and  carried  on ;  and  if  such  prosecution  for  a  misdemeanour 
shall  be  in  any  of  the  said  courts  in  the  East  Indies,  and  the  person  or 
persona  prosecuted  shall  be  there  convicted,  it  shall  be  lawful  for  such 
court  to  order,  as  part  or  for  the  whole  of  the  punishment,  any  such 
person  or  persons  to  be  sent  and  conveyed  to  Great  Britain '  ($$  Geo.  Ill, 
c.  52, 8.  140). 

'  Wh«iever  any  action,  biU,  suit,  information,  or  indictment  shall 
be  brought  or  prosecuted  in  any  of  His  Majesty's  Courta  of  Record  at 
Westminster,  for  any  off«ice  against  this  Act,  whether  for  a  penalty, 
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r*fi^iirp.  iT  riiiMrlf^mf^anniir.  n.p  mT»»ncr  s'haU  j^'  iftja  ur  nileizea  ip  nave 
i«-fn  -nmrnittpfl  in  Mi*»  o\xv  oi  f^infloii  or  ffnntr  -it  MlddlHCtx.  ar  riie 
lOfit.n  'il  'hf  'mUsrm^T  '-r  yjroHeonroT :  ;:iia  .iii  amons*  uiUh.  hints. 
.nformarions.  *nd  indipfmentfl  for  anv  ■■)[fonce  nr  DTfonceH  !U»mHt  uiia 
\i>f.  .vhf'fhiT  'il»Hl.  Iirmicht.  •Mimmonrurt  nr  troaecnted  ti-r  u  ponaiir 
,r  fi.rtV'itnro.  -ir  UiV  a  miwipmi»ftnr»nT,  lu  -Uiv  >T  HiB  M<i'U!istys  OijurtB  ui 
K*'**orrl  it  W.'stminHt^^r.  -r  in  ri.e  r^.iirt  >iT>Teme  i  nirt.  cr  any  uncn 
rnarr>r'-<  'nnrT  .is  f)torpf«airi.  snali  Iw*  f>rr>ni2tit  ana  oroaecnced  vrit-iiixi  *ix 
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■.rrit,  m  nnflw<*r  -^ufh  H-.iir  or  nn'^fleonnoiu  uiul  anoii  likDWuie.  ao  cne  tune 
.^f  'U**h  i\np*»nran<rf».  wiv**  ^iittii'irnT.  i-ail  r.r  'iTixntT.  i.»v  s^icn  LimsoiiB  ad 
,ifrirpi:nifl.  m  rlie  -;aine  «':>»irt.  lo  .inHWPr  and  pay  iitl  :;io  torxeicnzcB  and 
i>»n5iltip«»  -iJipfi  fi-r.  ir  h".  >inf»,  t,r  r:iHV  M»iaU  r»»  C'laTicted  or  such  oEienice 
nr  offenrp?.  «.r  t<i  vinlri  hia.  n»»r,  or  trwir  Kiriy  rr  rodiefl  tj  poson :  ous 
;f  tHp  pm«»rntion  *-Hftll  K»*  f«»T  anv  r.rfencp  rr  orfences  aiounoi  thm  Act 
[>iiTii!*hahlp  r.r\W  •■\^  :i  niiHdPTneanoiir.  men  ttie  ritirson  cr  penana  "garnitlr 
'vhnm  s'lrh  « aniap  ^hnll  i.-«finp,  ^iPinff  rhercnpon  jirreatcd.  ibaii  l^  un- 
iiri-^oTipd  nnd  hni|.ihlivii^f*or''linff  t.  >  Invr  R^inotnerciiMwor  misdemeanour' 
■■??  «;»'0    1  If.  .     ::   -    .  :i  i. 
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(2)  If  on  examination  taken  on  oath  in  writing  of  any 
credible  witness  before  the  Governor-General  in  Council  or 
the  Governor  in  Council  there  appear  reasonable  grounds 
for  the  charge,  the  governor-general  or  governor  may  commit 
the  persons  suspected  or  accused  to  safe  custody,  and  must 
within  a  reasonable  time,  not  exceeding  five  days,  cause  to  be 
delivered  to  him  a  copy  of  the  charge  or  accusation  on  which 
he  is  committed. 

(3)  The  person  cliarged  may  deliver  his  defence  in  writing, 
with  a  list  of  such  witnesses  as  he  may  desire  to  be  examined 
in  support  thereof. 

(4)  The  witnesses  in  support  of  the  charge  and  of  the 
defence  must  be  examined  and  cross-examined  on  oath  in  the 
presence  of  the  person  accused,  and  their  depositions  and 
examination  must  be  taken  down  in  writing. 

(5)  If,  notwithstanding  the  defence,  there  appear  to  the 
Governor-General  in  Council  or  Governor  in  Council  reasonable 
grounds'  for  the  charge  or  accusation  and  for  continuing  the 
confinement,  the  person  accused  is  to  remain  in  custody  until 
he  is  brought  to  trial  in  India  or  sent  to  England  for  that 
purpose. 

(6)  All  such  examinations  and  proceedings  or  attested  copies 
thereof  under  the  seal  of  the  high  court  must  be  sent  to  the 
Secretary  of  State  as  soon  as  may  be  in  order  to  their  being 
produced  in  evidence  on  the  trial  of  the  person  accused  in  the 
event  of  his  being  sent  for  trial  to  England. 

(7)  If  any  such  person  is  to  be  sent  to  England  the  governor- 
general  or  governor,  as  the  case  may  be,  must  cause  him  to 
be  sent  to  England  at  the  first  convenient  opportunity,  unless 
he  is  disabled  by  illness  from  undertaking  the  voyage,  in 
which  case  he  must  be  so  sent  as  soon  as  his  state  of  health 
will  safely  admit  thereof. 

(8)  The  examinations  and  proceedings  transmitted  in  pur- 
suance of  this  section  are  to  be  deemed  and  received  as  evidence 
in  all  courts  of  law,  subject  to  any  just  exceptions  as  to  the 
competency  of  the  witnesses  (a). 
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123.  All  orders,  regulations,  and  directions  lawfully  made  Onien  of 
or  given  by  the  Court  of  Directors  of  the  East  India  Company,  cv>mpimy* 
or  by  the  Commksioners  for  the  A£Eairs  of  India,  are«  so  far  [i^  ^  ^^ 
as  they  are  in  force,  to  be  deemed  to  be  orders,  regulations,  iocs  s.  59.) 
and  directions  made  by  the  Secretary  of  State  under  tlie 
Government  of  India  Act,  1858. 

Definitions. 

124.  In  this  Digest  the  following  expressions,  unless  the  Uefiui- 
contrary  intention  appears,  have  the  meanuigs  hereby  respec- 
tively assigned  to  them  ;  namely, — 

(i)  The  expression  *  British  India  *  means  all  territories 
and  places  within  His  Majesty's  dominions  which  un' 
for  tlio  time  being  governed  by  His  Majesty  tlirough 
the  Governor-General  of  India  or  tlu*ough  any  governor 
or  other  officer  subordinate  to  the  Governor-General  of 
India  (a), 

(2)  The  expression  '  India  *  means  British  India  together 
with  any  territories  of  any  native  prince  or  chief  under  the 
suzerainty  of  His  Majesty  exercised  through  the  Gover- 
nor-General of  India,  or  through  any  governor  or  other 
officer  subordinate  to  the  Governor-General  of  India  (a). 

(3)  The  expression  '  province  *  means  any  part  of  British 
India  the  executive  government  of  which  is  administered 
by  a  Governor  in  Council,  governor,  lieutenant-governor, 
or  chief  commissioner  (6). 

(4)  The  expression '  local  Government '  means  a  Governor  in 
Coimcil,  lieutenant-governor,  or  chief  commissioner  (c). 

(5)  The  expression  *  high  court '  means  a  court  established 
for  some  part  of  British  India  by  His  Majesty's  letters 
patent  (d). 

(6)  The  expression  '  Civil  Service  of  India '  means  the 
service  so  designated  in  the  rules  now  in  force. 

(7)  The  expression  '  office  *  includes  place  and  emplo3rment. 
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ft  53         The  Interpretation  Act,  1889,  ^FP^w  to  the  conatmotioii  of 
'  this  Digest  (e). 

(a)  The  definitioiiB  of  'British  Indis'  and  'Iiidift'  foUoir  those 
adopted  in  the  Interpretation  Act,  1889  (52  &  53  l^ot.  0. 63,  s.  18),  and 
in  the  Indian  General  Clanses  Act,  1897  (X  of  1897,  8.  3  (7),  (27) ). 

British  India  corresponds  to  the  territories  which  were  in  the  Act  of 
1858  described  as  *  the  territories  in  the  poosession  of  or  under  the 
gO¥«mment  of  the  East  India  Company,'  and  which  were  then  held  bj 
the  Company  in  trust  for  the  Crown. 

Aden  is  part  of  British  India,  and  is  incinded  in  the  Bombay  presi- 
dency.   See  the  Aden  Laws  Regulation,  1891  (U  of  1891). 

India,  as  distinguished  from  British  India,  includes  also  the  teni- 
tories  of  Native  States,  which  used  to  be  described  in  Acts  of  Pariiament 
as  '  the  dominions  of  the  princes  and  StatAt  of  India  in  allisnoe  with 
Her  Majesty,'  or  in  similar  terms.  See,  e.  g.  24  &  25  YUsU  c.  67*  s.  22  ; 
28  ft  29  ^^ct.  c.  15,  s.  3  ;  28  &  29  Vict,  c  17,  s.  I  ;  53  &  54  Vict.  c.  37, 
s.  15. 

The  expression  'suzerainty*  is  substituted  by  Uie  Interpretatioii 
Act  for  the  older  expression  *  alliance,'  as  indicating  more  aoeaiatriy 
the  relation  between  the  rulers  of  these  States  and  Uie  Britidi  Grofwn 
as  the  paramount  authority  throu^out  India.  It  is  a  term  whidi  is 
perhaps  incapable  of  precise  definition,  but  which  is  usefully  onploywl 
to  indicate  the  political  authority  exercised  by  one  State  over  another, 
and  approximating  more  or  less  closely  to  complete  sovereignty.  See 
Holland's  Jurisprudence,  ed.  7,  pp.  45,  347,  and  below.  Chapter  v. 

The  territories  of  the  Native  States  are  not  part  of  the  dominions  of 
the  King,  but  their  subjects  ore,  for  international  purposes,  in  the 
same  position  as  British  subjects.  For  instance,  under  the  Foreign 
Jurisdiction  Act,  1890  (53  &  54  Vict.  c.  ^j,  s.  15),  where  an  order  made 
in  pursuance  of  the  Act  extends  to  persons  enjoying  His  Majesty's 
protection,  that  expression  is  to  be  construed  as  including  all  subjects 
of  the  several  princes  and  States  in  India.  And  it  is  possible  that 
a  subject  of  a  Native  State  would  not  be  held  to  be  an  *  alien '  within 
the  meaning  of  the  Naturalization  Act,  1870  (^^  A  34  Vict.  c.  14),  so 
as  to  be  capable  of  obtaining  a  certificate  of  naturalization  under  that 
Act. 

The  expression  *  prince  or  chief '  seems  wide  enouf^  to  include  the 
ruler  or  head-man,  by  whatever  name  called,  of  any  petty  tribe  or  clan 
or  group,  however  rudimentary  may  be  its  political  organization.  But 
of  course  political  authority  may  be  so  widely  distributed  among 
head-men  or  elders,  or  members  of  the  tribe  or  group,  as  to  make  the 
task  of  finding  an  individual  or  collective  *  sovereign  *  very  difficult. 
This  difficulty  is  to  some  extent  met  by  s.  2  of  the  Imperial  Foreign 
Jurisdiction  Act  (53  &  54  Vict.  c.  ^y). 

It  has  sometimes  been  found  difficult  to  determine  whether  a  par- 
ticular territory  ought  to  be  treated  as  part  of  British  India,  or  of  India 
in  the  wider  sense,  and  questions  have  arism  as  to  the  status  of  such 
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territories  rs  Kuthiawar,  Cooch  Beliar,  and  the  tributary  mahnlB  of 
OriHBu.  See  Bmpreaa  v.  Kfshab  ilahajiin,  (1882)  I.  L.  R.  8  Cal.  985. 
and  fie  Bichilramvnd,  (1889)  I.  L.  11.  16  Cftl.  66;.  The  position  of 
Kathiuwor  was  carefully  fonsidcred  in  Iwo  casoB  which  camt  together 
in  1905  before  the  Judicial  Committcu  of  the  Privy  Council,  Hemchand 
Deirhand  v.  Azam  Satarlal  ChholanUai  and  The  Taluka  0/  Kotda 
Sanjani  v.  Tht  Slatt  of  Oondat.  A.  C.  [1906]  j  1;.  Both  these  cases 
vivtv,  in  eileut,  appeals  from  dci.'isioiis  of  British  political  agents 
DxerciBtng  jurisdiction  in  Katliiawar.  It  was  decided  (1 )  that  Kalhia- 
war  ia  not  »»  a  whole  within  the  King's  dominions  ;  (2)  that  the  right 
of  appeal  to  the  King  in  Council  from  British  courts  exercising  jurisdic- 
tion outside  British  dominions  is  not  limil«d  to  British  nubjectb  ; 
(3I  that  the  question  whether  an  appeal  lies  to  the  King  in  Council 
from  the  deciaion  of  a  British  political  agent  in  Kathiawar  depends  on 
whctiicr  the  jurisdiction  exercised  is  political  or  judicial  in  its 
character.  In  the  two  cases  in  question  the  jurisdiction  «aJt  held  to 
be  political,  aiDd  the  appeals  wore  dismissed. 

India  in  the  wider  sense  would  not  include  French  or  Portuguese 
territory. 

The  expression  '  British  India,'  as  delined  above,  includes  the  kod 
down  lo  low-water  mark,  and  would  ordinarily  include  the  territorial 
waters  of  British  India,  though  not  the  high  seas  beyond  {B.  v.  Edmim- 
ttonf,  (1879]  7  Bom.  Cr.  Ca.  log).  Irt  1871  the  Bombay  High  Court 
held  that  the  provisions  of  the  Indian  Penal  Code  applied  to  otfvnces 
couimil[«d  within  a  marine  league  of  the  shore  of  British  India  (R.  v 
Kiulya  Sama,  8  Bom.  Cr.  C^a,  6j).  But  this  decision  is  now  affected 
by  llie  Territorial  Waters  Jurisdiction  Act,  187S  (41  &  42  Vict.  c.  73), 
as  to  which  ecv  the  nolo  on  s.  loi. 

For  fiscal  and  protective  purposes  tbe  Indian  Legislature  has  made 
laws  for  Indian  waters.  Ejec,  e.g.  tJtc  Transport  uf  Salt  Act,  1879 
(XVI  of  1879),  and  the  ObHtructions  in  Fairways  Act,  1881  (XVI  of 
iSSi). 

The  settlemenia  of  Prince  of  Wales'  Island,  Singapore,  and  Alalacca 
were,  in  pursuance  of  the  Straits  Settlements  Act,  j866  (29  &  ju  Vict, 
c.  115,  s.  1),  removed  from  British  India  and  placed  under  the  Colonial 
Offiuc. 

(6)  '  Province '  is  dciined  in  the  Indian  tieneral  Clauses  -Act  (X  of 
1897, 8.  j  (43))  as  meaning  the  territories  for  the  time  tteing  administered 
by  any  local  Government. 

(c)  '  Local  Government '  is  defined  in  the  Indian  (ktneral  ClauseB 
Act  (X  of  1897,  B.  j  (29) )  aa  meaning  '  the  person  authorized  by  law 
to  adminiater  executive  government  in  the  i>art  of  British  India  in 
which  the  Act  or  regulation  containing  the  cxpivMion  operates,'  and  as 
including  a  cliief  commissiouer. 

Tlicrc  are  at  {>resent  thirteen  local  Governments  in  British  India, 
namely,  the  Governor  of  Madras  in  Council ;  the  Governor  of  Bombay  in 
Council  i  the  lieutenant-Govemor  of  Bengal  i  the  Iieuteiuint>Govemor 
of  lh«  Unit«d  provinces  of  Agra  and  Oudh ;  the  Lieutenant-Govemor  of 
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.jfii**»N   vr    IC    t    >-c*/.    .       ;j.r    J   Tiof;    en.  annxnoe    fia-   Txrxffl= 
'-     ri       .  ifjX'^r     :    )r^    jjict    :    eema    cfinvfsieia'  v    4a>Di«:  be    ajBB 
■"i*  :'.:.      1i.'    i.rmc'i»n-n    :    l'i»    i.'i^rrtircuLKii.  Ac.  lakKe    to 


'"\f  ii-^w-r  .;-.-♦•.':     v         ,-<      II.    .    ...    .    ,.    rr    t*!    iv*>vrrr*o»-iT€Kcr.i 

'I      ■■iM-::    ..    *-.**. I'VJi    I.**    »'-v»-rr.iai;ffi    r    Kiurrjii  r    VraLitw-s   ua^  O" 

'        ..t  t  ■'      .111       «.  ■  '■■     i       1     :_ 

"•••  Hv.v.^  ::        I't      li .  :j'   iL'T 'Iux'-TjI-i  :  :i.^tiisrT-<c    llmat 

.If     .!■■  .♦jiL:;  ■'      ::■!»!      ..      i-t.       ||,     •^c'pk.      .     .      i.     b.     't    ja^^    — ,     -.r 
-II  ■.::.•'! '•    _»<«    ."   ■••     HI-:*      »-.    -i-...     .r'.v. 

:•"■■"' •    '.    I.-  .o-  .   u:.-:'    ♦•MVifiL   uir  •  nu*f  •  I  r    cw- •  t  vvrrrK<ff» 

:•■.".►  "ii    r.       -.L  ■-,._■..  I,-     .'-J.*!'          Ill:     t-r"«"  ..r?     ?     nu    *liiac-   mail 
.  ';*.;.ir..-. 

"'•-    V    . . !.    ■_    .-  f  II.    .     ..  -.   ■•       n    :   ...'■!•» I -.lirr  •  J-    ■'Cne'  iitt-r 

.'.•-    '.-'.  ..::•■.-.'       _  1.-.       II.     .      _.  lUii*    i     tw    ^i^'unt  nr 


,.:■.■'.    .'     • 
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1!i» ynwmuML 3L  zz t^mt^  OIL  i.  : 55  «k  ^5^  i(r^  jh- ivf  'ttn  mvMiQk'v  ^ 
T^  3rxv:ifiiiiiii  JL  :  «mu^  HT.  :«  is-  i^.  5L.  jtf.  nf  abr  Qiik5TBMtA»  ^*^  W  sikMkr 

BciigM  9m^  A  Oovfcmr  in.  HTonmoL 


^  F^mT^n  ii  ^narmirJiifmirwi  to  frmtt  Jftfiifc  j,  i'l/MMMMscMu^Mk^ 


QiiiiflBtt  save  loaimxBeii  Vms.  c;fci!«lii^  le  «W  f<i?«Yr<k<^  line  )p^tvmt,'«'^ 
ppmrnL  tsauuBT  *kms  or  ia  tvoMtH,  ve  fyasB  ■uteynr  <vaMBttK«oifts.  >K^«lb 
ooBBBBd  cfcr  cftecR  aad  ■«■  <tf  ilie  renpubr  Imkvijs.  mmI  a»  K"  l^ 

ft  pill  tm  *  maim  ct  caactBeBtB  mad  oiker  dAnuHMite^  il  wewi  wvM[lh 
vUk  IQ  state  it  iniiiikit  faSh-. 

Betae  tbe  iimaiac  cf  tbe  GofrawcAt  of  Indui  Atff«  i^x$  \i^:  4t  ^^^ 
Vki.  c  106I.  tbe  GoToicr-Geacfal  ia  OmokiI  gnaliNl  coaiHUKM«i'«fe»  U> 
oflfem  oi  tbe  ttoopB  o€  tbe  Eart  ladta  OMipaaT^ 

Hie  power  to  gxaat  jmdi  eoauuviGBS  aaj  W  puMauaied  t^^  iMxif'  Ufvti 
clnired  bom  tbe  diartcn  aad  Ads  lela^ng  ti>  tlie  Ka»i  liKh* 
Company. 

According  to  Sir  Gcoige  CiMisneT  {Imimm  Fiiiinf^  jurd  editkiii^  ch.  xiiK 
tlie  first  ewtaWidtment  oi  tlie  OompanT^s  Indian  army  may  K^  con* 
sidered  to  date  from  1748^  when  a  small  body  of  »poy«  wa:«  irai:^(>il  al 
Madras,  after  the  example  set  by  the  Flench,  for  the  def«^nce  i^  that 
settlement,  dming  the  coarse  o€  the  war  which  had  bn^ken  iHil  fxHur 
years  prerioosly  between  France  and  Ehgknd.  At  the  same  time 
a  Eorofiean  force  was  raised,  formed  of  such  sailoni  as  could  be  sparctl 
from  the  ships  00  the  coast,  and  of  men  smuggled  on  boanl  the  i\Mii« 
pany's  Tessek  in  England  by  the  crimpi$.  An  officer  (MajiV  Uiwnc^ce) 
was  appointed  by  a  commission  from  the  Company  to  ooiumand  their 
forces  in  India. 

In  1754  an  Act  {2/  Geo.  U,  c.  9)  w*as  passed  for  punishing  mutiny  ami 
desertioQ  of  officers  and  men  in  the  sorrice  of  the  United  Company  of 
Merchants  of  England  trading  to  the  East  Indies,  and  for  the  punish* 
ment  of  offences  committed  in  the  East  Indies,  and  at  the  island  of 
St.  Helena.  This  Act  recites  that  for  the  safety  and  protection  of  their 
settlements,  and  for  the  better  carrying  on  of  their  trade,  the  East  India 
Company,  at  their  own  costs  and  charges,  do  maintain  and  keep  a  mili- 
tary force  for  the  garrison  and  defenoe  of  their  settlements,  factories,  and 
places,  and  that  it  is  requisite  for  the  retaining  of  such  forces  in  their 
duty  that  an  exact  disoipline  be  observed,  and  that  soldiers  who  shall 
mutiny  or  stir  up  sedition,  or  shall  desert  the  Company*s  service,  shall 
be  brought  to  a  more  exemplary  and  speedy  punishment  than  tiie 
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■I  .!i.».  I'lnii.^  i>t  Uw  allow.  The  Act  then  pn)cee€U  to  make  odxcers  .hod 
■.'•iilni-» '!» ihr  » 'miiiKkny's  forrns  subjfM't  to  punishment  by  court- mart  lai 
'••i  iiiiiit.»rv  "ih'iuTs,  .ind  iiiithttrizfri  the*  intint  of  ih  r'ommiasion  >r 
^%'tiiarii  iiii'irr  I  lit'  Kiiiu'.-t  Koyal  Sitfn  Manual,  by  virtue  of  ^Fhich  the 

•  Ill  l>in><-«.iirs  •>!  tiiv  (iimpaay  may  luthDrize  their  [iresicient  <uid 

>  ••Mill  il  ti)  ipiM'iiit  «  niirTs-iiiiirtial. 

Mm-  \ri  iI'Mj,  iimi.  in  -»ii  many  wnnis,  \zi\'o  the  t-'omfiany  power  :o 
.',i'i]i(  ••iiiMii'«<<h>iio ;  .iuii  Bronuham.  in  tlit*  ''oiirse  of  iiis  -u^ument  in 
I  ill- 1-  \M'  iM  iirtnU.  If  V.  Arthur  '  j  >tal«»  Tnai>.  N..S.  p.  '.r.iCK  '.'ommenti*  on 

•  III-  k\ •Mil  iiKi*  lit  1  iu'  \\t>ni  '  ''onimihsion  m  the  statute.  The  exprcaeion 
M.-.t-il  !>•  '  thill  11  .my  [M-rson  hfinq  rnHMmd  nr  >n  paif  'W  'in  'ffficcr^  «>r  who 
:  i  ••!  •b.ill  )h'  t'lili.Ntcii.  or  in  the  <  omiMuy'-i  pay  iib  Jk  soldier,  does  ^  «uid 
.11.  hr  11  In  bi»  I  run  I  bv  iMHirt-irnvrtial. 

I'br  Hti^iriiiriii  I  liar  the  wonl  '  <MimniitMion  '  does  not  appear  m  the 
Kiriiiitp  IH  ri<it  siru'tly  Ju;(Mirat<e.  tor  it  ih  lined  in  ?iec'tion  5  :  but  there 
i-t  Mi'tluiii:  til  A\it\\  liiat  tlir  mmmii^iond  ihen'  referred  to  are  commis- 
4](iii-«  in  till'  .irmy  «>t  the  ]L\t>x  India  Company. 

\(«r  iiiM'.«  Unnmham  ip{XMr  :•>  havp  lieen  ;u:curate  in  -iayinic  that 
I  Ik*  \ri  \\i\A  i\  tompor.iry  Art  .mniially  rf.>new«.*iL  It  appears  to  have 
I'lrii  I  |H>rniant*nt  Act.  but  ri*:ii*t><l  to  h;ivu  iUiy  operation  after  the 
Jii«litii>n  i>t  liir  Ka^t  Intlia  <  ompany's  army,  ind  wan  formally  repealed 

•  'V  tin-  Shitiitr  l-,i\v  UoviHinn  A«'t  *ti  i<i-]'. 

l'b<*ri<  a|iiH>ar  tn  iiavi'  lK*«>n  always  doubts  .is  C4)  the  exact  statutj 
« ••nti-i-nil  liv  liiiiit.iry  (MimmiKsioiiM  m  the  Company's  army.  In  it^^j 
1.1 -11 1  <  'iiiii\*.illi.-^  w.ui  i|i|MiMittfl  ■■onmiamlerin-^'liief  :uj  well  aa  <.TOremor- 
t.i'iii  |-.il  lit  JDili.i.  nul  WW  thus  inv.»Htt'<i  with  the  supreme  mihtjvry  an 
«■  II  I.-*  Mm-  ■iijin-iiir  imhi-nty.  Uno  i>t  the  nl»je<:t<i  with  which  this* 
■ '"iijiiiii  It  piM  I'l  |niU'T-»  MIS  -unhTri'il  "U  him  w.ij«  Ti"»  f.'mible  hini  t«» 
ti  111  '\»  III  Mn'i::.iti'  'hi*  jisiii-uHii^s  md  fi'i«ti«'n  lH'tw»*«*n  tht-  Kin4£'> 
til. .  I  .  tint  tin-  «  .-in  I -any  h  'iliit  i-r-*.  inii  with  this  ■  bjit-t  he  i^anttii.  m 
■  r  .  ■  •..  'ii'-'. ■■!  ..■!riini.''-i' -II?*  in  th*^  r-y.il  -yiTvirt'  to  jiU  the  Lom- 
piii\  .  ■■ih'it  •.  \\\\\\  'Lu*'^  •  «irr"'«iM»n<hn!.:  to  th«'ir  -iul.'ftttintive  cunimis- 
.1.  11.  .f  rnu'iUt '  '  ■  rrfi*i0  Fi//^;i.v,  ^ml  i.tlitii-n.  \*A.  ii.  p.  4-^  :  'rii**f*ney, 
/•i.p  in  I*  •i^tu,  '  t».  XII '.  This  .vrr.in;:'^m»"nt.  u  i  nniinij  t(>  Sir  G.  Chesney, 
u.».  •  <>i)tiiiii<-il  until  tlif  .tlMilitiMH  «'t    thi'  <."«.»mf)ikny\  guvemmont  in 

•  ..-.  Ii|-i\rt  .  ■■uuiuv^iirM  U'ink'  urnntr^l  undt-r  |xiw.*rs  delegated  for 
lii.u  |iiii|H-f  bv  tltf  ('ri>vkn  t<}  tli<- ( '•imm>indtT-in-i 'hi»  f  in  India.  With- 
.  >it  nil  b  bn-wt  •  •>iiiriii<-<i>>n  it  1.1  .it  l*':w<t  il>.>iibttul  uh*-iher  ofiicer*  of  the 
'  tii|i.iii\  •  t"r»«-i  «iiiilil  h.tvi-  rx«T<  i.ifd  any  ^nmmand  over  officers  or 
•I  Mm  i-«  «■!  tin-  ri-u'ul.ir  f'lri  I-"*. 

\\\  tin-  ii-.\.  ififu*  lit  1. 1  Indi.i  .\<  t,  i.**;.^  ij:  Jt  jj  Vict.  c.  I'j6).  the 

•  It  •  I  mill  111  ••{  hiilii  «  k' tr.in-frrr»"<l  til  thf  •  *r»'Vkn.    But  bv  s.  ;o  of  that 
\,  t  ii   \t.it  jii".  I'li-il  ilitt    tit  .t|>{i«>iiitm*-nt.-^  t<i  othccs.  oi>muiand<.  and 

-  ■l^|>l'•^  lilt  iii.i  III  IihIi  I.  .imi  .ill  promotion'-  which  by  law  or  under  regu* 
rei-ii.ii*  u-iL''.  I'l  I 'i-i"iii  m-r»-  tb«-n  m.idi'  bv  anv  aiiihoritv  in  India, 
Tl,|,i  I  ■.iitiii'ii-  til  Irt  in.idi-  in  India  by  tht*  likt*  authority  and  subjei't 
of  the  ,|u  iliiii  .iiiMh'..  ri.n«bii(»n-i.  and  rt-!>tnvtKin>  then  affecting  such 
provi.'*iMim,iii  1  ii-.|N'itivt>Iy. 
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The  Act  2J  »  24  Vict.  e.  100  (iStxi).  nder  rwiting  thai  '  il.  is  not 
expedient  that  a  separate  European  forcp  Rhould  be  continued  for  the 
local  Bervio*>  of  Her  MfijeBty  in  India,'  enacted  that  '  so  much  of  the 
Act  of  Parliamenlof  the  twenty-second  and  twenty -third  of  Her  Majtety, 
chapter  t wen ty-Ber on,  intituJMl  '  An  Act  to  repeal  l-hethirty-firBt  section 
of  aixt«ea  and  acvcnteen  Victoria,  chapter  nincly-five,  and  to  alt«r  the 
limit  of  the  number  of  Etiropean  troops  to  bo  niuinlained  for  local 
aetvico  in  India,'  and  of  any  forracr  Act  or  Acts  of  ParllaDiont  ae 
rendera  it  lawful  for  the  Secretary  of  Stat^  in  Council  from  time  to  time 
to  give  such  directions  oh  be  may  think  fit  for  raising  such  number  of 
European  force«  as  he  may  judge  necessary  for  the  Indian  Army  of  Her 
Majesty,  is  hereby  repealed.'  This  Act  received  the  Royal  Asaent  on 
August  20.  1S60. 

Sir  Charles  Wood,  when  SecreUry  of  State  for  India,  by  hia  Diapatch, 
No.  461,  dated  December  16,  l86i,  informed  the  governor -general  that 
loc^  eommissions  should  in  all  practicable  oasee  be  bestowed  by  the 
6eld-marshal  com mnnding.in. chief  on  the  recommendation  of  the 
Government  of  India  preferred  through  the  Secretary  of  State,  but 
tiiat  in  any  case  commissions  which  the  Government  of  India  might 
consider  it  necc«aary  to  bestow  without  previous  referenoe  should  be 
subject  to  the  confirmation  of  the  Crown  applied  for  through  the  same 
channel. 

Sir  Charlee  Wood,  by  his  Dlapal«h,  No.  351,  dated  November  16, 
1864,  informed  the  Government  of  India  that,  in  view  of  royal  com- 
misiione  being  granted  to  all  officers  of  Her  MajeAty's  Indian  forces  and 
staff  corps,  the  issue  of  commisgions  either  by  local  Oovemroenta  or  by 
the  commander-in-chief  was  unnecessary. 

The  Indian  Volunteers  Act,  1^69  (XX  of  1869),  which  is  amended  by 
Act  X  of  1896,  provides  for  the  formation  and  dissolution  and  for 
the  good  order  and  discipline  of  volunteer  corps  in  India.  The  Act  is 
■ileQt  oa  to  the  grant  of  commisaiona  to  VDlunt«er  officers,  but  provides 
(a.  14)  that  thecommissionsare  to  cease  on  retirement  or  dismissal.  In 
practice,  however,  commissions  to  officers  of  volunteers  under  this  Act 
are  signed  either  by  the  governor-general  or  by  the  Oovomor-Generat 
in  Council.  Members  of  a  corps  of  volunteers  under  the  Indian  .\ct 
are,  on  being  called  out  for  duty,  subject,  by  virtue  of  e.  8  of  that  Act, 
to  military  law  under  the  Army  Act,  and  by  virtue  of  h.  177  of  the 
Army  Act  would  be  so  subject,  whether  within  or  without  the  limits 
of  India. 

The  regular  forces  are  under  the  command  of  the  Crown,  and  tlio 
miUtary  rank  and  military  powers  of  command  of  officers  of  the  regular 
forces  depend  solely  on  commiasions  from  the  Crown,  issued  in  accord- 
ance with  the  provisions  of  2$  &  26  Vict.  c.  4. 

The  ooauQiasion  of  a  commander-in-chief  usually  authorizes  liim  to 
until  the  pleasure  of  the  Crown  is  signified,  and 
giTM  him  absolute  powers  to  grant  commissions.  Com- 
■o  granted  are  granted  by  a  mUitary  and  not  by  a  civil  authority, 
and  by  virtue  of  express  authority  from  the  King.    The  commander- 
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,>^-r^     .-      1  :Mm;ssi.  rn  -.^     -ti.t'r*   n  'lit?   uixiiiary  iorrea  m  riie 
■..-M  K.r.i'^'  m  v.-^  .-r^r-.^i  -v  -^.o  -i-'ii  r. -mints  ot  counties  in  England 
:.,-.<]  -.-•  .LHrt    -n-i     ■  .'\':  ■-.■ 'i'>  n^int  -a  ir'Ainii      Hie  power  to 

jrant  -ht^''*^  '■'■mr::-i^;--n-  ti.-  .'ir-n  v^-  -"atuti?.  ina  the  rruuc  and  powers 
v.rr.anfi      r    -  .-     ■  n::ii:i*si.>neii     liicera    wiyvn    11.^0    rf?inijaced    hv 
'«■■".•••    -'•*^-  '  -■  -      ■'  -'        '•   '•     -  '-  -  •     ■■^■>iiout  sueii  ih  statutory 
■r-r-=-.i  n  'h'-r  -v.-!;-.!!   tat-"*  n.ui  no  ''^mmiwia  '-^rrr  -rie  n.niuior  torreii 
.i  ;r  -ra. '     :-r..-P.r'.j-iu:i'^n   t  me  t  .^ires  Av:t.  -.--:  ■  ^i.-c  ^i  \'ii't.  l*.  J.o^ 
-.  i-^j  .--r-viTpfi  -n.ic  iii  ■rricers  lh  :iit*  mmtiA.  v*M-aianrv,  :ind  volunteers 
:  r:r.:«!anfi.  ^'--rMna.  ;r.a  ir^i.ma  -rioiua  -i-na  ■.■Dimm^ssiomi  irom  Her 
Ttj.-^ry.  -.-    -»■  i^r-^nnrpn.   i  i::i.^n.rK:ue».i,   tna  ussued  m  :ae  manner  in 
.  r i ir  h  ."  '^mm  i?»s ii-»n.«!  ■  ■  r    mo- ^ r<  ■  n  rior  M:i  i es i  v  -s  1 1  nd  ron* -.»»  ire  prepAred . 
.  i''K>-nf;.-';irp<i.  Lr.«i  :-5.-iie«l  iit'i.piin::  :•  -  inv  uiw  or  'iLstoin  n.>r  ttie  time 
.+:!n^    n  ■  7-'V  ra:r-jiv   ^  ;   -^  ;i    •rmniasinnri    ..i^  now  ^^rrnied 

!":••  "•  nr'--r    •  .Tinrmi  :v.!::Mrv   «?cimi&{ii>ad  iiiav  «a*  deit^vaced  bv  the 

•  .t-n.  ir  *'.••  :-  ^V'^r  :ti'ist  iT)[)iin?nt!v  'v  av.»n  m  v'XDreas  t4*rmH  »se«- 
.;,7.7/. '/  V  •:  '."'r.  .  -•  u.'  i'ri.iis.  \.  ^.  .  -■  •.  lad  ir  ^.j^s  ,jeen  ^'onaidere<i 
;..'iir*»ii  ^'.■»'»>'r  •  M!ii  ••  ;ivon  r.-^  i  minm  -^ee  i  iixie,  Militam 
..-  ,.,-f.  :  '/I/  '  •  vv?  -  ::■.  "_'.  .i\yi  B"-vv '.tt  --.  .1  -'^iiir.  j  ^liwe  Triai'ii 
\".  -s.  r.  '.::::.'  rt:iiniv  m  india.  ..lown  ro  :  n;*,.  ^^^  commu- 
-!■  ■n--  ^'ivir.i;   '  -mmimd  •  -v-t  'iii^  r»?cniiir  :->r''*»*  w»?re  «ivi»n  iiy  the  mjtitorv 

■  :*;.■  r:*:'---  ••  '".m:\n«i..-r-!n-r.i»'r.  '.rui  n-n  ^\-^  ^'^v»»m»»r-i£i»neraj. 
■t-  V--.-!-.  ^  r  'ir--  h>r-\  w-f^n  rii-ii '.  ■mnuatioiier  v-r  S^utn  .Urit-u, 
,1,  . -v.;  ..'.v-.r--:  '■■  •--."••*  "icnt  .i.uiMi  ••■  roiivr  l  .  :^r>i  ro  .ippuuu 
,,..  .t^.  ..n  .r  •...■  ■  .r::-ir  '^  ■■•r«  -.-rrm^  :!i  ■?t«rii  Arrv.M  r,.  ;,jv:ki  .nm 
■  ...■.-,..:  r  lyr-  .rv^  .'■•{  'nriitn'i  '..T^ir..  .:i..i  ■  V  ^<i'>ait|iu>nt  !r»rt»r>i 
,,r.-r;-     1  ■•■-.i  ''  1"  ■■'.  ::.       -    ■  •    .iprM.Mnr  iqv   -m'-'r  .-r  mu*  mvch  lori'es 

■._-    ■.  -    :•       ■:■.■■    '■  ■  ■     •  k'   »"-'-i  ■■  :iir'"rnv  riirih.  lihi  •.>mui;iud  in 

..  :    J  1  :v  .  •  v  IT  •:.!-  'r>  i  -iwi^'.Ai  .ippoimmi»ut  111  ume  nt  war, 

..,»     .:,■.!..  -1,.      .!•  5,, I  :■:«!>.        U)«.i\i  i-..rc-t»s    -.-.lav  iiuve  luwmi  fonvs 
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effect  that,  notwithsUuKling  anything  in  the  Act  23  &  24  Viet.  c.  100. 
any  peraon  authorized  in  that  behalf  in  India  might  enlist  and  attest, 
within  the  local  limits  of  his  auth<»ity,  any  person  desirous  of  enlisting 
in  Her  Majesty's  Indian  forces,  lliis  provision  was  re-enacted  by  s.  52 
of  each  successive  annual  Mutiny  Act,  and  was  eventually  reproduced  by 
8. 180  ( I )  (A)  of  the  existing  Army  Act,  which  provides  that  persons  may 
be  enlisted  and  attested  in  India  for  medical  service  or  for  other  special 
service  in  Her  Majesty's  Indian  forces  for  such  periods,  by  such  persons, 
and  in  such  manner  as  may  be  from  time  to  time  authorized  by  the 
Governor-General  of  India.  Enlistment  is  the  process  for  taking  men, 
not  officers,  into  the  army,  and  the  section  says  nothing  about  the 
grant  of  commissions. 

Section  71  of  the  Army  Act  macts  that  *for  the  purpose  of 
removing  doubts  as  to  the  powers  of  command  vested  or  to  be  vested 
in  officers  and  others  belonging  to  Her  Majesty's  forces,  it  is  hereby 
declared  that  Her  Majesty  may,  in  such  manner  as  to  Her  Majesty  may 
from  time  to  time  seem  meet,  make  regulations  as  to  the  persons  to 
be  invested  as  officers,  or  otherwise,  with  command  over  Her  Majesty's 
forces,  or  any  part  thereof,  and  as  to  the  mode  in  which  such  command 
is  to  be  exercised ;  provided  that  command  shall  not  be  given  to  any 
person  over  a  person  superior  in  rank  to  himself.'  This  provision  was 
first  enacted  in  1 88 1 ,  when  the  old  enactments  as  to  the  rank  and  com- 
mand of  officers  of  the  military  and  other  auxiliary  forces  were  repealed, 
and  its  object  was  to  provide  for  officers  of  the  regular  forces  exercising 
command  over  officers  of  the  auxiliary  forces,  and  vice  versa. 

Under  these  circumstances  it  would  appear  that  any  forms  of  appoint- 
ment, whether  described  as  commissions  or  otherwise,  granted  by  the 
governor-general  or  by  the  Governor-General  in  Council,  could  not  confer 
the  status  and  powers  of  command  conferred  by  commissions  under  the 
signature  of  the  King.  No  express  power  to  grant  such  commissions 
is  conferred  on  the  governor-general  by  the  existing  form  of  his 
warrant  of  appointment. 
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Haisionand 
Chapter. 


13  Geo.  Ill, 
c.  63, 
88.  3-5. 


8.  6. 


B.  7. 


8.8. 


8.  9. 


TiOt  and  Short  CoiUenis. 


Bemarks. 


Qualification  for  votes  of  pro- 
prietors of  East  India  Com- 
pany for  election  of  direc- 
tors, &c. 

Oath  to  be  taken  by  proprie- 
tors of  £2ast  India  Company 
on  election  of  directors,  &c. 

Government  of  Bengal  vested 
in  governor-general  and 
four  councillors. 

Difference  of  opinion  in  gover- 
nor-general's council. 

President    and     Council     of 
Madras,  Bombay,  and  Ben- 
coolen — 
not  to  make  war  or  treaty 
without  orders  of  Gover- 
nor-General in  Council  or 
Bast  India  Company, 
liable  to  suspension  if  they 
disobey. 


\ 


Not  reproduced.    Repealed 
^     as  to  U.K.  by  S.L.B.  Act, 
1887. 


8.  10. 


to  obey  orders  of  Gover- 
nor-General in  Council, 
to  keep  Governor-General 
in   Council  informed   of 
their  proceedings. 
Governor-General  in  Council 
— to  obey  orders  of  £ast 
India  Company, 
to  correspond  with  East 
India  Company. 
Court  of  Directors  to  send  to 
Treasury  copies  of  correspon- 
dence relating  to  revenues. 

Ap|)ointment  of  first  Gover- 
nor-General and  members  of 
his  CounciL 


Not  reproduced.  uperseded 
by  3  &  4  Wai.  IV,  c.  85. 
s.  39. 

Reproduced  by  s.  44  (i). 


Repealed  in  part,  8.L.R.  Act, 
1892. 

Reproduced  by  s.  49  (2).  Beu- 
coolen  has  been  given  to  the 
Dutch. 

Modified  by  33  Geo.  Ill,  c.  52, 
8.43. 

The  i>ower  for  the  Governor- 
General  in  Council  to  sus- 
pend a  local  Government  in 
case  of  disobedience  has 
been  omitted  as  having  been 
made  unnecessary  by  change 
of  circumstances. 

Reproduced  by  s.  49  (l). 

Repealed  by  8.L.R.  Act,  1892. 


Reproduced  by  s.  36  (2). 
Reproduced  by  s.  17. 
Repealed  by  S.  R.  L.  Act,  1892. 


Not  reproduced.  Spent.  Re- 
pealed in  part,  S.  L.  R.  Act, 
1892. 
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[cH. 


Session  and 
Chapter. 


Tiile  and  Short  Contents. 


13  Geo.  Ill, 
c.  63,  8.  10 
(continued). 


8.  II. 


8.  12. 


Appointment  and  removal  of 
second  Governor-General 
and  members  of  his  Council. 

Provisions  of  section  10,  when 
to  take  effect. 

Saving  of  power  to  make 
appointments. 


88.  13,  14.  I  Constitution,     powers,     and 
i      jurisdiction     of     Supreme 
Court,  Calcutta. 


8.  15. 


8.  16. 


8.  17. 


8.  18. 


6.  19. 


88.  2022. 


Offences  by  Governor-General 
and  members  of  his  Council 
not  triable  by  Supreme 
Court,  Calcutta. 

Jurisdiction  of  Supreme  Court, 
Calcutta,  as  to  contracts. 

Governor-General,  members  of 
his  Council,  and  judges  of 
Supreme  Court  not  to  be 
arrested  or  imprisoned  by 
that  Court. 

Appeal  to  King  in  Council. 

Charter  of  mayor's  court,  Cal- 
cutta. 


8.  23.  I  Governor-General,  his  Coun- 
cil,  and  judges  of  Supreme 
Court,  Calcutta,  not  to  re- 
ceive gifts. 


8.  24. 


No  official  to  receive  gift  from 
native. 


Bemarks. 


Not  reproduced.  Spent.  Re- 
pealed in  part,  S.  L.  R.  Act, 
1892. 

Spent.  Repealed  as  to  U.  K. 
by  S.  L.  R.  Act,  1887. 

Repealed,  S.  L.  R.  Act,  1892. 


Reproduced  by  s.  loi.  The 
supreme  courts  were  abo- 
lished, and  their  powers  and 
jurisdiction  vested  in  tho 
high  courts,  by  24  &  25 
Vict.  c.  104,  88.  8,  9.  S.  1 01 
saves  these  powers  and  this 
jurisdiction. 

Reproduced  by  s.  105  (c). 


Repealed  by  Indian  Act  XI  \' 
of  1870,  and  S.  L.  R.  Act, 
1892. 

Reproduced  by  s.  105  (i)  (6), 
and  (2). 


Repealed,  S.  L.  R.  Act,  1892. 

Repealed,  Indian  Act  XIV  of 
1870,  S.  L.  R.  Act,  1892. 

Repealed  as  to  U.  K.  by  S.L.R. 

Act,  1887. 


/ 


< 


Reproduced  by  s.  117  (5). 
The  words  as  to  a  promise 
of  a  gift  are  omitted. 

S.  117  (5),  following  3  &  4 
Will.  IV,  c.  85,  8.  76,  is 
limited  to  the  acceptance 
of  gifts  by  an  official  in 
the  discharge  of  his  office. 
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ami 


13  Geo.  m, 

O.  63,  8.   25. 

an.  26>29. 


w.  30.  3<- 


H.32- 


TiiU  ami  SkoH  ComUmU. 


Bt 


Exception  as  to  fees  of  bar-    Reproduced  by  ».  1 17  (5). 
rtstera,  ftc. 

V         .         .         .         .  Repealed,  24  Geo.  Ill,  sess.  2, 

c.  25,  ».  47,  and  33  Geo.  Ill, 
,     c.  52f  8.  146. 


I 


I 


Repealed  as  toU.  K.byS.  L.  R. 
Act,  1887. 

Repealed,  24  (*eo.  m,  sees.  2. 
c.  25,  8.  47,  and  33  Geo.  Ill, 
c.  52,  8.  146. 


H.  33.    Power  of    Indian  courts  to    Not  repioduced.      Repealeii, 
i      punish    East    India    Com-       Indian  Act  XIV  of  187a 

pany*8  servants  for  breach 
I      of  trust,  Ac. 


M.  34.  35- 


s.  36. 


Power  of  Govemor-€}en«ral  in 
Council  to  make  laws. 


s.  37.  I  Power  of  Crown  to  disallow 
I      such  laws. 

s.  38.  Governor-General^  members  of 
his  Council,  and  judges  of 
Supreme  Court  to  be  justices 
of  the  peace. 


8.  39. 


Repealed  as  to  U.K.  by  S.L.R. 
Act,  1887. 

Repealed,  Indian  Act  XIV  of 
1870,  S.  L.  R.  Act,  1892. 

Not  reproduced.     Superseded 
by  24  &  25  Vict.  c.  67,  8.  21. 

Repealed,  Indian  Act  XIV  of 
1870,  S.  L.  R.  Act,  1892. 


Trial  of  offences  in  England. 


Reproduced  by  s.  i  iq. 


88.  40,  41.'  Procedure  for  obtaining  evi- 
dence in  India  for  criminal 
proceedings  in  the  high 
court  in  England. 

8.  42.  Procedure  for  obtaining  evi- 
dence in  India  for  proceed- 
ing8  in  Parliament  against 
Indian  offenders. 


licfl  outstanding  as  belong- 
/       ing  to  the  law  of  evidence. 


8. 43.    Proceedings    in     Parliament 
against  Indian  offenders  not 
to  be  discontinued  by  pro- 
rogation or  diasolntion  of  |  / 
Parliament. 
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THU  and  Short  OonUfiU. 


Procedure  for  obtaining  evi- 
dence in  India  for  civil  pro- 
caedings  in  the  high  court 


DepoBitiona  in  capital  cwch 
not  allowed  aa  evidence,  ex- 
cept in  proceedings  in  Par- 
liament. 

Saving  for  privileges  ot  Bast 
India  Company. 


aiQeo.  in, 

C.  70,  B.   I. 


The  Bast  India  Companr 

Aot,  17B0. 

Oovernor-Oenoral     and      his 

Council  exempt  from  juris- 

dictioD  of  Supreme  Court, 

Calcutta,  lor  ofBoiai  acts. 

Written  order  by  Qoveruor- 
General  in  Council  a  jiutiR- 
cation  for  any  act  in  uiy 
court  in  India. 

Procedure  in  case  of  oppree- 
Bion,  Ac.,  by  GoTemor- 
Oeneral  or  his  Council. 


Limitation  of  prosecutionB 
and  HuitB  against  Govomor- 
Oeneral  and  his  Council. 


Repealed,  S.  L.  R.  Act,  1892. 


Reproduced  by  a.  lo;  (a). 


Reprwliiced  by  a.  I06. 


Reproduced  by  h,  107  (ij  and 


Reproduced  by  a.  107  (3). 


Reproduced  by  b.  i  19  (3).  The 


'  Supreme  Court  i 
j  juriadiction  in  r 
I      corning  the  rev( 


t  T.-iljiiiil».  ami  the  exception 
«6  io  Parlisninil,  have  not 
b««n  expT(«i>ly  reproduced. 


>  have  i  Reproduce*!  by  a.  101  (3). 


Exempt  ion 


I  from  juriadiction 


ol  Supreme  Court. 


Repealpd,  Indian  Act  XfT  of 
i      1870,  a  L.  R.  Act,  iSgz. 
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I  Gwx  in. 

r.  70.        Rrfn^tntiooofnatirvwrraiilii   R^poalnl,  IiMliM  An  XIV  ol 
lu,  ii-Kk  i     of  Emi  IimIm  Compuiy.  1^70,  &  L.  R.  Act.  i^hij. 

n,  17.  :  JuriadiftiooolSuprrnif  CouM,    Not  rrprodiimi    ^tr)  bv  », 
L^lciitU.  lot  (t). 

nwiMi  t»  ro  iMIiTr  Uw^  u»l    This  *rctioa  is  rr|>nMtuo«il  bv 
*p*.  •.  108  »  t«r  « It  tppMn  to 

rrpraacnt  vxntiug  Uv 
TTie  expnw  Rrmt  of   nK«£c>- 
tion  ovPT  all  inhabiMiii*  of 
Cklruita  i«  omittei]  mn    no 

(.    RighlHoffathpTsof Rinduani]    OmittrtluunrMVMKwy,    May 

Mahom«lan   [•luiliRS   atul        br,  ant)  has  bewi  lo  mmf 

ml™  ot  casip.  [irftifTTol.  psipni,  modilini  or  nuprr- 

urdnl  by  Inilian  Ipgi^latiuD. 

Pown-    for    Supranr    CiHiit.    RrpnlMl.  Indian  Act  XIV  of 
Calcutta,  to  nutkv  rul»«  m  .     1S7C1,  S.  L,  R,  Act,  iSoj, 

Jiiilicial  potnn  ot  Oofwrnoi^  |  Repealed,  Indian  Act  XH'  of 
(•cnrral  in  Orancit.  1      i8;tx  S.  L.  R.  Act,  iSnj. 

Poww  of  (^vtmof^^nml  in    RepealMl,  Indian  Act  XIV  of 
Council  to  framrragnktiima        1870,  &  L.  R.  Act.  189;, 
for   provincia]   courts  and  I 
councils.  I 

Xo  action  for  acts  done  by.    Repealed.  Indian  Act  XIV  of 
I      or    by    onler    of,    judicial  :     i,1;ni.  S.  U  B.  Act.  iS-j;. 

I  "^  i 

LI.  it.,  ifi.  I  Xoticc  to  judicial  olBcw  before:  R*p**lcd,  Indian  Act  XIV  of 
{KiMccuting  him.  |      iS;o,  S.  L.  B.  Act,  iSiW. 

1*.  2;.  i)i.  I jIUpMiInI,S.  L.R.Act.  ia;i. 

(Icn.  Ill   '   The  Salt  India  Company  | 

!..»,..aS,  iol,17M. 

•w.  I  6.1.  ' I  Rfp»*lpd.  R.T1.R.  AH.  I8;3 

1.  64.  65.  Pmocilun*  by  information  1  .Special  firoc«lim>  not  repni> 
against  British  iiibjcrls  dticc<l.  .An  to  (uhslnncr,  ari- 
lEiiilty  of  extortion  in  Eitit        n.  1 19. 


•I  I 
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Session  and 
Chapter. 


Title  and  Short  Contents. 


26  (leo.  Ill, 

r.  57,  K.  31). 

33  Oeo.  ni. 

r.  52. 

88.  1-18. 


The  Bast  India  Company 
Act,  1793. 


Bemarks. 


Repealed  by  S.  L.  R.  Act,  1892. 


8.  19-  ;  Power   of   commissioners   to 
send  orders  to  India  through 
secret  committee  of  direc- 
tors. 

H.  20.    Appointment  of  secret  com- 
mittee of  directors. 


8.  2 1 .  I  Dispatches  of  secret  commit- 
tee, by  whom  to  be  pre- 
pared. 


I  Repealed  as  to  U.  K.  by  S.  L.  R. 

'      Act,  1887. 

I 

Not  reproduced.  Superseded 
fey  3  &  4  WiU.  IV,  c.  8s,  8. 
36,  and  21  &  22  Vict.  c.  106, 
s.  27.     See  8.  14. 

Xot  reproduced.  Superseded 
by  21  &  22  Vict.  0.  106.  See 
8.  14. 

Repealed  as  to  U.  K.  by  S.  L.  R. 
Act,  1887. 


8.  22.  ,  Secret  dispatches  from  India.  |  Amended  by  21  &  22  Vict.  c. 

I      106,  s.  28.     Reproduced  by 

i    8. 14  (2). 

'  The  enumeration  of  subjects 
;  in  8.  22  is  not  repeated  in 
8. 14  (2).  It  di£fer8  from  that 
given  in  21  &  22  Vict.  c.  106, 
8.  27,  as  to  dispatches  to 
India. 


8.  2 


8.  24.    Government  of  Bengal  byGov- 
emor-Cleneral  in  Council. 

Government  of  Madras  and 
Bombay  by  Gk)vemor  in 
Council. 


Number  of  members  of  council 
at  Madras  and  Bombay. 


Repealed  as  to  U.K.  by  S.L.R. 
Act,  1887. 

Xot  reproduced.  Superseded 
by  3  &  4  Will.  IV,  c.  85.  s. 
39.     See  88.  36,  49. 

Reproduced  by  s.  50  ( I ).  The 
provision  as  to  control  of 
the  revenues  is  superseded 
by  21  &  22  Vict.  c.  106, 8. 41. 
The  provisions  as  to  the 
military  authority  of  the 
Madras  and  Bombay  Gov- 
ernments are  repealed  by  56 
&  57  Vict.  c.  63. 

Modified  by  3  &  4  Will.  IV, 
c.  85, 8.  57.  Refvoduced  by 
s.  51  (2). 
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Seuionand 
Chajier, 


33  Geo.  III. 
c.  52,  «.  31. 


«.  32. 


8.  33. 


TiOe  and  Short  CotUenis, 


J*.  34- 


».  35- 


Temporary  vacancy  in  office 
of  member  of  coiincil. 


Appointment  of  Commander- 
in-chief  a8  member  of — 
Oovemor-Generars  coun- 
cil. 


Governor's  council. 
Salary  of  Commander-in-chief 
as  member  of  council. 

Commander-in-chief  in  India 
to  be  a  member  of  local 
council  while  in  Madras  or 
Bombay. 

Absence  or  illness  of  member 
of  council. 


Removal  of  officers  by  Crown. 


Remarks, 


8.  36.    Removal  of  officers  by  direc- 
tors of  East  India  Company. 
Exception  as  to  officers  ap- 
pointed by  Crown  on  de- 
fault of  directors. 

8.  37.  If  Governor  -  General,  &c., 
leaves  India  intending  to 
return  to  Europe,  his  office 
vacated. 


Evidence  of  intention  to  re- 
turn to  Europe. 

Resignation  of  office  by  Gover- 
nor-General, &c. 

Salary  and  allowances  to 
cease  from  date  of  departure 
or  resignation. 


Not  reproduced.  Supersedeil 
by  3  &  4  Will.  IV,  c.  85,  8. 
64,  and  24  &  25  Vict.  c.  67, 


8.  27. 


Not  reproduced.  Superseded 
by  24  ft  25  Vict.  c.  67,  8.  3. 
Repealed  in  part,  S.  L.  R. 
Act,  1892. 

Repealed  by  56  &  57Vict.  c.  62. 

Rei^roduced  by  9.  80. 

Reproduced  by  a.  51. 


Not  reproduced.  Practically 
superseded  by  3  &  4  Will. 
IV,  c.  85,  s.  64,  and  24  &  25 
Vict.  0.  67,  s.  27. 

Amended  as  to  communica- 
tion of  order  of  removal  by 
21  &  22  Vict.  0.  106,  s.  38. 
Reproduced  by  s.  21  (i). 

Reproducecl  by  s.  21  (2). 

Not  reproduced.  Biade  un- 
necessary by  abolition  of 
Company. 

Re-enacted  in  substance  by  3 

&  4  Will.  IV,  c.  85.  s.  76. 

Qualified  as  to  members  of 

council  by  24  &    25   Vict. 

c.  67,  s.  26.  Reproduced  by 

8.  82  (i). 
Not  reproduced.    3  &  4  Will. 

rV,  c.  85,  s.  79,  contains  no 

such  provision. 
Reproduced  by  s.  82  (2). 

Reproduced  by  s.  82  (4). 
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Session  and 
Chapter. 

Title  and  ShoH  C<,«Uit4. 

ReiiiarkK. 

33  Geo.  m. 

e.  S3,  B.  37 

Salary   and    allowaDoea   not 

Amended  by  3  t  4  WiO.  IV. 

payable  during  absence. 

0. 85,  s.  79.   Reproducwl  by 

s.  82  (2). 

'■  .13. 

Not  reprodijceii-     Superseded 

proposed   by   members   of 

by  34  &,  25  Vict.  0.  67.  a.  S, 

oonnoil. 

giring  power  to  make  rule* 

X.39. 

Fona  and  signatare  of  pro- 

Amended  by  53  (!eo.  Ht,  c. 

ceedingfl. 

15;.  "■  179.  and  Indian  Act 

SB-43(I)..=;4{T). 

S.40. 

Authority  of  Governor-Gene- 

Ee-enacted  in   more   general 

ral   in   OonnoU   over   local 

terma   by  3  A  4  Will.  IV. 

8s.  36  and  49  (I), 

8.41. 

Duty  of  local   GovBrnments 

Not  reproduced.    These  elabo- 

in  case  of  conflict  between 

orders  of  Goremot^Gemeral 

made  unnecetwary  and  un- 

in  Council   and   orders  of 

suitable  by  change  of  rir- 

directors    of    East    India 

Company. 

s.  42. 

Beatriction  on  power  of  Gov- 
eroor-Oeneral  in  Conncil  to 
make  war  or  treaty. 

s.  43. 

Local    Governments    not    to 
make  war  or  treaty  without 
orders  of  Governor-General 
in  Council   or   Bast  India 
Company. 

Beprodi.cedbyB.49(a). 

^^H 

Officers     of     local     (tovem- 

Reproduced  by  s.  49  (i). 

ments  to  obey  such  orders 

^^^^^^^B 

of    Governor  -  General     in  1                                                           ^^| 

^^^^^^^B 

Council. 

^H 

^^^^^^^^ 

Not  reprodiired.    See  note  on        ^H 

dera  of  Govornor-Genera!  in 

■ 

^^^^^^|b 

Council   liable  to   be   sus- 

^^^^^B 

pended  or  removed. 

1 

^^P                        X.  44.    Local  Oovernmeut^   to  keep 

1 

^^M                   R*.  4S.  4<^.    Prooeedinga   ogaiast    pemonH 

Rpproducad  by  5.  :3o.                    ^^| 

^H 

L 

J 
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Settianand 
Chapter. 

TlWe  and  Short  ConU^Ot. 

iienwrbt. 

33  Geo.  m, 

0.5a. 

Pawetita  Oovemoi-Oeneral  or 

at.  47-49. 

ral.  by  33  &  34.  Viot.  v.  3, 

ba;  to  act  agaiiut  opinioa 

ofuoiinoU. 

(2).  (3).  (4),  53  (5). 

B.  50. 

Qoveraor-Gauaral  oc  gover- 

by 3  &   4  Will.  IV,  c.  85, 

nor  not  to  act  agaiiust  opi- 

a. 6;,  and  24  &  25  Viot.  e.  67, 

nion  o£  council. 

H.  50. 

d.  51. 

Puwec  to  act  agaitiHt  opioioii 

of  council  not  to  be  oxer- 

by  33  *  34  Viot.  c,  3,  a.  5, 

cieed  in  certain  caaeH, 

and    by    proviaionB    as    to 
Indian  legislation. 

a.  5J. 

Not  reproduced,     j^uperiwded 

a:^  to  Governments  of  Ma- 

nor-General. 

dras  and  Bombay  by  3  &  4 
WiU.  IV,  e.  S5,  s.  67. 

"■SJ- 

Nut  reproduced.     SuperBedcd 

by  24  k  35  Vict.  c.  67,  s.  b. 

sencB  of  Gorenior-Qeneral. 

of  a  Liculonant-Gofcrnorof 
Bengal. 

B.54- 

Power   of   Governor-General 
wliile  absent  from  bis  ooun- 
oil  to  iHBue  ordera  to  local 
Govornments  and  officers. 

•■SS- 

ral's  power  tu  issua  huc)) 

Rcproducod  by  s.  47  (3). 

B.  56. 

Repealed,  24  k  25  Vict.  c.  54. 
B.  7. 

Keiirodiiced    by   s.    L13    (liual 

B.  57. 

-""■'■ 

Not  reproduced.  Repealed  by 

civil  servant  tor  appoint- 

24 &  25  Tict.  0.  54,  B.  7. 

ment. 

ss.  38-«i. 

Ro|>eal6da8toU.K.byS,L.H. 
Aa,  iHd7. 
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8ea9ionand 
Chapier, 


33  Geo.  Ill, 

C.  $2,  8.  140. 
8.  141. 


TiOe  and  Short  ConUnis, 


Procedure  for  oflfencee  under 
Act. 

Procedure*  and  limitation  of 
time  for  proceedings. 


Remarks, 


88.    142-150. 
8.  151. 

88.   152-155. 


ApiM>intment  of  justices  of  the 
[)eace. 


8.  156.  I  Admiralty     jurisdiction      of 
Supremo  Court,  Calcutta. 


8.  157.  I  Appointment  of  coroners  . 


88.  158-160. 


8.  161. 


8.  162.  I  Proceedings     in     re8[xx:t    of 


things  done  under  Act  to  be 
taken  within  three  years. 


8.  103. 

S7  Geo.  Ill, 

c  1 4*'*  s.  I. 


»S.  2,  3. 


The  East  India  Act,  1797. 
Number  of  judges  of  Supreme 
Court,  Calcutta. 

Pensions  of  judges 


Sees.  169. 

S.  119  (3),  following  21  Geo. 
Ill,  c.  70,  8.  7,  substitutee 
*  five '  for  *  six '  years. 

The  provision  in  that  section  as 
to  arrivalin  England  is  taken 
from  21  Geo.  Ill,  c.  70,  s.  7. 

The  provisions  as  to  procedure 
are  omitted  as  having  been 
superseded  by  change  of 
practice. 

Repealed,  S.  L.  R.  Act,  1S72. 

Not  reproduced.  Rep.  by  In- 
dian Act  n  of  1869. 

Repealed  as  to  U.  K.  by  S.  L.  R. 
Act,  1887. 

Not  reproduced.  EfiPect  saved 
by  8.  102  (i),  and  by  Article 
33  of  the  charter  of  the 
Calcutta  High  Court. 

Repealed,  Indian  Act  XIV  of 
1870,  S.  L.  R.  Act,  1893. 

Repealed  as  toU.  K.  by  S.  L.  R. 

Act,  1887. 

Repealed,  4  &  5  Will.  IV,  c.  33. 

See  s.  119  (3).  Superseded 
as  to  India  by  Indian  legisla- 
tion, see  Act  IX  of  1871. 

Repealed  as  to  U.  K.  by  S.  L.  R. 
Act,  1887. 

Su^Mirseded  by  24  &  25  Vict, 
c.  104, 8. 2.  Repealed,  S.  L.  R. 
Act,  1892. 

Not  reproduced.  Superseded 
by  24  &  25  Vict.  c.  104,  s.  6. 
Repealed  in  part,  8.  L.  R. 
Act^  1893. 
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Sis^uiti  and 


Tith  and  Short  Contents, 


.?7(JiH>.  Ill, 

r.  14 J,  H.  1 3     l*roviso  as  to  native  law8  and 
{coutiniud).         usaj^eH. 


Power  to  make  rules  of  pro- 
(Mtliire  fi>r  hucIi  eoHes. 

A))|HMiraiu-e  and  examination 
of  witnesses  in  sueh  ca8«!8. 


s.  14.    Xo  action  for  acta  <lonc  by  or 
I      by  order  of  judicial  otfieers. 


PrtMHHlure  for  pra^ecution  of 
judicial  otlicers. 


HvtHark's, 


e.  1$.  '  Registration    of    native  ser- 
'      vants  of  East  India  Com- 


i 


Reproduced  by  a.   108.     See 
note  to  21  Geo.  Ill,  c.  70, 
8.  17,  supra. 
^  Not  reproduced.  The  corre- 
sponding provisions  in  21 
Geo.  Ill,  c.  70,  8.  19,  as  to 
the   Supremo   Court,  Cal- 
eutt-a,  have  been  repealetl 
by  Indian  Act  XlVof  1870. 

Not  reproduced.  Supersedeil 
by  Indian  Act  XVIII  of 
1850. 

Not  reproduced.  The  corre- 
sponding provisions  in  21 
Gto.  Ill,  c.  70,  ss.  24,  25,  26, 
as  to  the  Supremo  Court  at 
Calcutta,  have  been  repealed 
by  Indian  Act  XIV  of  1870. 


i\ 


8.    16. 


I»any. 

Appeal    to    His    Majesty    in 
Council. 


8.  17.  '  Transfer  of  records  of  mayors' 
I  courts,  Ac,  to  recorders' 
;      courts. 

8.  18.  Jurisdiction  of  mayors*  courts, 
&c.,  transferred  to  recor- 
ders' courts. 

88.  19-26.  I  Provisions  as  to  recorders 

8.  27.  Forms  and  rules  as  to  process 
!  to  be  scMit  to  Board  for 
'      Affairs  of  India. 


r 


Re|)ealed,  Indian  Act  XIV 
of  1870,  S.  L.  R.  Act,  1892. 


/ 


Not  reproduced.  Does  not 
correspond  to  modern  prac- 
tice. 


8.  28.    Iioans  by  British  subjects  to    Re})roduced  by  s.  118. 
native  princes. 


8.  29.    Re|)ort  by  law  ofKcers  . 

i 
I 
j 

8.  30.  :  JuriRdiction  of  courts  of  re- 
i      quest. 

ILBBST  XJ 


Not   reproduced.      Does   not 
require  specific  enactment. 

Repealed,  Indian  Act  XIV  of 
1870,  S.  L.  R.  Act,  1892. 
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^H                   Seuioaand 
^H                        Chapter. 

TilU  and  Short  Vontenls. 

Rtmarte.                   ^H 

^^H                     39  ft  40 

■ 

^H                   Geo.  lU. 

Aot,  leoo. 

■ 

^H                        79. 

Power  of  director  of    East 
Indi  a  Coinpan;  toapportion 
territoritMi,    tevenueii,    and 

ErnmentH  nt  Madras,  Bom- 
bay, and  Bengal. 

Not  reprodnewi.     As  to  terri.    ^H 

&  25  Vict.  e.  67.  a.  47,  and 

28&29Vict,  c.  I7.S8.4,S■ 
&«B.  57.                                  ^g 

^^H 

Conslilution,      powers,     and 
jurisdiction     of     Supreme 
Court,  MBdriu. 

Reproduced  by  h.    toi.     .Sett  ^^| 
note  to  13  Geo.  IU,  e.  Sj^^H 
18.  13,  14.  Bupra.                    ^H 

^^^                                  3- 

Exemption    of    Governor   of 
Mmlras      and      Oovernor- 
Qenota]  and  their  cuuncilB 
from   jurisdiction    of    Su- 
preme Court. 

^^^^^^ 

Prauitfor  of  records  to  Supreme 
Court, 

of  1870,  S.  L.  R.  Act,  lS93.]^H 

^H 

Tranifer    of  jurisdiction    of 
Supreme  Court. 

See  note  to  1 3  Geo.  m.  c.  63.  ^H 

SB.  13,  l4,Bupra.    Repealed  ^^\ 
in  part.  S.L.R.  Act,  1891. 

^H 

SaUries  of  HadroB  judges      . 

Repealed,  a  L.  R.  Act,  1891. 

^V 

Salaries  of  Madras  judgea  to 
bo  iu  pla«e  of  pttrquieitea. 

Not     expressly     reproduced.  ^^| 
Covered  by  s.  gg.                    ^^M 

^M 

AUowanccH  to  Madras  judges 

Repealed  in  part,  S.  L.  B.  Aat^^^f 
1891.     Covered  by  s.  99-  ^^| 

^^^ 

Salaries  of  judges  of  supreme 
courta  at  Calcutta  and  Ma- 
dras, and  Recorder  of  Bora- 
bay,  to  cease  on  judge  leav 

Nor  reprwlucud.    Salarii's  aad^^^l 
allowances    of    high    com^^^H 
judges  are  now  fixed  by  t^^^H 
Secretary  of  State  under  2^^H 
&  3;  Vict.  c.  IU4,  B.  6.           ^^H 

^^^^ 

Vacancy  in  office  of  Recorder 
of  Bombay. 

Repealed  by  Indian  Act  XII^^H 
of  1870,  S.  U  R.  Act,  i»93;^^| 

^H 

Power  of  Governor  of  Madras 
in  Council  to  make  regula- 

of  187U,  S.  L.  R.  Aut,  iS9].^H 

Absence  of  Governor-General 
or  Governor  from  his  coun- 
cil. 

by  s.   S3-      Repealed  a.  t^M 
Governor-General.    S.  L.  B^^H 
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Session  and 
Chapter. 


39  &  40 
Geo.  ni, 

C.  79,  8.   12 

{eoniinuedy 


88.  13-16. 


Tiile  and  Short  ConUnU, 


8.  17. 

88.  18,  19. 

8.  20. 

88.  21,  22. 

88.  23,  24. 

8.  25. 


53  Geo.  lU, 
c.  I55» 

88.  1-32. 


M.  33-39. 

88.  40,  41. 

8.  42. 


8.43. 

88.  44-48. 
8.  49. 

8.  50. 


Saving  of  Govemor-€teneral'8 
power  to  appoint  a  vice- 
president. 


Hemarks, 


Courts  of  request  . 

Corporal  punishment    . 

Local  extent  of  jurisdiction 
of  Supreme  Court,  Calcutta. 

Grant  of  letters  of  administra- 
tion. 

Insolvent  debtors  . 

Power  to  appoint  judges  of 
supremo  courts  at  Calcutta, 
Madras,  and  Bombay,  com- 
missioners of  prize. 

The  East  India  Company 
Act,  1813. 


Control  of  India  Board  over 
colleges  and  seminaries  in 
India. 

Provision  to  be  made  for  pub- 
lic education. 


Salaries  of  bisho|)8  and  arch- 
deacons. 

Such  salaries  when  to  com- 
mence and  cease. 

Such  salaries  to  be  in  lieu  of 
fees,  &c. 

U  2 


Not  reproduced.  This  power 
was  conferred  by  33  Geo. 
Ill,  c.  52,  8.  53,  which  has 
been  supersedeil  by  24  &  25 
Vict.  c.  67,  8.  6. 

Repealed,  9  Geo.  IV,  c.  74, 
s.  1 26,  which  section  is  itself 
repealed    by    S.  L.  K.    Act, 

Repealed,  Indian  Act  XIV  of 
1870,  S.  L.  R.  Act,  1892. 

Repealed,  Indian  Act  XIV  of 
1870,  S.  Jj.  R.  Act,  1892. 

Saved  bys.  loi  (i).  Repealed 
in  part,  S.  L.  R.  Act,  1892. 

Repealed,  Indian  Act  XIV  of 
1870,  S.  Ij,  R.  Act,  1892. 

Repealed,  Indian  Act  XIV  of 
1870,  S.  L.  R.  Act,  1892. 

Repealed  by  Prize  Courts  Act, 
1894. 


Repealed,  S.  L.  R.  Act,  1873. 
Repealed,  S.  L.  R.  Act,  1874. 
Repealed,  S.  L.  R.  Act,  1873. 


Omitted  as  having  been 
made  unnecessary  by  al- 
teration of  circumstances. 


Repealed,  S.  L.  R.  Act,  1873. 

Not  reproduced.  These  sala- 
ries may  now  be  fixed  and 
altered  by  the  Secretary 
of  State  under  43  Vict, 
c.  3.  »•  3- 


*  •     •     -  « -    I  ■       t   .      .       .  ■    r     .  . .      • 


i 


■^il  !■••-•- 


"■■ •   ■  -•••i.r.  I  V:ni*^i(--'        »      lllill..-      •- 

■  ■'     ■  I-  ■  I.               I     .        fi-'Piiifi'— '      :■   .  . 

■  ■■i-ii.  ■,•■■•■     ■        I  "1, 
'■  •■■■■'  .ii 

<t««»i*>i»-  I.    •      ,      .  *  ' 


«  • 


•  'till. 


.'(l.itatfV*-  t 


•  ■  ■  ■ •.     .   .-»  I  »,' 


I    ■  "T 


»  ■■  I . 


'•^      "1.. 

***•■        t IT. .    «^  'III      -Aimiii 
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Tillr  and  Skort  Camltntt. 


*•  93-  !  fJupprannuation  allowanrefl  ol 
j      EMt  IniliB  Compftny'H  ner- 
tntR  in  EngUncl. 


».  96.  I  Pnnrprof  liiivernoT-GraerBl  in 
(.'ounoil.  and  Iho  (.iovemorfi 
of  MwlrsK  uiil  Bombay  in 
Council,  to  niakc  sriiplwi  ol 
war  for  native  oRiceni  and 
HoiilifMi. 


Power  of  ailrocatiw-Kt'ri'Tnl 
at  C'dciiUa,  Mulriw,  llnm- 
Uy,  and  Trint'o  of  W<U.ei>' 
bland,  to  lilu  infor  I  nations 
for  debts  due  to  Crown. 


.J 


I     The  Indian  Fraaldencir 
;,  (kw.  Ill,  !  Towsi  Aot,  1816. 

:.  84,  ■.   1.    Powrr-to   pxtrnd    limitn   ol 

I      pmidcnry  towna. 

I  Geo.   IV, ;    The  Indian  Blahopi  and 
c;i.  I  Conrta  Aot,  1833. 


Repniled,  8.  L.  R.  Act,  1873. 

Not  rcliroiluocf).  Aatooffirera 
transferred  to  Sorrctary  of 
State's  mtablishment,  saved 
byjift2j\1ct.  c.  io6,«.  :8. 

Not  reproduced.  There  is  no 
i-iirnw|>onrtiiiE    provision   in 

i:  ft  22  Vict,  c,  106,  8. 
18,  as  to  supFrannuation 
allowances  of  officen  Gnt 
appoint  eti  to  Secretary  of 
State's  eatabluhment. 

Repealed,  S.  L.  E,  Act,  1873. 

Not  rrprodiieed.  Supenwdril 
by  3  4  4  WiU.  IV.  c.  85.  s. 
73  ;  sec  also  74  A  l$  Vict. 


Re|«tle<l,  a.  L.  R.  Act.  1 
RepnHlue««l  by  h.  kk). 


Be|K-ale<l,  8.  L.  R.  Act,  1S7J. 
RclieaM.  K.  L.  R.  Acl,  rH74. 
Ke|>eal«l,  S.  L.  R.  Act,  1H73. 


Reproilucc<l  by  s.  59.  Rwidue 
of  Act  repraletl,  S.L.R.  Act, 
■«7J- 


Repealed,  S.  L.  R.  Act,  1873. 

Not  reproduced.  See  note  (b) 
on  s.  113.  Repe*led  as  to 
archdncans  Ity  43  Vict.  c. 
3.  «.5- 
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[CH. 


Session  and 
Chapter, 


4  Geo.  IV, 

C.  71,  8.  4. 


8.  5. 


8.  6. 


8.  7. 


Title  and  Short  Contents. 


88.  8-10. 
8.  II. 


88.   12,  13. 

88.  14-16. 

8.  17. 


8.  18. 

6  Geo.  IV, 

c.  85. 

8.   1-3. 


8.  4. 


8.  5. 


Residence  a8  chaplain  to  count 
for  pension  as  archdeacon. 


House    to    be    provided    for 

Bishop  of  Calcutta. 
Expenses    of    visitations  of 

Bishop  of  Calcutta. 

Power  of  Bishop  of  Calcutta 
to  admit  to  holy  orders. 

Constitution,  powers,  and 
jurisdiction  of  Supreme 
Court,  Bombay. 

Exemption  of  Governor  of 
Bombay  and  his  council, 
and  Governor-General,  from 
jurisdiction  of  the  court. 


Salaries   of    judges   when   to 

commence. 
Such  salaries  to  be  in  lieu  of 

fees,  &c. 


Remarks. 


Powers   of   Supreme   Courts, 
Madras  and  Bombav. 


The  Indian  Salaries 
and  Pensions  Act,  1825. 


Salaries  of  judges  of  Supreme 
Courts,  Madras  and  Bom- 
bay. 

Payments  where  judge  of  Su- 
preme Court,  Recorder  of 
Prince  of  Wales'  Island,  or 
Bishop  of  Calcutta,  dies  on 
voyage  to  India,  &c. 


Not  reproduced.  Unnecessary, 
in  view  of  the  Secretary  of 
State's  power  under  43  Vict, 
c*  3>  B.  3,  to  fix  allowances. 

Reproduced  by  s.  113.  Ex- 
tended to  bishops  of  Bfa- 
dras  and  Bombay  by  3  ft  4 
Will.  IV,  c.  8s,  8.  100. 

Reproduced  by  s.  1 10. 

Reproduced  by  s.  loi.  See 
note  to  13  Geo.  Ill,  c.  63, 
88.  13,  14,  supra. 

Reproduced  by  s.  105. 


Repealed,  S.L.R.  Act,  1873. 

I  Not  reproduced.  Superseded 
or  made  unnecessary  by 
24  &  25  Vict.  c.  104,  R.  6. 

Repealed,  S.  L.  R.  Act,  1890. 

Repealed,  S.  L.  R.  Act,  1873. 

Reproduced  by  s.  103.  See 
note  to  1 3  Geo.  Ill,  c.  63, 
88.  13,  14,  8upra. 

Repealed,  S.  L.  R.  Act,  1873. 


Repealed,  S.  L.  R.  Act,  1890. 

Not  reproduced.     Superseded 
by  24  ft  25  Vict.  c.  104,  s.  6. 


Reproduced  in  part  by  s.  11 3. 

Repealed,  as  to  Recorder  of 

Prince  of  Wales'  Island,  by 

S.  L.  R.  Act,  1878. 
Made  unnecessary  in  part  by 

24  ft  25  Vict.  c.  104,  s.  6,  and 

43  Vict,  0.  3,  8.  3. 
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^Ck^l^'^        TitU  amd  Short  CmdemU.  Rfw^uk^ 

6  Geo.   IV, 
c.  85, 
as.  6-14. lUfwakd,  &  Lu  R.  Act,  iS9a 

a.  15-    IVmioDof  BufaopofCklcfma.    Not  reproduced.   See  note  (6) 

OB  ft.  115. 


7  Geo.   IV,      The  KmI  India 
c-  56,  Art,  1898. 

ft.  5.    PlftTmeni*  to  Tepmestatire*    Reproduced  bjiL  $2  ( 3V   Sft.  i 
of  deceased  officcn.  and  2  and  reridne  of  Act 

fepcaled,  SL  Lu  R.  lct«  1S73. 

3^4  WilL     Tbe  OoTammani  of  India 
IV,  c,  85,  Acl»  18SS. 

M.i,i-    Cootiniianceolpo«er«.&c..ol    Not  lepvodnced.     Spent 
Ea«t    India   CompanT   tUl 
.\pril  30,  i>54. 
PropertT  of  Cooipanj  to  be    Not  rrprodoced.     Snpemded 
held  in  tnut  for  Qown.  bj  21   4    22  Wet,  c.   106, 

«.  I,  2. 

ea.3-18 Repealed,  S.  Lu  R.  Act,  1874. 

flL  19L Repealed,  S.  L.  R.  Act,  iS9a 

ss.  20-24. Repealed,  S.  L.  R.  Act,  1874. 


ft.  25.    Control  of  CommisnonerftOTer    Reprodoced  bv  a.  2  {2\, 
act«  of  East  India  Companj. 

26-35 Repealed,  S.  L.  R.  Act,  1874. 

ft.  36.  Coramiinication  of  secrK  or-  Reprodoced  hj  ft.  14  (i). 
«lers  to  India.  Amended  bj  21  4  22  \lct. 

c-  106.  ft.  27. 

8.  37 Repealed,  S.  L.  R.  Act,  1874. 

ft>  3S.  Preftidency  of  Fort  WtUiani  to  Not  reproduced.  This  pro- 
be diricled  into  tvo  presi-  tisiob  was  suspended  bj  5  4 
dencies  (Bengal  and  AfiraV         6WilL  IV,c.  52^8.  i.  and  16 

k  17  Vict.  c.  95,  ft.  15.  and 
has  nerer  been  brought  into 
operation.  It  is  practicaUy 
superseded  by  the  appoint- 
ment of  a  heutcnant-forer- 
nor  for  the  North-Weatetn 
^OTinces  under  5^6 
WiD.  IV.  c.  52,  s.  2, 
Power  to  declare  limiu  of  Reproduced  by  s^  57.  This 
presidencies.  prorision  is  motfified  by  28 

k  29  Vict-  c.  17,  SB.  4,  5. 
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'.  \\  X .  > ;.     '  •■  'Vi'mment  oi  liniia  ov  *  »ov-  ■  ivt'prortuvea  bv s.  vy.     Hie  pro* 
:  >.  'uor-ivt'iivrai  m  ^ouiK'ii.  ^^'i-iioii  as  to  contmt  oi    the 

"••VL11UWI  ui  Inilia  U  Minep- 

■'.  :-.<\  !<.  4.1. 

■'■  -I I,  4-.  'vriieaieii.  .S.  L.  R.  Ai  i.  'crj.. 

-   J. 

■■.  I-;,     i^iws     'M  Kit"     'V     •  ii'vrnior- ■ 
•••ficrai  III  '■  "uuucu — 

'    !jiivi.»    .-.iiiic    lunre   m  X«»t  rrpHMiuveti.      Hieiv  !•»  im 

ntiia  ius  .U'leoi  Parhsr  -lu-ii  iT'ivittiuu  m  Jj.   *!t   j; 

•••'lit.  \'ii  r.  I.-.   •-. 

)  lie  iiuiiriauvnu(K*e«i  by  N'ut   ruprtxiuceti.      '^Mpefawiwi 

lUian  i-ourttf.  <<•  lu  iawH  ui  rorce  in  BritiKii 

hi*iia   uy   iiiUiiuL   A^-t   I    ••£ 

■   «s  -  ■»        ^        _  - 

-•     ■      /  • 

.   ..1      i'..-4trii-rTiin'4        .i       --.iiHiatinii     iU'iinHim.'*-*!  i»v  >.■•-;■.;  i.      '"^u** 

V  .'4  ^.v  j;    v"'.'t.    ■     ■.-.  ".    J  J. 
. ;  <t..^ '.-.r  <  r>i«'***iMr*' •>!  «..i\j*r-     X«<r   r»*!*i"«Hniveii.      ^M|»erM*«it^i 

,-N      ■.■■•iirMiMi»»<  Jovi'»*nnr-«T»'tuTm  -     N-it  r")»ri«iiK"t:'«t.      "^'iiien**^ it'll 

:»»(  ir-vi' •  o'lnni.  v  .'4  *v  J  -  ^'I'f.     .     ,".  ^.   .  ;. 

.»'ti*rM»;i  i^t* '•»Vi>rn,ir-i  ,».fn.|-^H    .      ;li>pii>i|mM.i(   l»V  ".   4_"     4). 

■■.  ■•■|Tj \-.-  .  i'''r)t-i|. 
■'  m  |i!tv    it   ■■i't*'s  -M  — 

■.•-■.if-»:i»r-*  •»*n»*rtl  •'••\o<'ii-    rlopr'.H.iiii.'i.Mi  l»v  .-.  44 

■  ".     "!»ni"i. 
..»»-.  nil. r-«  ■.•»iit;U  '     '-iri:*-    ^-tf    r'-ifn^iiirf*!        "*M|»erst^ii»i| 

ifir..       -MIT-ll.  V  :4   V  j:    V'Kl.  •         .'.  -.       ;. 

tl«-jt*»'4if«i.  .4  .v:  jc  \"u't.  ■'.  ■— . 
ril  in  f'fiinril. 
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Session  and 
Chapter, 


3  &  4  WiU. 
IV,  c.  85, 

8.  51 

{coniinued). 


8.  52. 


M-  53-55- 


8.  56. 


8.  57- 


B.  58. 


Tiile  and  Short  Contents, 


Law8  made  by  Governor- 
General  in  Council  to  be 
laid  before  Parliament. 


Enactments  relating  to  Gover- 
nor^General  of  Bengal  to 
apply  to  Governor-General 
of  India. 


Remarks, 


Not  reproduced.  This  pro- 
vision does  not  appear  to 
apply  to  laws  made  under 
24  &  25  Vict.  c.  67. 

Not  expressly  reproduced. 


Government    of    Bengal    by 
Governor  in  Council. 


Government  of  Madras  and 
Bombay  by  Governors  in 
Council. 

Number  of  members  of  council 
at  Madras  and  Bombay. 

Government  of  Agra 


Power  to  revoke  or  suspend 
appointment  of  councils. 

Power  to  reduce  number  of 
members  of  council. 


s.  59.    Powers    of    Governor   where 
there  is  no  council. 
Powers  of  Governor  in  Council. 
I  Rights,  &c.,  of  Governors  and 
members  of  their  councils. 
Legislation  by  Governors  in 
Council. 


Sanction  required  to  creation 
of  office  or  grant  of  salary. 


8.  6a 


Repealed,  S.  L.  R.  Act,  1874. 

Not  reproduced.  Superseded 
by  the  appointment  of 
a  lieutenant-governor  of 
Bengal  under  16  &  17  Vict, 
c.  95,  s.  16. 

Reproduced  by  s.  50  (i ). 


Modified  by  3  &  4  Will.  IV, 
c.  85,  s.  57.  Reproduced  by 
s.  51  (2). 

Not  reproduced.  There  is  no 
Presidency  of  Agra.  See 
note  to  3  &  4  Will.  IV,  c.  85, 
8.  38,  supra. 

Reproduced  by  s.  50  (3). 

Reproduced  by  s.  51  (2). 


Repealed,  S.  L.  R.  Act,  1874. 
Reproduced  by  s.  50. 


-  See.  8  56. 


Not  reproduced.  Superseded 
by  24  &  25  Vict.  c.  67,  88.  29, 
et  seq. 

Reproduced  by  s.  49. 


Repealed,  S.  L.  R.  Act,  1874. 
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[cH. 


HcHnitm  and 
3  &  4  Will. 

IV,  0.  «<;, 


Title  and  ShoH  Contenis, 


Remarks, 


H.  02. 


Power  of  directors  to  make 
jirovinional  appointments  to 
any  office,  nubjcct.  in  cer- 
tain (rases,  to  approval  of 
Crown. 

Member  of  council  to  fill 
vacancy  in  ottice  of  (Jover- 
nor-(icneral. 


K.  6^  Vatrancy  in  office  of  Governor 
to  be  supplied  by  member  of 
council,  or  (if  no  council)  by 
secretary. 


Repealed,  as  to  members  of 
(lovemor-General's  coancil, 
by  24  &  25  Vict.  c.  67,  s.  2. 
Reproduced,  so  far  as  in 
force,  by  8.  83. 

Reprodaoed  by  s.  85  (4),  (5). 
S.  62  is  superseded  but  24  & 
25  Vict.  c.  67,  8.  50,  which 
provides  for  the  Governor 
of  Madras  or  Bombay  acting 
as  Govemor-GeneraU  bnt 
the  section  is  still  in  force 
with  respect  to  the  interval 
before  the  arrival  of  the 
governor  (see  24  &  25  Vict. 
c.  67,  8.  5 1 ). 

Reproduced  by  s.  86  ( i ),  (2). 


H.  <)4. 


.\uthoritv  of  ( iovcrnor-(  iene- 
ral  in  Council  over  certain 
UxMil  ( lovcrnments. 


K.  66. 


s.  f>7. 


s.  (tS. 


powers  of  (f<»vemor»  of  Ma- 
ilras,  Bombay,  [ami  Aj^raj 
not  suspcn<l<M|  by  visit  of 
Governor-*  Jeneral. 

(It)vcrnors  in  Council  to  kcM*p 
( iovcrnor-(  icneral  in  Council 
inforin<M|  of    their  prcH-e<*cl- 

I     in««. 

H.   70.  .... 

s.  71,     New  Prcsidcnr v  of  .Ajn'a  not  to 
utTc<t  f)rom{)tion  of  officers. 


Re|>ealed,  S.  L.  R.  Act,  i8<)o. 
Reproduced  by  s.  49  ( i ). 

Rc|H'alcd,  24  &  -!5  Vict.  c.  67, 

s.  2. 

Reproduced  by  s.  49  (4). 


ReprtKlucetl  by  s.  49  ( i ). 


Re|>eale<i,  S.  L.  R.  Act,  iS<x>. 
Re]>ealetl,  24  &  25  Vict.  c.  67, 


•4      ■■» 


Xot  repro<lucefl.  Xo  Presi- 
dency of  Agra  was  ever  con- 
stituted ;  see  note  to  3  &  4 
Will.  IV,  c.  85,  8.  38,  supra. 
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Session  and 
Chapter. 


3  &  4  Will. 
IV,  c.  85, 

8.  72. 


8-73. 


8.74. 


8.75. 


8.  76. 


8.  78. 


Power  to  make  articles  of  war. 
Judicial  notice  to  be  taken  of 
8uch  articles. 

Saving   of    prior   laws   until 
articles  made. 

Removal  of  officers  by  Ciown. 


Removal  of  officers  by  direc- 
tors of  flast  India  Company. 

Proviso  as  to  officers  appointed 
by  Crown  on  default  of 
directors. 


Salaries  of  Governor-General, 
governor,  and  members  of 
their  councils. 


Governor-general,  governors, 
and  members  of  council  not 
to  accept  gifts  ;  or  to  carry 
on  trade. 

Expenses  of  equipment  and 
voyage. 

8.  7y.  1  Salary  of  governor-general, 
governors,  and  members  of 
their  councils  to  be  reduced 
by  amount  of  any  pension, 
Ac.,  received  by  them. 


Power  to  make  regulations  as 
to  patronage. 


Remarks, 


Repealed,  S.  L.  R.  Act,  1874. 

Reproduced  by  s.  63  (i)  (c). 

Not  reproduced.  Superseded, 
as  to  British  India,  by  In- 
dian Act  I  of  1872,  8.  57. 

Not  reproduced.  Unnecessary. 
See  Indian  Act  V  of  1869. 

Amended,  as  to  communica- 
tion of  order  of  removal,  by 
21  &  22  Vict.  c.  106,  8.  38. 
Reproduced  by  s.  21  (i). 

Reproduced  by  s.  21  (2). 

Not  reproduced.  The  section 
(60)  as  to  appointments  made 
in  such  cases  is  repealed  by 
the  S.  L.  R.  Act,  1874. 

Reproduced  by  s.  80.  Amend- 
ed, as  to  members  of  the 
Governor-General's  council, 
by  24  ft  25  Vict.  c.  67,  8.  4. 

The  salaries  of  the  Governors 
of  Biadras  and  Bombay,  and 
of  members  of  council,  have 
since  been  fixed  by  the 
Secretary  of  State. 

Reproduced  by  s.  117  (4),  (5). 


Repealed  by  43  Vict.  c.  3,  s.  5. 


Reproduced  by  s.  80. 


Amended  by  21  &  22  Vict, 
c.  106,  8.  30.  Reproduced 
by  8.  90  (i). 


GOVERNMENT   OF    INDIA 


[CH. 


ChafUr.    i 
J  4  4  Will. 


TilU  and  Short  CoHttiU*. 


If  guvemnr-general,   Ac,  re- 

tunu  to  Europe  hU  office 

vacated. 
Reflignation  of  office  by  );over- 

nor-general,  ftc. 
Salary  nixl  »lio»'an'p»  to  cease 

from  date  of  departure  or 

reaigiution. 
Salary   and    BlIowaDcea   not 

payable  duriiiK  alwciiue. 
P*ymcntofMklariEsaiidalluw- 

■8  to  reprwontativeB. 
Disobedience  and   breach  of 


Power  to  bold  land 


I  No  dinabilitiee  in  reepect  of 
religion,  colour,  or  place  of 
birth. 

I^wH  to  bo  made  for  mitigat- 
ing and  abolishing  slavery. 


SalarioB  of  BiHhopx  of  Madras 
and  Bombay  to  be  in  lieu  of 

Ex|)cnscH  of  eriaipment  and 

voyage. 
Jurisdiction    of    Bishops    of 

Madras  and  Bombay. 


Reproduced  by  a.  8a,  except 
as  to  mode  of  rwignatioii. 
See  note  txi  33  Geo.  Ill, 


Reproduced  by  e.  83  (j). 
Reproduced  by  s.  117  (z),  (3). 

Repealed,  S.  L  R.  Act,  1S90. 

Not  rc]voduced.  ThU  direc- 
tion has  been  observed.  See 
Act  ni  of  1864. 

Repeated,  S.  L.  R.  Act,  189a 

Om  i  tied  as  nn  longer  necessary. 
May  be  repealed  or  modified 
by  Indian  legislation.  See 
32  A  33  Vict.  c.  96.  s.  3- 

Reproduced  by  s.  91. 


Not  reproduced.  This  diretv 
lion  has  been  observed  by 
the  passing  of  Act  V  of 
1.S41.  HciK'nlcd.astol'.K,, 
ij.  L.R.  Act,  1888. 

Reproduced  by  ».  11  j,  Theee 
salaries  may  no  w  be  fi  xed  and 
altered  by  the  Secretary  of 
Stateunder43Vict.c.  3,  s.  3. 

Reprmluced  by  s.  11 3. 


Not  reproduced.   Repealed  by 
43  Vict.  c.  3.  s.  5. 
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Session  and 
Ckajder. 


3  &  4  Will. 
IV,  c.  85. 
8.93. 


Title  and  Short  Contents. 


B.  94, 


Power  to  fix  and  vary  limits  of 
dioceses  of  Calcutta,  Ma- 
dras, and  Bombay. 

Jurisdiction  of  bishops  of  Cal- 
cutta, Madras,  and  Bonil>ay. 


Remarks. 


Reproduced  by  s.  no. 


Reproduced  by  s.  no. 


8.  95. 
s.  96. 


Pensions  of  bishops 


8. 97.  i  Payments  where  Bishop  of 
I  Madras  or  Bombay  dies  on 
I      voyage  to  India,  Ac. 

I 

8.  98.  i  Pensions  of  bishops 


8.  99. 


8.  100. 


Consecration  of  person  re- 
sident in  India  appointed 
to  bishopric  of  Calcutta, 
Madras,  or  Bombay. 


Bishop    of    Calcutta    to    be  i  ^ 

metro]K>litan. 
His  ju  isdiction 
Su|M'rintendence  of  archbishop. 
Subordination  of   bishops  of 

Madras  and  Bombay. 


-  Reproduced  by  s.  no. 


Repealeci,  S.  L.  R.  Act,  1 890. 

Not  reproduced.    See  note  (&) 
on  s.  n  3. 

Reproduced  by  s.  n  3. 


Not  reproduced.     Superseded 
by  43  Vict.  c.  3,  8.  3. 

Reproduced  by  s.  112, 


Visitations  of  bishops  of  Cal- 
cutta, Madras,  and  Bombay. 

8.  loi.    Limitation  to  salary  of  arch- 
deacon. 
Limitation  to  ex{)en8e  to  be 
incurred     in     respect     of 
bishops  and  archdeacons. 

8.  102.  >  Chaplains  of  Church  of  Scot* 
land. 


Reproduced  by  s.  11$. 


Grants  to  other  sects 


103-107. 


88.  108-MI. 


8.  112.    Government  of  St.  Helena 


I.  n3-n7. 


i-  Reproduced  by  s.  n  3. 


Reproduced  by  s.  11$, 

Reproduced  by  s.  116. 

Repealed,  16  ft  17  Vict.  c.  95, 
8.  36. 

Repealed,  S.  L.  R.  Act,  1874. 

Not    reproduced.      Excepted 
from  re})eal. 

Ri«|)calcd,  S.  L.  R.  Act,  1874. 
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nU  mmd  Skoft  Ci 


5*6WtiL    ThsIndteHartfe-WiHK: 

i.i ff  Bf—iwi,  a  H  B.  Act,  189a. 

^.  V    Powwrtoappoinf  toofwiint     y<it  f  eptodaeeiL    Spent. 
Kav<mior    for   th*  XortlH ' 
WJMlciii  Pkovittscs. 
QnftlifipmtuNi  fear  that  oflfee    .    RaproduPBd  by  >,  55  (3). 
Piownr  to  «leeiarp  extent  erf  that 
UentenMit-goTfraor'R — 
( I )  t«ffritoneB  .  .  ,  Xot  nptodneed.    Sopeneded 

by  28  ft  29  Vici.  c.  17,  8.  4. 
(j)airtiiority   .  ..  Not  reproduced.    Hnpemded 

'      by  17  ft  18  Vict. c.  77,11.4. 
7WIILIV.  ; 

ft  I  Vict.    Thn  Indin  OfloenP  finlirtiwi  | 
e.  47,  Aot,  IBST. 

Si.  I.  2,  3.    Leave  of  •bwnce    .  . .  See  a.  S2. 

5  ft6  Vict.  <   Tim  Indiaii  Biahopi  Aat^   ; 

e.  119.  laia.  ' 

a.  I.  ■  Fnrhnigfa  of  biehopa  .  !  Not  reprodueed.    Sapnmded 

by  34  ft  35  Vkst.  o.  62. 
Furioughailowancesofbiahopa  .  Not  reproduced.     Soperseded 

by43  Vict.  0.3,8.3. 

3.  2.    Second  furlougb  of  bishops    .    Not  reproducecL     Soperaeded 

by  34  ft  35  Vict.  c.  62. 

R.  3.    FurlouKh    allowance    to    but  ■  Not  reprodoced.     Superseded 
one  hiHhop  at  a  time.  ,      by  34  ft  35  Vict.  c.  (>2,  and 

43  Vict.  c.  3,  a.  3. 

s.  4.    Allowance  to  acting  Biahop  of  '  Nut  reproduced.     Superaeded 
Calcutta.  j      by  43  Vict.  c.  3,  h.  3. 

16  ft  17      The  OoTemment  of  India  ' 
Virt.  0.  i)S.  Act,  laSS. 

s.  I.    Continuance  of  {wwera  of  Eaat  ;  Not  reproduced.    Superaeded 
India  Company.  by  2X  ft  22  Vict.  o.  106.  a.  i. 

H8.  2  14. ,  Repealed^  S.  L.  R.  Act,  1878. 

A.  15.    SuBpenftion  of  3  ft  4  Will.  IV.  .  Not  reproduced.    See  note  to 

r.  85,  *.  ^f  as  to  division  of  3  ft  4  WilL  IV,  c.  85,  a.  ^^ 

Bengal  into  two  presidencies.  supra. 

CV>ntinnance  of  5  ft  6  Will.  IV,  Not  reproduced.     See  note  to 

c.  52,  i«.  2,  AH  to  appoint-  5   ft  6  WilL  IV,  c.  52,  a.  2, 

ment  of  a  lieutenant-jKovor-  Aupra. 
nor  of  the  North- Western 
Provinces. 
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^^J^T^        TOU  amd  Short  Caaiemia.  EemarU 


If.  k  17 
Vict.  c.  9>.     Power   to   deckre   that    the    Not  reprodiuwd.     Sofwraeded 
b.  10.        Govanor-C^cnefal  shall  not        by  ij  k  18  Vict.  c.  77.  f>.  5. 
be  Govemor  of  Bengal. 
Ptwer  to  a|»|«ciijit  a  povemor    Not  repr»diift*d.     SupcTReded 
of  Ben^Fal.  hy  a|»]iaintmeiit   of  iieuten- 

ant-frovcmor.     See  nott-  to 

24  &  25  Vict.    V.  07.  b.  40, 

infra. 

CfMCT  of  powfT  to  apfNiint  a    Not  rrprodu(*ed.   Unneeesaarj 

deputy-fEoremor  of  Bengal.        now     that     a     Ueutenani- 

govemor  of  Bengal  hatt  been 
appointed. 
Power  u>  appoint  a  lieotfenant-   Not  reproduced.    Power  exer- 

g(»vemor  of  Bengal.  ciaed. 

Serriit'  qnahtifiar.i<m  for  ofiice    Bepruduoed  bv  b.  55  (3). 

of  heuteQant-govemor. 
Power  to  declare  and  limit    Not  reproduced.      Superseded 
authority    of    Lieutenant-        by  17  A:  iS  Vict.  v.  77,  s.  4, 
Govemir  of  B«3DgaL 

fi.  17.  Power  to  constitaie  one  new  Not  reproduced.  The  power 
presidency.  >  of  appointing  a  lieutenant- 
Power  to  authorise  the  a|*-  goremor  was  exercised  and 
pointment  of  a  lieutenant-  ~  exhausted  by  the  appoint- 
govemor,  and  to  declare  the  .  ment  of  a  lieutenant-gov- 
extent  of  hi^  authority.  '    emorof  the  Punjab  in  1854. 

s.  iS. Bepealed.  28  k  29  Vict.  c.  17, 

&.  3. 

s.  19.    Enactments    mh    to    existing    Not  reproduced, 
preaidencieh   to  extend   to 
new  prehiden<'ieb. 

ss.  20.  21. Repealed,  S.  L.  B.  Act,  1878. 

22-24. Repealed.  24  ft  25  Vict.  c.  67, 

b.2y. Repealed,  S.  L.  R.  Act.  1878. 

K.  26. Repealed.  24  ft  25  Vict.  c.  07, 

a  2. 

K  27.    Ftuvif.    forfeitures,    and    e*^    Re|iroduccd  by  b.  22  (2 >(r).  (J), 
claeatb  to  form  part  of  the 
revenuefi  of  India, 
liittpusal  of  eHcheatu,  kc.  Reproduced  by  s.  34. 
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GOVERNMENT   OF    INDIA 


[CH. 


Session  and 
ChapUr, 


i6  &  17 
Vict.  c.  95, 

8.  28. 


88.  29-31. 

8.  32. 

B»-  33»  34- 
8.35- 


88.  36-43. 


17  &  18 

Vict.  c.  "jj, 

8.  I. 


8.  2. 
8.  3. 


8.  4. 


8.  5. 


f».  6. 
a.  7. 


Title  and  Short  Contents. 


Power  to  appoint  comini88ion- 
ers  to  report  on  reforma 
proposed  by  the  Indian  Law 
Commissioners. 


Regulations  as  to  leave  and 
furlough. 


Salaries  of  commander-in- 
chief  in  India  and  lieu- 
tenant-governors. 


The  Government  of  India 

Act,  1854. 
Authority  for  passing  letters 

patent  under  the  Great  Seal 
Counter-signature  of  warrants 

under  the  Royal  Sign  Manual 


Power  to  take  territory  under 
the  immediate  authority 
and  management  of  the 
Governor-General  in  Coun- 
cil. 

Saving  as  to  laws  . 

Power  to  declare  authority 
of  Governor,  &c.,  of  Bengal 
and  the  North- Western  Pro- 
vinces. 

Powers  as  to  Bengal  not  trans- 
ferred to  Lieutenant-Gover- 
nor of  Bengal  or  North- 
western Provinces  to  vest  in 
Governor-General  in  Coun- 
cil. 

Governor-General  of  India  to 
be  no  longer  Governor  of 
Bengal. 


Di^finition  of  *  India  * 


Remarks. 


Omitted  as  unnecessary.  The 
power  could,  if  necessary, 
be  exercised  without  express 
legislative  authority. 

Repealed,  S.  L.  R.  Act,  1878. 

Rei)ealed  by  s.  89. 

Repealed,  S.  L.  R.  Act,  1878. 
Reproduced  by  s.  80. 


Repealed,  S.  L.  R.  Act,  1878. 


r  Repealed,  S.  L.  R.  Act,  1892. 


Repealed,  S.  L.  R.  Act,  1878. 
Reproduced  by  s.  56. 


Reproduced  by  s.  58. 
Reproduced  by  s.  56. 


y  Not  reproduced.     Spent. 


Repealed,  S.  L.  R.  Act,  1878. 
See  defmitions  in  s.  1 24. 
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8€S9iomand 
Chapter. 


17  k  18 
Vict.  c.  7  J, 

B.8. 

21  &  22 
Vict.  c.  108, 

8.  I. 


Title  and  ShoH  Contents. 


B.  2. 


8.  3- 


B.  4. 


8.5. 

s.  6. 

R.  7. 

8.8. 

8.  9. 

8.  10. 


8.  II. 


8.  12. 


8.  13. 


Act  to  be  construed  with  16 
&  17  Vict  c.  95. 

The  GoTemment  of  India 

Act,  1858. 
Transfer  of  Government   of 

India  to  the  Crown. 
Definition  of  *  India  '    . 

Oovemment  of  India  by  the 

Crown. 
Revenues  of  India . 

Secretary  of  State  to  exercise 
powers  of  East  India  Com- 
pany. 

Counter  -  signatures  of  war- 
rants. 

Number  of  Secretaries  and 
Under-Secretaries  of  State 
who  may  sit  in  House  of 
Commons. 


Salary  of  Secretary  of  State 
and  Under-Secretaries. 

Number  of  members  of  Coun- 
cil of  India. 


First  members  of  council 

Vacancies  in  council 

Not  less  than  nine  members 
of  the  council  to  have 
resided  in  British  India. 

Members  of  council  to  hold 
office  during  good  beha- 
viour. 


Removal  of  member  on  ad- 
dress of  Parliament. 

Seat  in  council  disqualifica- 
tion for  Parliament. 

Salary  of  members  of  council. 

X 


Remarks, 


Not  reproduced. 


Not  reproduced.    Spent ;   see 

8.  2  (s.  I  of  Digest ). 
See  definitions  in  s.  124. 

Reproduced  by  s.  i. 
Reproduced  by  s.  22  (i),  (2). 


Reproduced  by  s.  2. 


Excepted  from  repeal. 


Repealed,  S.  L.  R.  Act,  1878. 
Reproduced  by  s.  2  (3). 

Amended  by  52  k  53  Vict, 
c.  65,  s.  I.    Reproduced  by 

8.3(0- 
Repealed,  S.  L.  R.  Act,  1878. 
Repealed,  S.  L.  R.  Act,  1892. 
Reproduced  by  s.  3  (3). 


Superseded  by  32  &  33  Vict, 
c.  97,  s.  2,  except  as  to  mem- 
bers appointed  under  39 
Vict.  c.  7.  Reproduced  by 
s.  3  (6). 

Reproduced  by  s.  3  (8). 

Reproduced  by  s.  4. 
Reproduced  by  s.  3  (9). 
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GOVERNMENT   OF    INDIA 


[CH. 


Session  and 
Chapter, 

TO^  and  Short  Contents. 

Hetnarks. 

21  &  22 

Vict.  c.  io6, 

Repealed,  32  &  33  Vict.  c.  97, 

8.  14. 

s.    5,   which  section  is  re- 
pealed by  S.L.R.  Act,  1883. 

88.  15,  16. 

EHtablishment  of  Secretary  of 
State. 

Reproduced  by  s.  18. 

8.  17. 

Compensation  to  officers 

Repealed,  S.  L.  R.  Act,  1878. 

8.  18. 

Superannuation  allowance  to 
officers    transferred     from 
home  establishment  of  East 
India  Company   to   Secre- 
tary of  State's  establish- 
ment. 

Not  reproduced.     Personal. 

Superannuation  allowance  to 

Reproduced  by  s.  19. 

officers  appointed  on  Secre- 

tary  of    Staters   establish- 

ment. 

8.  19. 

Duties  of  Council  of  India 

Reproduced  by  s.  6. 

Signature    and    address    of 

Reproduced  by  8.  1 5. 

orders,  &c. 

8.  20. 

Committees  of  council,  &c.     . 

Reproduced  by  s.  11. 

8.  21. 

Vice-president  of  council 

Reproduced  by  s.  8  (i),  (2). 

8.  22. 

Quorum  of  council . 

Reproduced  by  s.  7  ( i ). 

Who  to  preside  at  meetings   . 

Reproduced  by  s.  8  (3). 

Council    may    act    notwith- 

Reproduced by  s.  7  (2) 

standing  vacancy. 

Meetings  when  to  be  held     . 

Reproduced  by  s.  9. 

8.23. 

Procedure  at  meetings  . 

Reproduced  by  s.  10. 

88.  24  &  25. 

Submission  of  orders  to  coun- 
cil and  record  of  opinions. 

Reproduced  by  s.  12. 

8.  26. 

Provision  for  cases  of  urgency. 

Repvoduced  by  s.  13. 

8.  27. 

Communication  of  secret  or- 
ders to  India. 

Reproduced  by  s.  14  (i). 

8.  28. 

Secret  dispatches  to  England. 

Reproduced  by  s.  14  (2). 

s.  29. 

Appointment  by  Crown  of — 

Grovernor-goneral 

Reproiluced  by  s.  37. 

Fourth  ordinary  member 

Repealed,  S.L.R.  Act,  1878. 

of     governor  -  generaFs 

council. 

Governors  of  presidencies. 

Reproduced  by  8.  50  (2). 

Advocates-general    . 

Reproduced  by  s.  109. 
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Se^ion  and 
Chapter. 


Title  atid  8/iort  CotUentr^. 


I 


21  k  22 
Vict.  c.  106,  !  Ap|)ointiiient  of  membeni  of 
8.  29       councils  of  governor-gene- 
ral and  governors. 
Appointment    of    lieutenant- 
governors. 


{continued). 


8.  3()  '  Hi^gulations  as  to  the  making 
of  api>ointment8  in  India. 
Power  to  restore  officers  sus- 
pended or  removed. 


8.  31, 


s.  $2.  ,  Regulations  for  admission  to 
j      covenanted  civil  service. 

s.  }i.    CadetMhi))sand  other  apitoint- 
ment*». 

s.  34.  .  Ht^gulations  for  admission  to 
I      ca<ietships. 

8.  35.  I  Selection  for  cadetuhips 


8.  36. 


8-37. 


8.  38. 


8.  39 


Mode  of  making  nominations 
for  cadotshi)>8. 

Regulations  as  to  ap|H>int- 
ments  and  admission  to  ser- 
vice. 

Removal  of  officers  by  Ciown 
to  be  communicated  to 
Secretary  of  State  in 
Council. 


J^emarL'H. 


Repealed,  S.  L.  R.  Act,  1878. 


Reproduced  by  s.  55  (2). 


Reprotluced  by  s.  90. 
Not  reproduced. 

Reftealed,  S.  L.  R.  Act,  1878. 
Reproduced  by  s.  93. 


Reproduce<l  in  substance  by 
s.  20  (i). 

Spent. 

Reproduced  in  substance  by 
s.  20  ( I ). 

Not  reproduced.  Virtually 
repealed  by  abolition  of 
Indian  Army. 

Reproduced  by  s.  20  (2). 


Reproduced  by  s.  21  (i). 


Property,  &c.,  of  £ast  India 
Com]Miny — 

To  vest  in  Chown      .         .  |  Not  reproduced.     Spent. 

To  be  applied  for  purposes    Reproduced  by  s.  22  (3). 

of  Government  of  India. 


8.  40.  '  Power  of  Secretary  of  State — 

( 1 )  To  sell,  mortgage,  and 
buy  projwrty. 

(2)  To  make  contracts      .    Reproduced  by  s.  32  (i). 


Reproduced  by  s.  31. 


•.41.  ,  Control  of  Secretary  of  State    Reproduced  by  8.  23. 
over  revenues  of  India.        | 
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[CH. 


SftJtion  and  i 
Chapter. 

21    &  22 

Vict.  c.  106, 

8.  42. 


TiiU  and  ShoH  ConUnU. 


I 


8.43. 

8.44. 
8.45. 


8.  46. 

8.47- 


8.  48. 
8.  40- 

8.  50. 
8.  51. 


8.  $2. 

«»•  53- 

8.  54. 


8.   •)  %. 


8.  56. 


8.  57. 
8.   s«S. 


Bemarka, 


) 


Application  of  reyenues. 
Money     vested     in     Ciown  . 

or  accruing  from   property  |   -  Reproduced  by  8.  22. 

to   be   applied    in    aid   of    | 


revenues. 


Account  of  tSecretary  of  8tate 
in  Council  with  Bank. 


Stock  accounts  to  be  upeneil  at 

Bank. 
Every  such  account  to   be  a 

public  account. 


Powers  of  iSecretary  of  State 
a»  to  sale  and  purchase  of 
stock. 

Disposal  of  other  securities   . 

ExcrciHc  of  borrowing  powers. 

Forgery  of  bonds  . 

SyHtem   of   iMHuing   warrantn  1 
for  payni(;nt. 

Audit  of  Indian  account.s 

Accounts  to  be  annually  Uid 
))rf(>rp  Parliament. 

Communication  to  Parliament 
of  ordcrM  for  commencing 
hoMtiliticH. 

RxficnMCH  of  military  o|icra- 
tions  beyond  the  frontier. 

Military  and  naval  forces  of 
Kast  India  Company  tramt- 
ferrwl  to  the  C'rown. 

Indian  forces  of  Crown  . 

•Servant  H  of  Kast  India  Com- 
pany transferred  to  the 
Crown. 


Reproduced  by  s.  25. 

Repealed,  8.  L.  R.  Act,  1878. 
Not  reproduced.     Spent. 

Reproduced  by  s.  25  (5). 

Repealed,  8.  L.  R  Act,  1878. 
Reproduced  by  s.  22. 

Reproduced  by  s.  27. 

Reiwoduccd  by  8.  28. 

Repealed,  S.  L.  R.  Act,  1892. 

Not  reprodnce<l.  Superseded 
by  Onler  in  Council  of 
AuguHt  27,  1S60. 

Reproduced  by  8.  30. 

Reiirorluced  by  s.  2<}. 

Roproducefl  by  8.  16. 

Reiiroduce<l  by  s.  24. 
Not  reproducetl. 

Not  reproduced.  Superseded 
by  23  &  24  Vict.  c.  loa 

Not  reproduced. 
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SeMionand 
Chapter, 

21  k  22 
Vict.  c.  106, 
8.  59. 

8.  60. 


8.  61. 
8.  62. 


8.63. 
8.  64. 
8.65. 

8.  66. 

8.  67. 

8.68. 


TiOe  and  Short  Contents. 


88.  69,  7a 
8.  71. 


M8.    72.    7}. 

8.74. 
8.75. 


22    &   23 

Vift.  c.  41, 


8.   I. 


Order8  of  Ea8t  India  Com- 
pany. 

Cesser  of  functions  of  pro- 
prietors and  directors  of 
East  India  Company. 

Board  of  Control  abolished    . 

Records,  &c.,  of  East  India 
Company  to  be  delivered  to 
Secretary  of  State  in  Coun- 
cil. 

Exercise  of  powers  of  gover- 
nor-general  before  taking 
seat  in  council. 

Existing  provisions  to  be 
applicable  to  Secretary  of 
State  in  Council,  &c. 

Rights  and  liabilities  of  the 
Secretary  of  State  in  Coun- 
cil. 


Treaties,  liabilities,  and  con- 
tracts of  East  India  Com- 
pany. 

Secretary  of  State  and  Coun- 
cil of  India  not  personally 
liable. 


East  India  Company  not  to  be 
liable  in  re8))ect  of  claims 
arising  out  of  covenants 
made  bt^fore  Act. 


Commonccment  of  Art  . 


Ranarks. 


Reproduced  by  s.  123. 
Not  reproduced.     Spent. 

Not  reproduced.     Spent. 
Not  reproduced.     Spent. 


The  Qovernment  of  India 
Act,  1869. 

Power  to  sell,  mortgage,  and 
buy  pi  o|)erty  and  make  con- 
tracts in  India. 


Reproduced  by  s.  84. 


Not  expressly  reproduced.  See 
general  saving  in  s.  121. 

Reproduced  by  s.  35  (i),  (2). 


RepealtHl,  S.  L.  R.  Act,  1878. 
Reproduced  by  s.  123. 

Reproduced  by  s.  35  (3). 

Repealed,  S.  L.  R.  Act,  1878. 

Not  reproducetl.     Blast  India 
Company  dissolved. 

Repealed,  S.  L.  R.  Act,  1878. 
Not  reproduced.      Spent. 
Repealed,  S.  L.  R.  Act,  1878. 


Reproduce<l  by  h.  ^  (i).  (2) 
(5). 
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'tftm  f  jiiliiui  O«tionil«  Act, 
Ul.li. 

r»i#.i»    fifir 

|'<   |.r.||    iif    i-fiilf  f  llli-llt  1 

Jiiiiilit-r  rif  iiiriiil*»'r I  iif  jfiiVcr- 

lint    Ui  Ili'Tiii     I    •  <Mltlf  tl. 


Not  n-pr'MiiittHl.     SjK^nt- 

Not  r»*j»r«Mli»  mI.     S[)eiit. 

AiurniliMi    liy    37    k.    3.S    Vict. 
IV  •»!.  ^.  I.     R«*pruiiui^ed  by 
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Session  and 
Chapier. 

Tf^  amf  Short  Contents. 

Jiemarks, 

24  &  25 

Vict.  c.  67, 

Number  of  appointments  to 

Repealed  by  S.  L.  R.  Act,  1878. 

8-3 

be  made  by  Secretary  of 

{eoniinued). 

State. 

Proportion  of  members  who 

Reproduced  by  s.  39  (3). 

must  have  served  in  India. 

Member  to  relinquish  military 

Reproduced  by  s.  39  (5)* 

duty. 

One  member  to  be  a  barrister. 

Reproduced  by  s.  39  (4). 

Number  of  appointments  to 

Reproduced  by  s.  39  (>)• 

All 

be  made  by  Crown. 

members  are  now  appointed 
by  the  Crown.    See  32  &  33 

Vict.  c.  97,  8.  8. 

Power  to  appoint  commander- 

Reproduced  by  s.  40  (i). 

in-chief   an    extraordinary 

member. 

s.  4. 

Present  members  of  governor- 
general's    council    to   con- 
tinue. 

Not  reproduced.    Spent. 

Power    to    appoint    a    fifth 

Not  reproduced.    Spent. 

member. 

Salary  of  members 

Reproduced  by  s.  80. 

8.  5. 

Power  of  Secretary  of  State, 
or  Crown,   to    make    pro- 
visional    appointment     to 
office  of  member  of  gover- 
nor-genoraVs  council. 

Reproduced  by  s.  83. 

R.  Ti. 

Appointment  and  powers  of 
president  of  governor-gene- 
ral's council. 

Reproduced  by  s.  45. 

Powers    of    governor-general 

Reproduce*!  by  s.  47  (i). 

when  absent  from  council. 

S*   y  • 

Absence  of  governor-general 
or  president  from  council. 

Reproduced  by  s.  46. 

P.  s. 

Power    to    make    rules    and 
orders    for   governor-gene- 
ral's executive  council. 

Reproduced  by  s.  43  (2). 

R.9. 

Council  where  to  assemble 

Reproduced  by  s.  42  (i). 

Governor  of  fifadras  or  Bom- 

Reproduced by  s.  40  (2). 

bay  when  to  be  an  extra- 

ordinary member  of  gover- 

nor-general's council. 

Lieut«>nant^govemor  when  to 

Reproduced  by  s.  60  (6). 

As 

be  an  additional  member  of 

to  chief  commissioners. 

see 

the  council. 

33  Vict.  c.  3,  8.  3. 
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[CH. 


Session  and 
Chapter. 


24  &  2S 

Vict.  c.  67, 

8.  10. 


TiUe  and  Short  Contents, 


Appointment  of  additional 
members  of  council  for 
legislation. 


JUmarha. 


8.  II.    Term  of  office  of  additional 
members. 


8.  12. 


8.  13. 


8.  14. 


8.  1$. 


8.  16. 


s.  17. 


8.   18. 


8.  19- 


8.  20. 


8.  21. 


8.  22. 


Resignation  of  additional 
member. 

Power  for  governor-general 
to  fill  vacancies  of  addi- 
tional members. 

Incompleteness  of  proportion 
of  non-official  members  not 
to  invalidate  law. 

President,  quorum,  and  cast- 
ing vote  at  legislative  meet- 
ings of  the  governor-gene- 
ral's council. 

First  legislative  meeting 

Times  and  places  of  subse- 
quent legislative  meetings. 

Rules  for  conduct  of  legis- 
lative business. 

Business  at  legislative  meet- 
ings. 


Assent  of  governor-general  to 
acts  of  his  council. 

Power  of  Crown  to  disallow 
acts. 

Legislative  power  of  Gover- 

nor-Greneral  in  Council. 
Governor-General  in  Council 
not  to  have  power  to  repeal 
or  afiFect — 
(i)    The  Indian  Councils 
Act,  1861,  or 


Amended  by  55   &    56  Vict, 
c.  14,  8.  I.     Reproduced  by 

8.  61. 

Reproduced  by  s.  60. 


Reproduced  by  s.  88  (i). 

Repealed,  55  &  56  Vict.  c.  14, 
8.  4. 

Reproduced  by  s.  79  (c). 


Reproduced  by  s.  62. 


Not  reproduced.    Spent 
Reproduced  by  s.  61. 


Reproduced  by  s.  67. 


Amende<l   by  55    &   56  Vict, 
c.  14,  s.  2.     Reproduced  by 

8.  64. 

Reproduced  by  s.  65. 


Reproduced  by  s.  66. 


Reproduced  by  s.  63  (i),  (4). 
Reproduced  by  s.  63  (2). 


Reproduced  by  s.  63  (2)  (a). 
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Sesfiomamd 
Ckafier. 

24  A  25 
Vict.  c.  67, 

t.  22  I 
{eomiimmed). 


TiiU  and  Short  CwU^nU. 


Remarks, 


8.23. 


(2)  3  A  4  WilL  l\\  c.  S5, 
16  k  17  Vkt.  c.  95,  17  k 
iS  Vict.  c.  77,  21  k  22 
Vict.  c.  106,  or  22  &  23 
Vict.  c.  4i»  or  I 

I 

(3)  Any  Act  enabling  tkc : 
8ccretarj  of  State  to  raise  : 
money*  or 

(4)  The  Army  Acts,  or 

(5)  Any  Act  of  Parliament 
passed  after  i860  affect-  , 
ing  Her  >Iajc«ty*s  Indian  j 
territories.  ' 

GoTemor-Oeneral  in  Council 
not  to  have  power  to  pass 
laws  affecting  authority  of 
Piarliament,  kc.  ' 

Power  to  make  ordinances    . 
Such     ordinances     may     be ' 
superseded  by  Acts. 


Not  reproduced.  So  much  of 
these  Acts  as  is  now  in  forc«» 
is  embodieil  in  the  Digest. 
As  to  3  &  4  WilL  IV.  c.  S5, 
ss.  8i-ii6»  see  ^2  k  }Ji  Vict, 
c.  98.  s.  3. 

Reprodui*ed  by  s.  63  (2)  (r). 


Reprcduceit  by  s.  63  (2)  ((f). 
Reproduce<l  by  s.  (>3  (2)  (6). 


RepriAluced  by  a.  63  (2).  The 
reference  to  the  East  India 
Company  is  omitted  as  ob- 
solete. 

Reproduced  by  s.  6^ 

Not  reproduced  ;   covered  by 

s.64(4). 


8.  24. 


s.  25. 


8.  26. 

s.  27. 

8.28. 


s.  29. 


8.  30- 

8.  31. 


Laws    made    by    GoTcmor-  ]  Reproduced  by  s.  79  [h). 
General  in  Council  not  in-  1 
valid  because  affecting  pre-  | 
rogative  of  the  Crown. 


Validation  of  laws  made  for 
the  non-regulation  |)ro- 
vinces. 

Leave  of  absence  to  onlinary 
members  of  council. 

Vacancy  in  office  of  onlinary 
member  of  council. 

Power  to  make  rules  and 
orders  for  Executive  Coun- 
cils of  Madras  and  Bombay. 

Ap|K>intment  of  additional 
members  of  council  for 
Madras  and  Bombay. 

Term  of  office  of  additional 
members. 

Resignation  of  additional 
member. 


Not  re|>rodmvd.    Silent. 


Rt^proiluct^l  by  s.  81. 


ReproiluctHl  by  s.  87. 


R^^produced  by  s.  54  (2). 


Reproiluced  by  s.  ^2. 


Re|»roducc<l  by  s.  71  (7). 


Reproduced  by  s.  88  (i). 
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SfMumand 
Chapter. 


24  &  25 
Vict.  c.  67, 

».  33. 


8.34. 


8'3S- 

8.36. 

8.38. 
8.  39. 

R.  40. 

s.  41. 

8.  42. 


TUU  and  Short  Contenta, 


Power  for  governor  of  presi- 
dency to  iill  vacancies  of 
additional  members. 

Incompleteness  of  proportion 
of  non-official  members  not 
to  invalidate  law. 

President  of  govemor*s  coun- 
cil. 

Quorum  and  casting  vote  at 
legislative  meetings. 

First  legislative  meeting 

Time  and  place  of  legislative 
meetings. 

Rules  for  conduct  of  business 
at  legislative  meetings. 

Business  at  legislative  meet- 
ings. 

Assent  of  governor  to  acts  of 
local  council. 

AKHent  of  governor-general  to 
such  acts. 

Power  of  Crown  to  dittallow 
such  acts. 

l^egiriiativo   powers   of   local 

councils. 
Power  to  rc|K>al  laws  made  in 
India  before  1861. 


Notreprodnoed.   Bepaftled,  55 
&  56  Viot.  c.  14,  8.  4. 


Reprodoced  by  s.  79  (e). 


Local  legislature  not  to  have 
power  to  affect  Acts  of  Par- 
liament. 

8.  43.  ,  Sanction  required  to  legisla- 
tion  by  local  councils   in 
I      certain  cases. 

n.  44.  Power  to  establish  legislatures 
in  I^'ngal.  the  Xorth-West- 
ern  Provinces*  and  the  Pun- 
jab. 


Reproduoed  by  s.  73  (2). 
Reprodoced  by  s.  73  (i),  (4). 

Not  reproduced.    Spent. 
Reproduced  by  s.  73  (5). 


Reproduced  by  s.  77  (4). 

Reproduoed  by  a.  77  (i)»  (a), 
(3). 

Reproduced  by  s.  78  (i). 
Reproduced  by  s.  78  (3),  {4), 
Reproduced  by  s.  78  (5),  (6). 

Reproduced  by  s.  76  (i). 

Amended  by  55  &  56  Vict, 
c.  14,  8.  5.  Reproduced  by 
s.  76(4). 

Reproduced  by  s.  76  (2). 


Reproduced  by  s.  76  (3),  (5). 


Reproduced  by  iw.  70,  74. 
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ChapUr. 

TiUe  and  Short  Coiteiilt. 

24  ft  25 

Vicl.  c.  67. 

Coiutitution   of    counuiU   of 

«.45. 

I'rwwlure  at  mwtingn  of  lieu- 

ten  an  l-govcrnofH  COUQcil. 

■.46. 

Power  to  eoiwtilule  new  jiro- 

vim'<.<«aiiJtoa|>)..>iiitalieu- 
H-nanl-n.ivcrn.ir    for    e«;h, 
luul  declare  and  limit  bin 

r.    Power  to  fi»  and  alter  b 
I  Saviog  aa  to  laws  . 


Nomination  of  mem  bom  of 
i  lieutenant-governom*  coun- 
!      cili. 

I  Conduct  of  businem  in  Ueu- 
I  U-nanl-govemors'  councils. 
I  AiHient  l»,  anil  ilL&allowanoc 
of,  ai'Is  of  liculctmnt-govLT- 
:  Dom'  councib. 
B.  49.  ,  Previoua  anent  of  Crown  to 
]iroi' tarnation — 
IkmHtituting  coiineilii 

AltrrinK  liounilariiii . 
Ouniitilutin|jm'W|>ruvincci> 
Governor  of  Mailran  ur  Doli)- 
bay  to  nil  vacancy  in  office 
of  governor-general. 
J  2.    Baring     of     certain     rights, 

ftowcm,  and  thing*  done. 
5j.    Meaning  of  term  '  in  counril.' 


The  Indian  High  Conrta 

Act,  isei. 
Power lomtaMiHh  lii|{b  oniirti 
at   Calcutta,   tlailraii,   and 
Knmbay. 


Reproduced  by  b.  /j  ([).  (:], 

(3)- 
Rcproiluced  by  a.  75. 

Kein'oduced  by  n.  74. 


Reproiluced  by  h.  74. 

Reproduced  by  a.  74. 
Rrproiliiccd  by  b.  76. 

RcpToiluced  by  tw.  73,  79  (r), 
88. 

Reproduced  by  a.  77, 

Reproduced  by  n.  78. 


Modified  by  3S  ft  29  Vict,  c 

».  5- 
Re)irudured  by  a.  74. 
Rt-proiliicctt  by  a.  74. 
Rcproiliiced  by  a,  K5. 


Reproduced  by  b.  113. 

Kffert  reproduced  by  language 

of  DigMt,  aee  iw.  50-  54,  ftc. 

RrjK'alixt,  S.  L.  K.  Act,  lR7». 


Nol  rc])r[idiice<l.    Spent. 
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Session  and 
Chapter. 


24  &  25 
Vict.  c.  104, 
8.  2. 


8.3. 

8.  4. 


8.  5. 
6.  6. 
8.  7. 

8.8. 

8.  9. 

8.  10. 


8.  II. 


8.  12. 
8.   13. 

8.  14. 


8.  15. 


8.   16. 


Tiile  and  Short  ConUnts. 


Ck)n8titution  of  those  courts 


Tenure  of  office  of  judges 
Resignation  of  judges  to  be 
submitted  to  governor-gene- 
ral or  local  Government. 

Precedence  of  judges    . 

Salaries,  Ac.,  of  judges  . 

Vacancy  in  office  of  chief  jus- 
tice or  other  judge. 

Abolition  of  supreme  and  sadr 
courts. 

Jurisdiction   and    powers   of 
high  courts. 


ProviHiona  applicable  to  su- 
preme courts  and  judges 
thereof  to  apply  to  high 
courts  and  judges  thereof. 

Pending  proc>ee<Iings 

Exercise  of  jurisdiction  by  sin- 
gle judges  or  division  courts. 

Chief  justice  to  determine 
what  judges  shall  sit  alone 
or  in  the  division  courts. 

Powers  of  high  courts  with 
re8|)ect  to  subordinate 
courts. 

Power  to  estjiblish  new  high 
court. 

Number  and  qualifications  of 
judges  of  new  courts. 

Provisions  applicable  to  new 
courts. 


Remarks, 


Reproduced  by  r.  96.      As  to 
high  courts,  see  s.  17. 

Repealed,  S.  L.  R.  Act,  1878. 

Reproduced  by  s.  97  ( i ). 
Reproduced  by  s.  97  (2). 


Reproduced  by  s.  98. 
Reproduced  by  s.  99. 
Reproduced  by  s.  100. 

Not  reproduced.    Spent. 

Not   reproduced ;     saved    by 

8.    lOI   (l). 

Repealed,  28  &  29  Vict.  c.  15, 
8.  2,  which  section  is  itself 
repealed    by   S.  L.  R.    Act, 

1878. 

Reproduced  by  s.  loi. 


Not  reproduced.    S|)ent. 
Reproduced  by  s.  103  (i). 

R€»pro<hice<l  by  s.  103  (2) 
Reproduced  by  s.  102. 


Net  reproduce<l.  Exhausted 
by  establishment  of  high 
court  at  Allahabail. 


Reproduced  by  ss.  102,  104. 
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Session  and 
Chapter, 


24  k  25 
Viot.  c.  104, 
8.  17. 

s.  18. 


8.   19. 


28  k  29 
Vict.  c.  1 5, 

8.  I. 


Tide  and  Short  Contenis, 


Power  to  revoke,  alter,  or  8up- 
plement  letters  ]mtent  of 
high  courts. 


Remarks. 


8.  2. 
H.  3. 


8.  4. 
8.5. 

8.  6. 


28  &  29 
Vict.  c.  17, 

8.   I. 


D(>finition  of  *  barri8t4»r  * 
fiocal  government . 

The  Indian  Ilish  Courts 
Act,  1966. 

Extenuion  of  time  for  granting 
new  letters  {latent  for  high 
courts. 

Power  to  make  onlers  altering 
local  limitfl  of  jurisdiction 
of  high  courts. 

Power  to  disallow  such  orders. 


Spent. 


Repealed  by  28  &  29  Vict, 
c.  15,  8.  2,  which  section  is 
itself  re|)ealed  by  8.  L.  R. 
Act,  1878. 

Reproduced  by  s.  96. 
Reproduce<l  by  ss.  97  (2),  100, 

lOJ. 


s.  2. 


8.3. 

8.  4. 

8.  5. 


Saving  of  legislative  powers 
of  Governor  -  (reneral  in 
Council. 

The  Oovernmeni  of  India 
Act,  1805. 

Power  of  (lovemor-General 
in  Council  to  legislate  for 
British  subjects  in  Native 
States. 

Foregoing  section  to  be  read 
as  |Mirt  of  8.  22  of  24  k  25 
Vict.  c.  67. 


Power  to  apiK)int  territorial 
limits  of  presidencies  and 
lieutenant-governorships. 

Disallowance  by  Secretary  of 
State  of  proclamation  alter- 
ing boundaries  of  province. 

Sanction  of  Crown  to  procla- 
mation transferring  entire 
district. 


Not  reproduced.    S])ent. 

Rejiealed,  S.  L.  R.  Act,  1878. 

Reproduced  by  s.  104. 

Repealed,  S.  L.  R.  Act,  1878. 
Reproduced  by  8.  104. 


Reproduced  by  s.  63  ( i )  {h). 


Section  22  is  incorporated  in 
8.  64. 

Repealed,  S.  L.  R.  Act,  1878. 
Reproduced  by  s.  57. 


Reproduced  by  s.  $7,  prov.  (2). 


Repro'Juced  by  8.  57,  prov.  ( i ). 


3i8 


GOVERNMENT   OF   INDIA 


[cH. 


Session  and 
ChapUr. 

52  A  33 
Vict.  c.  97, 

8.  I. 


8.  2. 

8.3- 
8.4. 


8.5. 
8.  6. 


8.  7. 
8.8. 


32  &  33 
Vict.  c.  98, 

8.  I. 


8.  2. 
8.  3. 


33  &  34 
Vict.  c.  3, 

8.  I. 
8.  2. 


8.  3. 


TUU  and  Short  CmdemU, 


Remark*. 


The  Gorenunent  of  India 
Act,  1869. 

Vacancies*  in  Council  of  India 
to  be  filled  by  Secretary  of 
State. 

Term  of  office  of  member  of 
Council  of  India. 


Reproduced  by  s.  3  {i\. 


Reproduced  by  s.  3  (4),  (5). 


Power  to  reapix>int  member.  .  Reproduce*!  by  ».  3  (5). 


Former  Acts  to  apply  to  future  ' 
member8. 


Rcnignation  of  member . 
Pennion     of     members     ap- 
|)ointed  before  the  Act. 

Claims  to  compensation 

Apix>intment  of  ordinary 
members  of  the  councils  of 
the  governor-general  and 
governors. 

The  Indian  Councils  Act, 
1860. 

Power  of  Grovernor-Grenoral 
in  Council  to  legislate  for 
native  Indian  subjects. 


Power  to  repeal  or  aineiul 
SH.  81  to  86  of  3  &  4  Will. 
IV,  c.  85. 

The  Qovemment  cf  India 

Act,  1870. 
Power  to  make  regulations    . 

Regulations  to  be  sent  to 
Secretary  of  State. 

Laws  and  regulations  to  con- 
trol and  supersede  prior 
regulations. 

Lieutenant-governor  or  chief 
commissioner,  when  to  be 
an  additional  member  of 
governor-general's  council. 


Effect  reproduced  by  language 
of  Digest. 

Repealed,  S.  L.  R.  Act,  1883. 

Reproduced  by  s.  3  (7). 
Reproduced  by  s.  3  (6).     Qn. 
expired  ? 

Reproduced  by  s.  5. 

Reprwiuced  by  as.  39  ( i )  and 

51  (0. 


Reproduced  by  s.  63  (i)  (c). 


Repealed,  S.  L.  R.  Act,  1883. 

Effect  reproduced  by  language 
of  Digest. 


Reproduced  by  s.  68. 
Reproduced  by  s.  68  (3). 

Reproduced  by  8.  68  (2). 
Reproduced  by  8.  60  (6). 
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Sessiomand 
Chapter, 


33  *  34 
Vict.  0.  3, 

8.4. 


B.  6. 


33*34 
Vict.  c.  S9, 

8.  I. 


8.  2. 


34  *  35 
Vict.  c.  34, 


8.  I. 


8t 


TUU  and  Short  ConUnts. 


8.  3. 


34  *  35 
Vict.  c.  62, 

8.  I. 


37  A  38 
Vict.  c.  77, 

8.  13. 


Power  of  governor-general  to 
act  against  opinion  of  coun- 
cil. 

Power  to  ap|)oint  nativiw  of 
India  to  ofticen  reserved  to 
the  covenanted  civil  ser- 
•vice. 

The  Sast  India  Contraota 
Act,  1870. 

Validity  of  dee<l,  &c. 

Power  to  vary  form  of  execu- 
tion of  assurances. 

The  Indian  OounciU  Act, 
1871. 

Validation  of  Acts  of  local 
legislatures  conferring  ju- 
risdiction over  European 
British  subjects. 

Committal  of  European  British 
subjects. 

Power  of  local  legislatures  to 
amend  and  refieal  Acts 
declare<]  valid  by  Indian 
Act  XXII  of  187a 

The  Indian  Bishops  Act, 

1871. 
Power  to  make   rules  as  to 

leave  of  absence  of  Indian 

bishops. 
Proviso     as     to      limits     of 

expense. 

The  Colonial  Clergy  Act, 
1874. 

Provisions     as      to     Indian  j 
bishops. 


Remarks. 


Repealed,  S.  L.  R.  Act,  1883. 
Reproduced  by  s.  44  (2),  (3). 


Reproduced  by  s.  95. 


Reiiealed,  S.  L.  R.  Act,  1883. 
Reproduced  by  s.  i^  (3). 


Reproduced  by  s.  79  (f ). 


Not  reproducwl.  Sujxirseded 
by  Indian  Act  X  of  1882, 
8.  447. 

Not  reproduce<l.  Sujicrsedetl 
by  55  &  56  Vict.  c.  14,  8.  5. 
See  8.  76  (4). 


Reproduced  by  s.  1 14. 


Reproduced  by  s.  11 3. 


Reproduced  by  s.  110  (5). 
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Session  and 
Chapter. 


37  &38 
Vict.  c.  91, 

8.  I. 


Tide  and  Short  ConienU, 


Remarks. 


8.  2. 


8.  3. 


39  &  40 
Vict.  c.  7, 

8.  I. 


43  Vict, 
c.  3,  8.  I. 


s.  2. 


8.  3. 


8.  4. 


The  Indian  Councils  Act, 
1874. 

Power  to  appoint  a  sixth  mem- 
ber to  governor-general's 
council. 

Provisions  as  to  other  mem- 
bers to  apply  to  the  sixth 
member. 

The  sixth  member  to  be  called 
member  for  public  works. 

Power  to  diminish  number  of 

members  of  govemor-gene- 

ral's  council  to  five. 
When  number  diminished,  no 

temporary  appointment  to 

be  made. 

Saving  of — 

(i)  24  &  25  Vict.  c.  67,  8. 
8,  and  33  &  34  Vict.  c.  3, 

8.  5. 

(2)  Powers  of  governor- 
general  in  respect  of  his 
council. 

The  Council  of  India  Act, 
1876. 

Appointment  to  Council  of 
India  of  persons  with  pro- 
fessional or  other  peculiar 
qualifications. 

The  Indian  Salaries  and 

Allowances  Act,  1880. 
Short  title 

Allowances  of  certain  officials 
for  equipment  and  voyage. 

Power  to  fix  salaries  and 
allowances  of  bishops  and 
archdeacons  of  Calcutta, 
Madras,  and  Bombay. 

Saving  as  to  salaries  at  com- 
mencement of  Act. 

Charges  on  Indian  revenues 
not  to  be  increased. 


Reproduced  by  s.  39  (i),  (2). 


Reproduced  in  substance  by 
s.  39  (2). 

Reproduced  by  s.  S7, 


Y 


Provisions  saved  reproduced 
by  Digest. 


Reproduced  by  s.  3  (6). 


Not  leproduced.    Spent. 
Reproduced  by  as.  80,  113  (i). 

Reproduced  by  s.  113(1). 


8.  5.  I  Repeal  of  enactments 


Not  reproduced.     PersonaL 


Reproduced  by  ss.  80,  113. 


Repealed,  S.  L.  R.  Act,  1894. 
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SeMtom  amd ' 
Chapier. 


Tide  and  Short  ComUtUs, 


Btmarks. 


44  *  45 
Vict.  c.  63, 

8.   I. 


8.  2. 

47  ft  48 
Vict.  c.  3$, 

B.  I. 
M.  2,  3. 


The  Indian  Ofllod  Aaditor 

Act,  1881. 
Superannuation  allowance  of 
India  Office  auditor  and  his 
assistants. 


8.  4. 


8.  6. 


5^  *  53 

Vict.  c.  65, 

8.  I. 


8.  2. 

55  *  56 
Vict.  c.  14, 

8.  I. 


Short  title 


Reproduced  by  s.  30  (u>)  and 
8.  126. 


.  '  Not  reproduced. 


The  Indian  Marine  Senrice 

Act,  1884. 
Short  title     .         .        •         . 

Power  of  GoTemor->General  in 
Council  to  make  laws  for 
the  Indian  Marine  Service. 

Such  laws — 

to  have  same  force  as  Acts 
of  Parliament. 

to  be  judicially  noticed  by 
all  courts. 

Restriction  on  legislation  af- 
fecting high  courts. 

Power  to  place  Indian  Marine 
Service  under  Naval  Dis- 
cipline Act  in  time  of 


8.  2. 

■•3- 
8.4. 


11*MUIT 


The  Coonoil  of  India  Bedoo- 

iion  Act,  1888.' 
Power  to  reduce  number  of 
Council  of  India. 

Short  title     .        .        .        . 

The  Indian  Counoila  Act, 
1888. 

Increase  of  number  of  mem- 
bers of  Indian  legislative 
councils. 

Business  at  legislative  meet- 
ings     

Moaning  of  expressions  re- 
ferring to  Indian  territories. 

Vacancies  in  number  of  addi- 
tional members  of  councils. 

T 


Not  reproduced. 

Reproduced  by  s.  63  (i)  {d), 
(5X  (0). 


Not  reproduced.    There  is  no 

such  provision  in  24  ft  25 

Vict^  c.  67. 
Not  reproduced.    As  to  Indian 

courts,  see  Indian  Act  I  of 

1872,  8.  sj. 

Reproduced  by  s.  63  (3). 


Left  outstanding. 


Reproduced  by  8.  3  ( i ). 


Not  reproduced. 


Reproduced  by  ss.  60,  71,  j}. 


Reproduced  by  ss.  64,  yj. 


Reproduced  by  8.  6a 


Reproduced  by  a.  88. 
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Session  and 
Chapter. 

55  &  56 
Vict.  c.  14, 

B.  5. 

8.  6. 
8.  7. 

8.8. 

56  &  57 
Vict.  c.  70, 

9.  5. 

3  Edw.  VII, 

c.  II. 

4  Edw.  VII, 

0.  26. 


Tide  and  Short  Contents. 


Powers  of  Indian  local  legis- 
latures. 

Definitions     .... 

Saving  of  powers  of  Governor- 
General  in  Council. 

Short  title     .... 

The  East  India  Loan 
Act,  1893. 

Signature  of  debentures  and 
bills 

The  Contracts  (India  Office) 
Act,  1903. 

The  Indian  Councils  Act, 
1904. 


Remarks. 


Reproduced  by  s.  76. 

Reproduced  by  ss.  70,  74,  72' 
Not  reproduced. 

Not  reproduced. 


Reproduced  by  s.  9. 


Reproduced  by  s.  32. 


Reproduced  by  s.  39. 


CHAPTER  IV 

APPLICATION    OF   ENGLISH    LAW    TO    NATIVES    OF 

INDIA  ' 

English  law  was  introduced  into  India  by  the  charters  Intro- 
under  which  courts  of  justice  were  established  for  the  three  English 
presidency  towns  of  Madras,  Bombay,  and  Calcutta.     The  ^^*|[|*^ 
charters  introduced  the  English  common  and  statute  law  in 
force  at  the  time,  so  far  as  it  was  applicable  to  Indian  circum- 
stances.    The  precise  date  at   which   English   law   was  so 
introduced  has  been  a  matter  of  controversy.     For  instance,  it 
has  been  doubted  whether  the  English  statute  of  1728,  under 
which  Nuncomar  was  hanged,  was  in  force  in  Calcutta  at  the 
time  of  his  trial,  or  of  the  commission  of  his  offence.     So  also 
there  has  been  room  for  argument  as  to  whether  particular 
English  statutes,  such  as  the  Mortmain  Act,  are  sufficiently 
applicable  to  the  circumstances  of  India  as  to  be  in  force 

^  This  chapter  is  based  on  a  paper  road  before  the  Society  of  Comparative 
Legislation  in  1896. 

Among  the  most  accessible  authorities  on  the  subject  of  this  chapter 
are  Harington*8  Analysis  of  the  Bengal  Regulations,  Beaufort *s  Digest  of 
the  Criminal  Law  of  the  Presidency  of  Fort  William,  the  introduction  to 
Morley's  Digest  of  Indian  Cases,  the  editions  published  by  the  Indian 
Legislative  Department  of  the  Statutes  relating  to  India,  of  the  general 
Acts  of  the  Governor-General  in  Council,  and  of  the  Provincial  Codes, 
and  the  Index  to  the  enactments  relating  to  India.  The  numerous 
volumes  of  reports  by  Select  Committees  and  by  the  Indian  Law  Com- 
missioners contain  a  mine  of  information  which  has  never  been  properly 
worked. 

The  best  books  on  existing  Hindu  law  are  those  by  Mr.  J.  D.  Mayne 
and  by  West  (Sir  Raymond)  and  Buhler,  written  for  the  Madras  and  Bom- 
bay points  of  view  respectively.  Sir  R.  K.  Wilson  has  published  a  useful 
Digest  of  Anglo- Mahomedan  l^aw.  Reference  should  also  be  ma<Ie  to  the 
series  of  Tagore  I^aw  I^ectures.  Mr.  C.  L.  Tupper  and  Sir  W.  H.  Rattigan 
have  written  on  the  customary  law  of  the  Punjab. 

On  the  general  subject  dealt  with  by  this  chapter  see  Bryce,  Studies  in 
History  and  Jurisprudence,  Essay  II. 
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The  object  of  the  East  India  Company  was  to  make  as  Gradual 
little  alteration  as  possible  in  the  existing  state  of  things,  tion  of 
Accordingly  the  country  courts  were  required,  in  the  adminis-  j^^*°** 
tration  of  criminal  justice,  to  be  guided  by  Mahomedan  law. 
But  it  soon  appeared  that  there  were  portions  of  the  Maho- 
medan law  which  no  civilized  Government  could  administer. 
It  was  impossible  to  enforce  the  law  of  retaliation  for  murder, 
of  stoning  for  sexual  immorality,  or  of  mutilation  for  theft, 
or  to  recognize  the  incapacity  of  unbelievers  to  give  evidence 
in  cases  affecting  Mahomedans.  The  most  glaring  defects  of 
Mahomedan  law  were  removed  by  regulations,  and  an  inter- 
esting picture  of  the  criminal  law,  so  patched  and  modified, 
as  it  was  administered  in  the  country  courts  of  Bengal  about 
the  year  1821,  is  given  in  Mr.  Harington's  Analysis  of  the 
Bengal  R^ulations^  The  process  of  repealing,  amending, 
and  supplementing  the  Mahomedan  criminal  law  by  enact- 
ments based  on  English  principles  went  on  until  the  Maho- 
medan law  was  wholly  superseded  by  the  Indian  Penal  Code 
in  i860  ^  A  general  code  of  criminal  procedure  followed  in 
1861,  and  the  process  of  superseding  native  by  European  law, 
so  far  as  the  administration  of  criminal  justice  is  concerned, 
was  completed  by  the  enactment  of  the  Evidence  Act 
of  1872. 

With  respect  to  civil  rights,  Warren  Hastings'  plan  of  1772  Obaerv- 

ancc  of 

directed,  by  its  twenty-third  rule,  that  '  in  all  suits  regarding  native 
marriage,  inheritance,  and  caste,  and  other  ^  religious  usages  f^'nJ]) "  *^ 
and  institutions,  the   laws   of   the   Koran   with   respect   to  1»^- 
Mahomedans,  and  those  of  the  Shaster  with  respect  to  Gentus 
(Hindus)   shall  be  invariably  adhered   to.'     *  Moulavies  or 
Brahmins  '  were  directed  to  attend  the  courts  for  the  purpose 

^  See  alito  Sir  R.  K.  Wilson's  Introduction  to  A  n^flo- Mahomedan  Law, 
p.  113  ;  and  for  a  description  of  the  criminal  law  of  India  as  it  existed  in 
1852,  see  the  evidence  given  in  that  year  by  Mr.  F.  Millett  before  the  Select 
Committee  of  the  House  of  Lords  on  the  I'last  India  Company's  Charter. 

■It  had  bet»n  previously  su|)erseded,  in  1827,  by  a  written  code  in  the 
Bombay  Preaiidency  (Morley,  DigeM,  Introduction,  pp.  cliv,  clxxvi). 

'  The  use  of  *  other  *  implies  that  marriage  and  inheritance  were  treated 
as  religioui  institutions. 


3=6 


GOVERNMENT   OF    INDIA 


[c«. 


of  expounding  the  iiiw  and  giving  asBistance  in  framing  the 
decrees  ' . 

Tlie  famous  '  Regulating  Act '  of  1773  empowered  the  I 
Governor- General  and  Council  iff  Bengal  to  make  rules,  ] 
ordinancee,  and  regulations  for  the  good  order  and  civil  1 
government  of  the  settlement  at  Fort  William  (Calcutta)  and  I 
other  factories  and  places  subordinate  thereto,  and  in  1780  J 
the  Government  of  Bengal  exercised  this  power  by  issuing.  1 
a  code  of  regulations  for  the  administration  of  justice,  which  I 
contained  a  section  (27)  embodying  the  provisions  and  oxact'  I 
words  of  Warren  Hastings'  regulation.  A  revised  code  of  1 
the  following  year  re-enacted  this  section  with  the  additionl 
of  the  word  '  succession.' 

The  English  Act  of  1781  (21  Geo.  Ill,  c.  70).  which  was  1 
passed  for  amending  and  explaining  the  Regulating  Act,  j 
recognized  and  confirmed  the  principles  laid  down  by  Warren  I 
Hastings, 

Whilst  empowering  the  Supreme  Court  at  Calcutta  to  hear  I 
and  determine  all  manner  of  actions  and  suits  against  all  and  -1 
singular  the  inhabitants  of  Calcutta,  it  provided  (s.  17)  that  j 
'  their  inheritance  and  euccession  to  lands,  rents,  and  goods,  [ 
and  all  matters  of  contract  and  dealing  between  party  and  j 
party,  shall  ho  determined  in  the  case  of  Mahomedans  by  | 
the  laws  and  usages  of  the  Mahomedans,  and  in  the  case  at  ] 
GentuB  (Hindus)  by  the  laws  and  usages  of  Gentua ;    and 
where  one  only   of  the  parties  sliall  be  a    Mahomedan    ot 
Gentu,  by  the  laws  and  usages  of  the  defendant.'     It  went 
on  to  enact  (s.  18)  that  '  in  order  that  regard  should  be  had 
to  the  civil  and  religious  usages  of  the  said  natives,  the  rights  ] 
and  authorities  of  fathers  of  families  and  masters  of  familieSi  | 
according  as  the  same  might  have  been  exercised  by  the  Gentu  | 
or  Mahomedan  law,  shall  be  preserved  to  them  respectively  1 
within  their  said  families ;   nor  shall  any  acts  done  in  cons»-  J 
quence  of  the  rule  and  law  of  caste  respecting  the  members  1 
of  the  said  families  only  be  held  and  adjudged  a  crimts'l 
'  This  (iireclion  waa  ro[*ali«l  by  Act  XI  of  1864. 
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although  the  same  may  not  be  held  justifiable  by  the  laws 
of  England.'  Enactments  to  the  same  effect  liave  been 
introduced  into  numerous  subsequent  English  and  Indian 
enactments  ^. 

These  provisions  of  the  Act  of  1781,  and  the  corresponding 
provisions  of  the  Act  of  1797  relating  to  the  recorders'  courts 
ot  Madras  and  Bombay  (afterwards  superseded  by  the 
supreme  courts,  and  now  by  the  high  courts),  are  still  in  force, 
but  are  not  included  in  the  list  of  English  statutory  pro- 
visions which,  under  the  Indian  Councils  Act  of  1861  (24 
&  25  Vict.  c.  67),  Indian  legislatures  are  precluded  from 
altering.  Consequently  they  are  alterable,  and  have  in  fact 
been  materially  affected,  by  Indian  legislation.  For  instance, 
the  native  law  of  contract  has  been  almost  entirely  super- 
seded by  the  Contract  Act  of  1872  and  other  Acts.  And 
the  respect  enjoined  for  the  righU  of  fathers  and  masters  of 
famihes  and  for  the  rules  of  caste  did  not  prevent  the  Indian 
legislature  from  abolishing  domestic  slavery  or  suttee. 

A  Bengal  regulation  of  1832  (VII  of  1832),  whilst  re-enact-  The  Lex 
ing  the  rules  of  Warren  Hastings  which  had  been  embodied 
in  previous  regulations,  qualified  their  application  by  a  pro- 
vision which  attracted  little  attention  at  the  tim?,  but  after- 
wards became  the  subject  of  considerable  discussion^.  It 
declared  that  these  rules  '  are  intended  and  shall  be  held  to 
apply  to  such  persons  only  as  sliall  be  bona  fide  professors  of 
those  religions  at  the  time  of  the  application  of  the  law  to 
the  case,  and  were  designed  for  the  protection  of  the  rights 
of  such  persons,  not  for  the  deprivation  of  the  rights  of  others. 

*  See  e.  g.  37  Geo.  Ill,  c.  142  (relating  to  the  recorders'  courts  at  Madras 
and  Bombay),  ss.  12,  13  ;  Bombay  Regulation  IV  of  1827,  s.  26 ;  Act  IV 
of  1872,  8.  5  (Punjab),  as  amended  by  Act  XII  of  1878  ;  Act  III  of  1873, 
«.  16  (Madran) ;  Act  XX  of  1875,  s.  5  (Central  Provinces) ;  Act  XVIII  of 
1876,  s.  3  (Oudh) ;  Act  XII  of  1887,  s.  ^7  (Bengal,  North- Western  Provinces, 
and  Assam) ;  Act  XI  of  1889.  s.  4  (Lower  Burma) ;  and  clauses  19  and  20 
of  the  Charter  of  1865  of  the  Bengal  High  Courts,  the  corresponding  clauses 
of  the  3kladras  and  Bombay  Charters,  and  clauses  13  and  14  of  the  Charter 
of  the  North-Westem  Provinces  High  Court. 

'  See  Morley*8  Digest,  Introduction,  pp.  clxxiii,  clxxxiii. 
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Whenever,  therefote,  in  any  civil  soit,  tlie  partieB  to  mch 
raits  may  be  of  different  peisnaaionB,  wiiere  one  party  ahall 
be  of  the  Hindo  and  the  oth^  of  the  Mahomedan  peianawion, 
or  where  one  or  more  of  the  parties  to  soch  aoit  ahaU  not 
be  either  €ji  the  Mahomedan  or  Hindo  penwiaaion^  the  lawa 
€ji  thoee  religions  shaU  not  be  permitted  to  operate  to  deprive 
soch  party  or  parties  of  any  property  to  which,  bat  for  the 
operation  of  such  kws,  they  wookl  have  been  entitled.  In 
all  mch  cases  the  decision  shall  be  governed  by  the  principtes 
of  justice,  equity,  and  good  conscience;  it  being  cleariy 
ondentood,  however,  that  thfe  provisicm  shall  not  be  con* 
sidered  as  justifying  the  introduction  of  the  Jgnglkh  or  any 
foreign  law,  or  the  application  to  such  cases  ot  any  rules  not 
sanctioned  by  those  principles.' 

In  the  year  1850  the  Government  of  India  passed  a  law 
(XXI  of  1850)  of  which  the  object  was  to  extend  the  princiide 
of  this  regulation  throughout  the  territories  subject  to  the 
government  of  the  East  India  Company.  It  declared  that 
'  80  much  of  any  law  or  usage  now  in  force  within  the  terri- 
tories subject  to  the  government  of  the  East  India  Company 
as  inflicts  on  any  person  forfeiture  of  rights  or^  property, 
iff  may  f^  held  in  any  way  to  impair  or  affect  any  right  of 
inheritarirM*,  by  reason  of  his  or  her  renouncing  or  having 
lieen  excluded  from  the  communion  of  any  religion,  or  being 
df^>rived  of  caste,  shall  cease  to  be  enforced  as  law  in  the 
courts  of  the  East  India  Company,  and  in  the  courts  estab- 
lislied  by  Royal  charter  within  the  said  territories.' 

This  Act,  which  was  known  at  the  time  of  its  passing  as 
the  I>ex  Lrx;i  Act ',  and  is  still  in  forc^  excited  considerable 
op]>OHition  among  ortliodox  Hindus  as  unduly  favouring 
couvertH,  and  lias  been  criticized  from  the  Hindu  point  of 

*  An  attempt  has  bctcn  made  to  argue  that  this  phrase  was  an  accidental 
inifiprint  fur  *  rightH  uf  profiorty.'  But  there  seems  no  foundation  for  this 
NUggoMtion. 

*  Huh  title  in  a  miHnonier.  It  was  properly  applied  to  other  proTisioos 
which  worn  subsequently  dropped.  8ee  the  evidence  of  Mr.  Oameran 
l>cfure  the  Helect  Committee  of  the  House  of  Lords  in  1853. 
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view  with  respect  to  its  operation  on  the  guardianHhip  of 
children  in  a  case  where  one  of  two  parents  had  been  couverttKl 
from  Hinduism  to  Mahomedanism. 

It  will  have  been  observed  that  Warren  Hastings'  rule  Jaw  ai>- 
and  the  enactments  based  upon  it  apply  only  to  Hindus  and  |N*r8oni« 
Hahomedans.    There  are,  of  course,  many  natives  of  India  ^^jj^^ 
who  are  neither  Hindus  nor  Maliomedans,  such  as  the  Portu-  nor 
gueee  and  Armenian  Christians,  the  Parsees,  the  Sikhs,  the  IiuhIuhh. 
Jains,  the  Buddhists  of  Burma  and  elsewhere,  and  the  Jews. 
The  tendency  of  the  courts  and  of  the  legislatures  has  btH'^n 
to  apply  to  these  classes  the  spirit  of  Warren  Hastings'  rule 
and  to  leave  them  in  the  enjoyment  of  family  law,  except  so 
far  as  they  have  shown  a  disposition  to  place  themselves 
under  English  law. 

When  Mountstuart  Elphinstone  legislated  for  the  terri-  Rulen  a« 
tories  then  recently  annexed  to  the  Bombay  Presidency,  ^^^^  jj^ 
Anglo-Indian  administrators   had  become  aware  that   the  ^^^^^^ 
sacred  or  semi-sacred  text-books  were  not  such  trustworthy  Punjab. 
guides  as  they  had  been  supposed  to  be  in  the  time  of  Warren 
Hastings,  and  that  local  or  personal  usages  played  a  much 
more  important  part  tlian  had  previously  been  attributtni 
to  them.    Accordingly,  the  Bombay  regulation  deviated  from 
the  Bengal  model  by  giving  precedence  to  local  usage  over 
the  written  Mahomedan  or  Hindu  law\     Regulation  IV  of 
1827  (s.  26),  which  is  still  in  force  in  the  Bombay  Presidency, 
directed  that  *  The  law  to  be  observed  in  the  trial  of  suits 
shall  be  Acts  of  Parliament  and  regulations  of  Government 
applicable  to  the  case ;    in  the  absence  of  such  Acts  and 
regulations,  the  usage  of  the  country  in  which  the  suit  arose  ; 
if  none  such  appears,  the  law  of  the  defendant,  and,  in  the 
absence  of  specific  law  and  usage,  justice,  equity,  and  good 
conscience  alone.'     The  same  principle  has  since  been  applied 

'  It  is  also  important  to  observe  that  the  Mahomedan  criminal  law  had 
not  been  introduced  into  the  territories  under  Bombay  to  anything  like 
the  lame  extent  as  into  Bengal.  See  on  this  subject  the  Judicial  Letters 
from  Bombay  of  July  29,  18 18,  pars.  1S6  seq.,  printed  in  the  Reports  to 
Farliament  on  East  India  Affairs  for  the  year  18 19. 
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to  the  Punjab,  which  is  pre-eminently  the  land  of  custonioij]. 
law,  and  where  neither  the  gacred  text-books  of  the  Hindus 
nor  those  of  the  Maliomedana  supply  a  safe  guide  to  the 
usages  actually  observed.  In  this  province  the  Punjab  Laws 
Act '  expressly  directs  the  courts  to  observe  any  custom, 
appUcable  to  the  parties  concerned,  which  is  not  contrary 
justice,  equity,  or  good  conscience,  and  has  not  been  altered 
abolished  bylaw,  or  declared  by  competent  autborityto  bcvoii 

Native  Christians  have  for  tlie  most  part  placed  themselvi 
or  allowed  tliema  Ives  to  be  placed,  under  European  law.' 
Ab  long  ago  as  i8j5  the  Armenians  of  Bengal  presented 
a  petition  to  the  Gov e.nor- General,  in  which,  after  setting 
forth  the  destitution  of  their  legal  condition,  they  added, 
'  As  Armenians  have  ceased  to  be  a  nation  since  the  year  0$. 
our  Lord  1375,  and  no  trace  of  their  own  law  is  now  to  bo 
discove.'ed  ■',  your  petitioners  humbly  submit  that  the  Ifti 
of  Ei^land  Is  the  only  one  that  can,  upon  any  sound  principl 
be  allowed  to  prevail  ^.' 

The  Paraees  have  obtained  tlie  enactment  of  an  inl 
suecesfiion  law  of  their  own  (XXI  of  1865). 

In  matters  for  which  neither  the  authority  of  Hindu 
Mahoniedan  text-books  or  advisers  nor  the  regulations  ai 
other   enactments    of   the   Government   supplied   sufficiei 
guidance,  the  judges  of  the  civil  courts  were  usually  direct 
to  act  in  accordance  with  '  justice,  equity,  and  good  con: 
science.'     An  Englishman   would   naturally   interpret   these' 
words  as  meaning  such  rules  and  principles  of  English  law 
as  he  happened  to  know  and  considered  applicable  to  the 
case  ;  and  thus,  under  the  influence  of  English  judges,  native 
law  and   usage   were,   without   express   legislation,    largely 
supplemented,  modified,  and  superseded  by  English  law. 

The  inquiries  and  reports  which  preceded  the  Charter 
•  of  1853  directed  attention  to  the  unsatisfactory  conditii 

'  IV  of  1S72.  s.  5,  OS  alltred  by  Xn  of  187S,  a.  1. 
'  This,  of  course,  is  merely  the  statement  of  the  Bengal  Armieniuu  ^ 
tSjri,      Sea  DnrDatc,  Eladei  d'Hitloire  du  Droit,  pp.  11^  aqij. 
'  Morlcy's  Digeid,  Introduction,  p.  clxixvii. 
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of  the  law  in  British  India  at  that  time,  and,  in  particular,  Charter 
to  the  frequent  difficulty  of  ascertaining  what  the  law  was  ^^^^ 
and  where  it  was  to  be  found.  The  judges  of  the  Calcutta 
Supreme  Court,  after  describing  generally  the  state  of  the 
law,  wont  on  to  say  :  '  In  this  state  of  circumstances  no  one 
can  pronounce  an  opinion  or  form  a  judgement,  however 
sound,  upon  any  disputed  right  of  persons  respecting  which 
doubt  and  confusion  may  not  be  raised  by  those  who  may 
choose  to  call  it  in  question ;  for  very  few  of  the  public  or 
persons  in  office  at  home,  not  even  the  law  officers,  can  be 
expected  to  have  so  comprehensive  and  clear  a  view  of  the 
Indian  system  as  to  know  readily  and  familiarly  the  bearings 
of  each  part  of  it  on  the  rest.  There  are  English  Acts  of 
Parliament  specially  provided  for  India,  and  others  of  which 
it  is  doubtful  whether  they  apply  to  India  wholly,  or  in  part, 
or  not  at  all.  There  is  the  English  Common  Law  and  Con- 
stitution, of  which  the  application  is  in  many  respects  still 
more  obscure  and  perplexed  ;  Mahomedan  Law  and  Usage  ; 
Hindu  Law,  Usage,  and  Scripture ;  Charters  and  Letters 
Patent  of  the  Crown ;  regulations  of  the  Government,  some 
made  declaredly  under  Acts  of  Parliament  particularly 
authorizing  them,  and  others  which  are  founded,  as  some  say, 
on  the  general  power  of  Government  entrusted  to  the  Company 
by  Parliament,  and  as  others  assert  on  their  rights  as  suc- 
cessors of  the  old  Native  Governments ;  some  regulations 
require  registry  in  the  Supreme  Court,  others  do  not ;  some 
have  effect  generally  throughout  India,  others  are  peculiar 
to  one  presidency  or  one  town.  There  are  commissions  of 
the  Governments,  and  circular  orders  from  the  Nizamut 
Adawlut,  and  from  the  Dewanny  Adawlut ;  treaties  of  the 
Crown  ;  treaties  of  the  Indian  Government ;  besides  inferences 
drawn  at  pleasure  from  the  application  of  the  '*  droit  jmhliCy*^ 
and  the  law  of  nations  of  Europe,  to  a  state  of  circumstances 
which  will  justify  almost  any  construction  of  it,  or  qualifica- 
tion of  its  force  ^.' 

*8ee  HaiiMrd  (1833),  x^ii.  729. 
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^la^^  wislunl  \o  rot;iin  ihoir  iiativo  nik^  irf  suixt^ssioiu  noi- 
withstaiuliiii:  ihoir  iO!ivomou  to  Chrisliiuuiw  Tho  %lo>»'^  of 
l^ritish  liulia  had  airriHHl  to  pliuv  t lu^niiiel v <»«  uiulor  tJu*  Act, 
but  it  \\aj«  not  umil  sonio  I  wont  v  \>MMr»  <iftor  tho  Aot  hiid 
btToino  law  that  tho  »lcw^  of  Aden,  who  IivihI  in  a  torntory 
which  is  ttvhnioally  jv^rt  of  Hritisli  India,  but  who»till  obe^>rYwi 
tho  Mivv'uo  hnv  of  suoot\^ion  \  disoin'oroii  that  thov  wvre 
8ubjivt  to  a  now  law  in  tho  mat  tor  of  suooec^ii^i.  Thoy 
jH*titit>iuHl  to  Ih^  roUwHHl  fn^n  its  pnn'isiona.  and  won>  by 
oxtvutivo  onior  rt^niitt^Hl  to  tho  Pontatouoh. 

Tho  ojMTation  of  tho  Indian  8uiHH^on  Aot  has,  how\»vor» 
lHH»n  oxtondtnl  by  sul^SiH^uont  K^islation. 

Tho  Oudh  Estates  Aot.  1880  (I  of  18(H)),  oxpn>ssly  onabKxl  OihIH 
tho  taluqdars  of  Ondli  to  dis)H>^^  of  tlioir  estates  by  wilK  aiul  j^ou 
applied  oertain  pnwisions  of  the  Indian  SuiHVssion  Aot  to 
their  wills. 

The  Hindu  Wills  Aot  (XXI  of  1870)  applied  oertain  of  it«  Himlu 
provisions — 

(i)  To  all  wills  and  oodioils  made  by  any  Hindu,  Jaina, 
Sikh,  or  Buddhist,  on  or  after  September  i,  1S70,  within 
the  territories  subjeot  to  the  Lieutenant-Governor  of 
Bengal,  or  the  local  limits  of  the  ordinary  original  civil 
jurisdiction  of  the  High  Courts  of  Judicature  of  Madras 
and  Bombay ;  and 

(2)  To  all  such  wills  and  codicils  made  outside  those  terri- 
tories and  limits  so  far  as  relates  to  immovable  property 
situated  within  those  territories  or  limits. 

But  nothing  in  the  Act  is  to 

(3)  Authorize  a  testator  to  bequeath  property  which  ho 
could  not  have  alienated  inicr  viix>s ;   or 

(4)  Deprive  any  persons  of  any  right  of  maintenance  of 
which,  but  for  the  Act,  he  could  not  deprive  them  by 
will ;   or 

(5)  Affect  any  law  of  adoption  or  intestate  succession;  or 

'  8ee  th^  nilingM  in  2Selophehad*ri  cane,  Xuiiilicn  xxvii.  6,  xxxvi.  I ;  and 
the  chapter  on  Lie  Droit  Israelite  in  Darnitc,  ihtdfs  d'Ui^irt  du  Ihroit, 
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(6t    Authorisep^    uiy    Fiindii.    .faiiiA.    :4ikh.   ^w   BwfafluC   to 

'^rpa$f^  .n  i>rot>prrv  miv  ■nr«»rR»i;  vtueti  iie  '!oiild  not  have 

^oh«tf#?  Th«*'  P.T,har«*  ^nrt  -Vtniiniflti'.'fcnnn  .U't.   i.S8r  iV  .rf  r88i), 

mimptrw     ^hir.h  >Tt#»nrtM  "o  -lii^^  ^MniP^  of  Bnfifm  IndiA^  Applies  mast  of 

n»on      f.     f,y^^p^|^^  .^  r\\^  ^iirpp?wirm  -\i^r.  :.%5,  ^ntli  rwip«!r  to  profattte 

jt^  iK.r.^r'*  of  ;wlnniniHrnn«rinn.  no  nfae  naee  of  evprv  HimJn. 

ili»homMan.  B*widhmf .  uwi  person  '»x«npt^  imder  *.  jj2  of 

f.lv^  fn/lUn  ^McrPi^\f)f\  Art.  dyinc:  on  or*»fti»r  April  r.  rf8r  (s.  2). 

Th#*  .4amf^  ^^^rtjon  orovTd#»s  nhac  *  «!oiirt  is  aot  to  receire 

«|>f>lK^af:ion  for  pro  bar  <»  or  >tri»r«  of  .uizniniacratioa  fxntil  the 

Ifw.siX  ^iov**mm#*nt    ri;w.    i^ir.li   the   prpvioas  ?4aactioEi  of  the 

r^iv^mor'^^npral   in  rounril   hv  notdkatina  in  the  c^fficiai 

^  fjf^zpit.f.^..'  ;i,nthnn2i^  it  ^40  to  do.     Such  aotiiicadoiiB  have 

h^-^rn  fliinr*^  T.v^n  bv  the  loi!al  Govemmenta.     The  Act,  how- 

fc^^r.  in  m^r^ly  ^  permimive  meariure.   and  aathorizes,  bat 

doM  not  r^^nirp;.  application  for  probate  «>r  administrmdon. 

And  if  mri!4t  be  r^member*^  that  Hindus  do  not.  as  a  rule, 

ffttWnr,  Th^  fridi;iri  Contrarrt  Art  (IV  of  1^72)  does  not  cover  the 

^^^  *'  whoUr  Mf\  of  '-tonfr-vrt  Uw.  but.  .^o  far  a>  it  extends,  is  jzeneral 
in  itM  Appliratron.  and  iiup^^f'^edw*  the  native  law  of  contract. 
tiowfrv(-r.  it  ''ontainj*  a  j^avin^  H.  2)  for  any  ntatate.  Act,  or 
r#'jrtilatiori  not  th^r^by  expre^wly  r^^pealed.  and  for  any  usage 
or  rimt/»rri  /if  tra/le  or  incident  of  contract  not  inconsistent 
with  itf4  provirtioTift.  T}ie  Having  for  statutes  has  been  held 
Uf  include  thf!  #-nar:trnfnt  of  (Mf^}Tfrf:  III.  under  which  matters 
of  rontr/i/t  ar#r,  within  the  presidency  towns,  but  not  else- 
where. dir^<:ted  to  be  regulated  by  the  personal  law  of  the 
party,  and  t hiiM,  paradoxically  enough,  certain  rules  of  Hindu 
hiw  h/ive  maintained  their  footing  in  the  last  part  of  British 
India  wher«'  they  might  have  been  expected  to  survive^. 
v#.j//r»irti.|i.  The  N^'gotiable  IriHtrumentH  Act,  1881,  which  corresponds 
,u,u^'^  \ii.  ^*»  "'I*!  formi'd  the  [precedent  for  the  Knglish  Bills  of  Exchange 
Art,  eK(<«n<lH  lo  I  he  whole  of  Jiritish  India,  but  is  declared 

'  H<H»  iioto  («)  to  H.  108  of  Digoflt, 
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(8.  i)  not  to  affect  any  local  usage  relating  to  any  instrument 
in  an  Oriental  language.  It  therefore  preserves  the  customary 
rules  as  to  the  construction  and  effect  of  '  hundis,'  or  native 
bills  of  exchange  and  promissory  notes,  except  so  far  as  those 
rules  are  excluded  by  the  agreement  of  the  parties  ^ . 

The  Transfer  of  Property  Act,  1882,  which  lays  down  Transfer 
rules  with  respect  to  the  sale,  gift,  exchange,  mortgage,  and  perty  Act. 
leasing  of  land,  and  on  other  points  supplements  the  Contract 
Act,  does  not  apply  to  the  Punjab  or  to  Burma  (except  the 
town  of  Rangoon) ;  and,  within  the  parts  of  India  to  which 
it  extends,  it  reserves,  or  keeps  in  operation,  native  rules  and 
customs  on  certain  important  subjects.  For  instance,  nothing 
in  the  Act  is  to  affect  the  provisions  of  any  enactment  not 
thereby  expressly  repealed,  e.g.  the  Indian  Acts  which 
expressly  save  local  usages  in  the  Punjab  and  elsewhere. 
And  nothing  in  the  second  chapter,  which  relates  to  the 
transfer  of  property  by  the  act  of  parties,  is  to  affect  any 
rule  of  Hindu,  Mahomedan,  or  Buddhist  law  (s.  2).  The  pro- 
visions as  to  mortgages  recognize  and  regulate  forms  of 
security  in  accordance  with  native  as  well  as  English  usage. 
Local  usages  with  respect  to  apportionment  of  rents  and 
other  periodical  payments  (s.  36),  mortgages  (s.  98),  and 
leases  (ss.  106,  108),  are  expressly  saved.  And  finally,  there 
is  a  general  declaration  (s.  117)  that  none  of  the  provisions 
of  the  chapter  relating  to  leases  are  to  apply  to  leases  for 
agricultural  purposes,  except  so  far  as  they  may  be  applied 
thereto  by  the  local  Government,  with  the  sanction  of  the 
Government  of  India.  Thus  the  application  of  these  pro- 
visions is  confined  within  very  narrow  limits.  The  law 
relating  to  the  tenure  of  agricultural  land  is  mostly  regulated 
by  special  Acts,  such  as  the  Bengal  Tenancy  Act  (VIII  of 
1885),  and  the  similar  Acts  for  other  provinces. 

The  Indian  Trusts  Act,  1882  (II  of  1882),  which  codifies  Tnwu 

Act. 

the  law  of  trusts,  does  not  apply  to  the  province  of  Bengal 

'  It  is  said,  however,  that  the  Indian  banks  refuse  to  discount  hundis 
onleas  the  parties  agree  to  be  bound  by  the  Act. 
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or  to  tile  Presidency  of  Bombay.  And  nothing  in  it  is  to 
affect  the  rules  of  Mahomedan  law  as  to  wakj,  or  the  mutual 
relationfl  of  the  niembera  of  an  undivided  family  as  deter- 
mined by  any  customary  or  personal  law,  or  to  apply  to  public 
or  private  religious  or  charitable  endowments  (s.  i). 

The  Indian  Easements  Act,  1883  (V  of  1882),  which  is  in 
force  in  most  parte  of  India  outside  Bengal  ^,  also  embodies 
principles  of  English  law,  but  is  not  to  derogate  from  certain 
Government  and  customary  rights  (s.  i). 

The  Guardian  and  Wards  Acts,  1890  (VIII  of  1890),  which 
declares  the  law  with  respect  to  the  appointment,  duties, 
rights,  and  liabilities  of  guardians  of  minora  ^,  provides  (s,  6) 
tliat,  in  the  ease  of  a  minor  who  is  not  a  European  British 
subject,  nothing  in  the  Act  is  to  be  construed  aa  taking  away 
or  derogating  from  any  power  to  appoint  a  guardian  which 
is  valid  by  the  law  to  which  the  minor  is  subject.  And  in 
the  appointment  of  a  guardian  the  court  is,  subject  to  certain 
directions,  to  be  guided  by  what,  consistently  with  the  law  to 
which  Ike  minor  is  subject,  appears  in  the  circumstances  to 
for  the  welfare  of  the  minor  (s.  17). 

The  law  of  torts  or  civil  wrongs,  as  administered  by  tl 
courts  of  British  India,  whether  to  Europeans  or  to  natives. 
is  practically  English  law.  The  draft  of  a  bill  t-o  codify  it 
was  prepared  some  years  &go,  but  the  measure  has  never  hetO. 
introduced. 

If  we  survey  the  whole  field  of  law,  as  administered  by 
British  Indian  courts,  and  examine  the  extent  to  which 
consists  of  English  and  of  native  law  respectively,  we 
find  that  Warren  Hastings'  famous  rule,  though  not  bin< 
on  the  Indian  legislatures,  still  indicates  the  class  of  subji 
with  which  the  Indian  legislatures  have  been  chary  of  inl 

'  Its  operation  was  extendfM]  by  Act  VIII  o(  1891. 

'  Tho  age  ot  majority  for  pereous  domiciled  in  British  India  is  by  Aft 
IX  of  1875  (oa  amended  by  s.  ;2  of  Act  \lil  of  iSgo)  fixed  at  eightcoD, 
exoept  where  before  tbe  attaiDment  of  that  age  a  guardian  baa  been  appointed. 
for  the  minor  by  the  court,  or  his  property  ha«  been  placed  ondor 
intendenee  of  the  Coiirt  of  Wards,  in  which  cose  tho  minority  ~ 
twenty-one. 
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fering,  and  whioli  they  Imvo  Ihhmi  ilisjKvsoii  to  Ioavo  to  tho 
domain  of  native  law  and  usage. 

The  criminal  law  and  the  law  of  eivil  and  criminal  prootnlure 
are  based  wholly  on  English  principles.  So  also,  subject  to 
some  few  exceptions  ^  are  the  law  of  contrai^t  and  the  law  of 
tort«.  or  civil  wrongs. 

But  within  the  domain  of  family  law.  including  the  gn^ater 
part  of  the  law  of  succession  and  inheritance,  natives  still 
retain  their  ^H'rsonal  law,  either  imxlitiiHl  or  fornuilated,  to 
some  extent,  by  AngU>-Indian  legislation.  Hindus  retain 
tlieir  law  of  marrii^e,  of  adoption,  of  the  joint  family,  of 
partition,  of  succession.  Mahomedans  retain  their  law  of 
marriagiN  of  testAmentary  and  intestate  suivession,  and 
of  Wfikf  or  quasi-n^ligious  trusts.  The  important  branch  of 
law  relating  to  the  tenure  of  land,  as  embodieil  in  the  Kent 
and  Revenue  Acts  and  regulatioiu)  of  the  different  provinci*s, 
though  basinl  on  Indian  customs,  exhibits  a  struggle  and 
compromise  lH't>»*etni  English  and  Indian  principles. 

It  will  have  Ihhmi  sivn  that  the  East  India  Company  began  Attempt 
by  attempting  to  govern  nativt^s  by  native  law.  Englishmen  „^,ii'i^.^^'^"y 
by  English  law.     This  is  the  imtural  systvni  to  apply  in  ??^*p**jj*^* 
a  conquenHl  country,  or  in  a  vassaU  State — that  is  to  miy,  in  immhy 
a  State  when*  comj^lcte  s«)vertMgnty  \u\»  not  btvn  assumed  by  \^^^ 
the  dominant  power.     It  is  the  system  which  involves  the 
least  disturbance.     It  is  the  system  which  was  applied  by 
the  barlMirian  compierors  of  the  provinces  of  the  Roman 
Empire,  and  which  gave  rise  to  the  s}-stem  of  personal  law 
that  jilays  so  large  a  ])art  in  the  long  history  of  the  decay 
of  that  empire.     It  aip]H\irs  to  be  the  s^'stem  now  in  force 
in  Tunis,  where  the  French  have  practically  established  an 
exclusive  protectorate,  and  where  French  law  appears  to  be 
administered  by  French  courts  to  FrtMichmen  and  European 
foreigners,  and  Mahomedan  law  by  Mahomedan  courts  to 

'e.g.  the  .MahonuHlan  rules  a»  to  the  rijiht  of  pre-emption,  whii'h  aro 
cxpreiwly  reeogniKCMl  by  the  Pimjab  Lawi«  .^et,  iS;j  (aH  amended  by  Aet 
XII  of  1 878).  and  by  the  Oudh  LawM  Aet,  187O. 
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ttw  nAt'wt^  -if  'lie  '!'->niitrv.  It  m  tIm  -tysttm  whicli  ia  applied. 
with  imporTAnt  Irirai  TviAtioiut.  in  the  Britiab  protectorates 
MitAhliflh«<i  in  riitfMvnt  parte  oE  tlie  world  over  onciTilized 
or  wtmi-ciTiltzMl  oonntri«a.  Thi^  TariatioDa  are  important, 
txwaiMte  the  Axt^nt  to  which  active  laws  and  usages  can  be 
ntnognized  and  ^nfomed  di^penda  materially  on  the  degree  of 
r!)TiliZ4tion  to  wiiicli  the  viMial  dtate  had  attained. 
r       The  ity^tem  broke  down  in  India  from  rariooii  causes. 

In  the  tint  plare  there  van  the  diffirolty  of  ascertaining 
the  native  law. 

Warren  Hastintn  did  hia  beat  to  remove  this  difficulty  by 
procimni;  the  trantilation  or  compilation  of  standard  text- 
book>i,  flanh  m  the  Hedaya.  the  Sirajiyah,  and  the  Sharifyah 
for  .Mahomedan  law,  the  Code  of  llann,  the  >Iitak3hara,  and 
the  I'ayahhAir.i  for  Hindu  law,  and  by  enlisting  the  services 
of  native  law  offirers  as  aititetwor!*  of  the  Company's  courts. 
H'iH  rfririilation>t  were  babied  on  thi^  agaumption  that  the  natives 
of  India  roiild  he  roughly  divided  into  Mahomedans  and 
fJentii.i,  an'i  that  ther*.-  wa,i  a  body  of  law  applicable  to  these 
twofflnHHeH  reflpfctively.  But  this  simple  and  easy  classifica- 
tion, as  we  now  know,  by  no  mean.^  corresponds  to  the  facts. 
There  are  large  clastses  who  are  neither  Mahomedans  nor 
HindtiH.  There  are  various  schools  of  Mahomedan  law. 
There  are  .MaluimMans  whose  rules  of  inheritance  are  based, 
not  ori  Ihe  Koran,  but  on  Hindu  or  other  non- Mahomedan 
iiHAgeH.  MiiiduiMm  ia  a  term  of  the  raoHt  indefinite  import. 
l>i(TiTertt.  text-bwiks  are  recognized  an  authoritative  in  different 
partH  of  India  and  among  different  claxws  of  Hindus.  Even 
where  fhey  are  ho  recognized,  they  often  represent  what  the 
corripiler  llioiiglit  Ihe  law  ought  to  be  rather  than  what  it 
neiiiJLlly  tH  or  ever  was.  Local,  tribal,  canto,  and  family 
iiMiiffcH  ])liiy  a  far  larger  part  than  had  originally  been  sup- 
)>(>^>i-d,  anri  IhiH  important  fact  has  been  recognized  in  later 
Indiiin  h-ginhition. 

'I'lifii,  the  native  law,  oven  where  it  could  be  ascertained, 
>ni«  <lefeetive,     There  were  large  and  important  branches  of 
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law,  such  as  the  law  of  contract,  for  which  it  supplied  insuf- 
ficient guidance.  Its  defects  had  to  be  supplied  by  English 
judges  and  magistrates  from  their  remembrance,  often 
imperfect,  of  principles  of  EngUsh  law,  which  were  applied 
under  the  name  of  justice,  equity,  and  good  conscience. 

And  lastly,  native  law  often  embodied  rules  repugnant  to 
the  traditions  and  morality  of  the  ruling  race.  An  English 
magistrate  could  not  enforce,  an  EngUsh  Government  could 
not  recognize,  the  unregenerate  criminal  law  of  Indian 
Mahomedanism. 

Thus  native  law  was  eaten  into  at  every  point  by  English 
case  law,  and  by  regulations  of  the  Indian  legislatures. 

Hence  the  chaos  described  in  the  passage  quoted  above 
from  the  report  of  the  Calcutta  judges. 

This  chaos  led  up  to  the  period  of  codification,  which  was  Reason  for 
ushered  in  by  Macaulay's  Commission  of  1833,  and  which,  ^-^^^  ^ 
after  the  lapse  of  many  years,  bore  fruit  in  the  Anglo-Indian 
codes. 

In  India,  as  elsewhere,  codification  has  been  brought  about 
by  the  pressure  of  practical  needs.  On  the  continent  of 
Europe  the  growth  of  the  spirit  of  nationality,  and  the  con- 
sequent strengthening  of  the  central  Government  and  fusion 
of  petty  sovereignties  or  half-sovereignties,  has  brought 
into  strong  relief  the  practical  inconvenience  arising  from 
the  co-existence  of  different  systems  of  law  in  a  single  State. 
Hence  the  French  codes,  the  Italian  codes,  and  the  German 
codes.  If  codification  has  lagged  behind  in  England,  it  has 
been  largely,  perhaps  mainly,  because  England  acquired  a 
strong  central  Government,  and  attained  to  practical  unity 
of  law,  centuries  before  any  continental  State  ^. 

In  India  it  became  necessary  to  draw  up  for  the  guidance  Meriu  of 
of  untrained  judges  and  magistrates  a  set  of  rules  which  Qodea. 
they  could  easily  understand,  and  which  were  adapted  to  the 
circumstances  of  the  country.     There  has  been  a  tendency, 
on  the  one  hand,  to  overpraise  the  formal  merits  of  the 
*  See  Chap,  viii  of  my  Legislative  Methods  and  Forms. 
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IiKliMTi  ooHfs,  niui  on  th«^  otlii'r  ro  iiiidftrrate  their  practical 
Mtility  ns  instrii?n#'nts  of  vrovrrnniont.  Tlirir  workmanwhip^ 
jiiflGTod  I)v  lMirn|M*«n  staruiardtt.  is  oftfTi  roush.  but  they  aro 
'»n  thf  whiilo  WiHI  ai1apt4>fi  to  tlie  romiitions  which  they  were 
iiitonH#»d  to  nu^ft.  An  attempt  luis  been  made  to  indicate 
ill  this  nhn]>ter  the  extent  to  wiiioh  they  iiavo  Huppiaiitod  or 
inodifi«Hi  native  law  and  eiistom. 
How  fiir  It  lias  nft«'n  fw»en  Minjizest<Ml  that  the  process  ot'  codihcaLion 

1;"..'  !!.^       shonid  he  delll)erati»lv  extended  to  native  hiw,  and  that  an 

I  H  III     il  1 1* 

pliifiMf*       !itt'»mpt  sh<»iikl   i)»*  nijide.  hv  nieaiw  ot  ciwleH,  in  detine  hi  id 
law.  simplify  th<*   Itsidincr  niicH  ot    Hindu  and  Mahomudan  law. 

withonf  nlii'rine  tliflr  snljstance.  Sir  Kolaiid  Wilson,  ia 
jiartienlnr.  has  nlead»*<1  t'nr  tin*  <;oditieation  oi  Ani^lo-Mahuiue* 
dan  ln\r  i  hrn*  is.  h<»\vf»ver,  reason  to  believe  tiiat  lie  lum 
murli  iind^^rrated  tlii»  dillienltiert  i>l  sueh  a  task.  ThoHe 
diflfienltie«  nri<e  not  inerely  from  the  tendency  ot*  eoditicatiun 
to  strr»Tityp«*  nil#»«  which,  under  tlie  Hdent  intiueuee  of  sociai 
and  ]M»liti'':il  fnrr'jw  Miv  in  proeesM  of  elianue,  l^ut  from  tliu 
n.Unr.il  -."Kitivonoss  <.r  Hindurt  and  Ahihonieihinii  jibout 
le'ji^l.itiv  ♦■  !  •♦'rfi.ri.ti''<»  u  »rh  niatlers  tioseiy  inuchiru^  ilieir 
I'.-iiMliiii-  ':.n/i.^  >rifl  <i|iv«»rvan('es.  and  troni  liie  nn|KX4f(ibility 
,,,  ;;;..?>'■  ,  --:.-v.-  .j  *  -  r'M  1 1  l.'i  T  i  M«i  iMili^s  III  aiiv  ^hape  uuieli  wiil 
?"• .  t  \''\  ..'ii.-'-il  i.<-.->itMnr<*  ['•  \>  i*asv  «Miouifij  !«•  nuu  un 
.■5  I'.'I't' ■•« ''  M  "ilii  ■■'■  Mah'imi'Oan.  -ike  i  !ie  Lite  Sir  >y<Hi 
.\'!',.-I  K'".  -.^ 'w»  -.v  ill  t.-mity  t.i  Tli«'  Lirneral  desire  **\  Mie 
;.it;-,^  ''  '  :•''■  •'.««i»*  l.iu>»  'i»ditii'd.  I'lie  tlifticuilv  i«etfins 
.'.■..'■  -  ,'r '■■  i'  T  •*»•'--  present  i*r1  ma  lonerete  lurm.  Kven 
\  '.'  .  I  •  ^  ':■•*'  I  -.'nail  •  ..nimumtv  as  i  he  Ivhojaa.  who 
'=■  ♦  ■  ■ '!  '■.  ■ '^oihipM  :»f!li«*s!on  io  the  Maliomedan  rreeil 
.' >'  •.♦'  .•  .f  ..'HaiTt  lfi?>d»i  Mjsioins.  .t  iia8.  up  lo  this 
)''•■•     '  ■■■  '    v.!  'I  i-^iwwviihli.  tm  tVnin**  ;i  >*-\  nf  ruJejs  *»f  iniieri- 

J :.    •■  ■   ■    ■'■^-  I'-idr-r^  i.f  ;!if  -oct   ■i-ill  .mree.     And  »uiv 

,  I.  '.  .     .]     .'.    /f'Tif-r  d    .M,n«*»'m»*iif    A'laiid   ''ither  ^'auae 

I     I     '.  '      ■     •:.*,,  '.,i     ..r    :V'»nMi?»    .)    lU'tuI    !rtt«»r.        The    lUlSiMin- 

r«j» !       "..•    .j^.f.nf    jhf  <  HiardiauH  and   Wards  Aet, 

tlio  ,'h»t|..j.  ..f  -.Oii'li  «xjin-s<ly  disiivou'<»d  any  int4^ntion  of 
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altering  native  law,  illustrate  the  sensitiveness  which  prevails 
about  such  matters. 

And  what,  after  all,  is  a  code  ?  It  is  a  text-book  enacted  Co<lo8  and 
by  the  legislature.  Several  of  the  Anglo-Indian  codes  extend  books, 
only  to  particular  provinces  of  British  India.  But,  as  clear 
and  accurate  statements  of  the  law,  they  possess  much 
authority  in  the  provinces  to  which  they  have  not  been 
formally  extended.  Indeed,  it  was  Sir  Henry  Maine^s  view 
that  the  proper  mode  of  codifying  for  India  was  to  apply 
a  code  in  the  first  instance  to  a  particular  province,  whore 
its  enactment  would  meet  with  no  opposition,  and  gradually 
extend  its  operation  after  the  country  had  become  fami- 
liarized with  lis  contents,  and  accepted  it  as  a  satisfactory 
statement  of  tlie  law.  When  this  stage  had  been  reached, 
what  had  been  ustnl  as  a  text-book  might  be  converted  into 
a  law.  Now,  the  author  of  a  text-book  enjoys  many  advan- 
tages over  the  legislators  who  enact  a  code.  He  can  guard 
himself  by  expressions  such  as  '  it  is  doubtful  whether  *  and 
*  there  is  authority  for  holding.'  And  he  can  correct  any 
error  or  omission  without  going  to  the  legislature.  If  a  digest 
such  as  Sir  Roland  Wilson's  obtains  general  acceptance  with 
the  courts  which  have  to  administer  Anglo-Mahomedan  law, 
it  will  supply  an  excellent  foundation  for  a  future  code  of 
that  law.  But  the  time  for  framing  such  a  code  has  not 
yet  arrived. 


CHAPTEK  V 
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It  seems  desirable  to  consider,  somewhat  more  fuUy  thanl 
has  been  possible  within  the  compass  of  the  foregoing  chap*  J 
tera,  the  powers  of  the  Indian  legislative,  executive,  and  I 
judicial  authorities  with  respect  to  persons  and  things  outside  1 
the  territorial  limits  of  British  India,  particularly  in  the  I 
territories  of  the  Native  States  of  India.  For  this  purpose  I 
it  may  be  convenient  to  examine,  in  the  first  instance,  ihefl 
principles  applying  to  extra-territorial  legislation  in  England,  I 
and  then  to  consider  wha"^.  modifications  those  principleel 
require  in  their  application  to  India,  This  is  the  morel 
important  because  the  Indian  Act  regulating  the  exercise  oiM 
extra-territorial  jurisdiction  was  to  a  great  extent  copied  from  I 
the  English  Act  which  had  been  passed  for  similar  purpoecs. 

Parliamentary  legislation  is  primarily  territorial.     An  Act  1 
of  Parliament  prima  facie  applies  to  all  persons  and  things  1 
within  tlie  United  Kingdom,  and  not  to  any  persons  or  things  .] 
outside    ho  United  Kingdom'.     In  exercising  its  power  to  J 
legislate  for  any  part  of  the  King's  dominions  Parliament  ii 
guided  both  by  constitutional  and  by  practical  considerations 
It  does  not  legislate  for  a  colony  liaving  responsible  govern- 
ment, except  on  matters  which  are  clearly  Imperial  in  thei^ 
nature,  or  are  beyond  the  powers  of  the  colonial  legislature. ' 
And,  apart  from  constitutional  considerations,  it  is  reluctant 
to  deal  with  matters  which  are  within  the  competence  of 
a  local  legislature. 

In  dealing  witli  persons  and  things  outside  the  King's   , 
dominions  Parliament  ia  always  presumed  to  act  in  accordance  i 
with  the  rules  and  principles  of  international  law,  and  i 
enactments  are  construed   by  the   courts   accordingly.     1%^ 
would  bo  contrary  to  the  received  principles  of  intornatioiu 
'  Sou  R.  V.  Jameson,  [1896]  2  Q.  B.  425,  430. 
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law  ^  regulating  the  relations  between  independent  States  for 
Parliament  to  pass  a  law  punishing  a  foreigner  for  an  offence 
committed  on  foreign  territory,  or  setting  up  courts  in  foreign 
territory.    It  would  not  be  contrary  to  those  principles  for 
Parliament  to  pass  a  law  punishing  a  British  subject  for  an 
offence  committed  in  foreign  territory,  or  giving  English  or 
other  British  courts  jurisdiction  in  respect  of  offences  so 
committed.     But   Parliament   is   reluctant,   more   reluctant 
than  the  legislatures  of  continental  States,  to  legislate  with 
respect  to  offences  committed  by  British  subjects  in  foreign 
territory.    Its  reluctance  is  based  partly  on  the  traditions 
and  principles  of  English  criminal  law,  as  indicated  by  the 
averment  that  an  offence  is  committed  against  the  peace  of 
the  King,  an  expression  inappropriate  to  foreign  territory, 
and  by  the  rules  as  to  venue  and  local  juries  ;    partly  on 
the  practical  inconvenience  of  withdrawing  offences  from  the 
cognizance  of  local  courts  to  a  court  at  a  distance  from  the 
scene  of  the  offence  and  from  the  region  in  which  evidence 
is  most  readily  obtainable.     The  difficulty  about  evidence  is 
felt  more  strongly  by  British  courts  than  by  the  courts  of 
some  other  countries,  where  there  is  less  reluctance  to  try 
offences  on  paper  evidence  *. 

'  i.  e.  to  the  principles  of  intomational  law  as  understood  and  recognized 
by  England  and  the  United  States.  But  continental  States  have  asserted 
the  right  to  punish  foreigners  for  offences  committed  in  foreign  territories, 
especially  for  acts  which  attack  the  social  existence  of  the  State  in  question 
and  endanger  its  security,  and  are  not  provided  against  by  the  penal  law 
of  the  country  in  the  territory  of  which  they  have  taken  place.  Westlake, 
Chapter  on  Internaiional  Law,  p.  127.  And  the  principles  of  European 
international  law  cannot  be  applied,  except  with  serious  modifications,  to 
States  outside  the  European  or  Western  family  of  nations. 

'  See  Jenkyns*  British  Bute  and  Jurisdiction,  p.  128.  As  to  the  principles 
on  which  different  States  have  exercised  their  powers  of  punishing  offences 
committed  abroad,  see  Heffter,  Droit  International  (fourth  French  edition), 
p.  86,  note  G.  Where  an  offender  has  escaped  from  the  country  in  which 
the  offence  was  committed  he  can  often  be  handed  over  for  trial  under  the 
Extradition  Acts,  1870  to  1895,  which  apply  as  between  British  and  foreign 
territory,  or  under  the  Fugitive  Offenders  Act,  188 1,  which  applies  as 
between  different  parts  of  the  British  dominions.  Thus  the  procedure 
under  these  Acts  often  supplies  a  substitute  for  the  exercise  of  extra-terri- 
torial jurisdiction. 
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T)if*^  general  prinriplen  appenr  to  be  eonnstoat  vntii  the 

canons  for  the  constmotion  of  HtatntMi  laid  down  in  the 

JamCTon  <*aw*  of  i.So^ '  : — 

'  It  mny  h«*  oafH  cronfTnlly  that  thft  ama  within  vhioh  a  statata  n  to 
opefrate.  and  the  y>ononR  neainRt-  whom  it  ib  to  operata*  an  to  be  i 
from  the  lanpiwpe  nnH  purview  of  the  partimilAr  fltatute.  But  tl 
mwy  bff  »iij»|Pwit*Mi  Moine  unneral  rnl«« — for  inHtanca,  if  there  be  lu 
whirh  points  tr>  a  contrary  intention,  the  utatntn  will  be  taken  toi 
only  to  the  f 'nited  Kingdom.  But  whether  it  be  contmed  in  iu  o] 
tion  to  the  f 'nited  Kingdom,  or  whether,  iui  ia  the  case  hare  ^  it  be  ap* 
plied  to  the  who!f»  of  the  l)w!en*R  dominionm  it  Ti-ill  be  tnicen  to  appiy  to 
all  the  pemonf*  in  the  Cnited  Kinodom.  or  in  the  Vueen's  doanniDBBv 
art  the  rame  may  be,  in«*hidins  foreisneni  who  dnring  their  raideBoe  there 
owe  temporary  alletnanee  to  Her  Majesty.  \nd,  aocordina  to  its  ron- 
text,  it  may  1)e  taken  to  npply  to  the  (Queen's  flnbjectn  ei 
whether  within  the  (^eenV  dominiona  or  witiumt.  One  othor 
canon  of  ron!«tnietion  is  thin — that  if  any  confltmcticB  odurwiea  be 
]iondb1e,  an  Aot  will  not  1>a  ronfftnied  aa  apphrinff  to  foraianas  in: 
to  aeffl  done  !>y  them  ontaide  the  riominionii  <>f  the  aocwreigu 
enaetinjD^.  That  \a  -.i  nile  hneed  on  international  law,  by  wUoh  oon 
HOreref^  power  is  l)oiind  to  reffpeet  the  gnhjeeta  and  the  rights  of  all 
other  aorereijrn  ]»ower»  oTitnide  ita  riwn  territory.* 

Under  the<»e  «-ir^iimRtanoe«  the  clafiAefl  of  oases  in  wliich 
Parliament arv-  lenrJHlation  liaa  jdven  jurindiction  to  Britiah 
court  ft  in  ref«peft  nf  <»ff«»nees  «^omniitted  out  of  Britiah  territory 
are  not  rmrnerour*.  Tlie  inont  important  of  them  iire  ha 
follows  :- 

(l)  OffpTiopy  rommitlfHl  ivt  sea. 

{z)  'JVcifiion. 

I  ;)   >furrler  :iikI  rnatiHlaui^htf^. 
(4)  Sln.v»'  trjiHe  ofT«'TU*#»s. 

(^)  OfTen^*'^  .iirjiinst  the  Hlvjilosivi*  Sulm(i%iieea  \vi,  r88j. 
ft'»)  Off»»uf'e><,  Htif'h  ;iM  fonxory  and  ])erjiir\'.  o.onunitt<Hd  ahmad 
vritli  refon»npe  to  pri>repdiuuH  in  sonio  Britiah  court. 

(y)   Bi^rtmy. 

f8)  OffiMif^on    a«rtin«t    pertain    provininnB    of    the    Foreign 
F!pli^»tment  Aet.  r^yr^. 

•  A'    V    7,"/ '*■»/).     •■•/.)  .'  0-  B.  iiy.   I?'''.  .riidsTpment  of  Lord  RohmO* 

f.  ^'  .T .  •"!  .*i'nrnirrt^r  fo  in<-H**tment-. 
S.'i'  i{  9r  i\  ViPt.  r.  *yi,  •.  2. 
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(i)   The  exercise   by   English   courts   of  jurisdiction   in  OfTonco* 

At  SCA< 

respect  of  offences  committed  on  the  liigh  seas  arises  from  the 
necessities  of  the  case.  i.e.  from  the  absence  of  territorial 
jurisdiction.  These  offences,  being  committed  outside  the 
body  of  any  English  county,  could  not  be  dealt  with  by  the 
ordinary  criminal  courts  of  the  country,  in  the  exercise  of 
their  ordinary  criminal  jurisdiction.  They  were  originally  dealt 
with  by  the  court  of  the  admiral,  but  are  now,  under  various 
enactments,  triable  by  ordinary  courts  of  criminal  jurisdiction 
as  if  committed  witliin  the  local  jurisdiction  of  those  courts  \ 

The  jurisdiction  extends  to  offences  committed  on  board 
a  British  ship,  whether  the  ship  is  on  the  open  sea  or  in 
foreign  territorial  waters  below  bridges,  and  whether  the 
offender  is  or  is  not  a  British  subjt^ct  or  a  member  of  the 
crew,  and  although  there  may  be  concurrent  jurisdiction  in 
a  foreign  court*.  Tlie  principle  on  which  Parliament  exor- 
cises legislative,  and  the  courts  judicial,  powers,  is  that  a 
British  ship  is  to  be  treated  as  if  it  were  an  outlying  piece 
of  British  territory  "*.  Theoretically,  Parliament  might,  with- 
out bringing  itself  into  conflict  with  the  rules  of  inter- 
national law,  legislate  in  every  case  in  re8i>ect  of  an  offence 
committed  by  a  British  subject  on  board  a  foreign  ship  when 
on  the  high  seas.  But  it  has  abstained  from  doing  so  in  cases 
where  the  British  subject  is  a  member  of  the  crew  of  the 
foreign  ship,  because  he  may  be  treated  as  liaving  accepted 
foreign  law  for  the  time,  and  because  of  the  practical  diffi- 
culties which  would  arise  if  members  of  the  same  crew  were 
subject  to  two  different  laws  in  respect  of  the  same  offence. 

The  principles  on  which  Parliament  has  exerciw^d  its  legis- 
lative powers  with  respect  to  offences  on  board  ship  are 

*  Sec  4  &  5  Will.  IV,  c.  36.  8.  22  ;  24  k  25  Vict.  cc.  94  ami  07  ;  57  &  58 
Vict.  c.  60,  8.  684 ;   and  as  to  the  Colonies,  12  A  15  Vict.  c.  96. 

■  /?.  V.  AruUraoH,  L.  R.  i  C.  C.  R.  161  ;  /?.  v.  Carr,  10  Q.  B.  D.  76.  The 
rule  is  subject  to  modifications  in  the  case  of  alien  onemie«,  or  aliens  on 
board  English  ships  against  their  will.  See  Stephen,  UiMory  of  the  Criminal 
Law,  ii.  4-S. 

*  The  analogy  is  not  complete.  For  instance,  a  British  ship  in  foreign 
territorial  waters  is,  or  may  be,  subject  to  a  double  jurisdiction. 


34^  GOVERNMENT   OF   INDIA  [cB. 


illustimted  by  sh.  686  and  687  of  the 

Act,  1894  (57  &  58  Vict.,  c.  ho),  which  ran  aa  faOon  z 

*686. — (i)  When  any  pemrm.  bpinir  a  BritUi  m 
with  having  committed  any  offeniw  on  board  any  BriftiA.  riiip 
hi|Kfa  fleaa,  or  In  any  fonHini  port  or  harhonr,  or  on 
ship  to  which  he  dom  not  itelonsr,  or.  not  beinor  a 
chMgitfl  with  havinir  (committed  any  offenea  on 
on  the  high  eean.  and  that  penwm  is  fonnd  witliiiL  tfaa  j 
any  ooart  in  Her  Majesty's  dominionB»  whidi  woaidJiawa  had 
of  the  offenee  if  it  had  been  committed  on  boania 
the  limits  of  its  ordinary  jnrisdiction,  that 
to  try  the  otTence  as  if  it  had  been  so  commitled. 

12  ft  13  '(2)  Nothing  in  this  pection  shall  atfeet  the 

Vict.  c.  96.  (Cotenial)  Act,  1840. 

*  687*  Ail  offences  against  property  or  peiean  comanlted  in  or  aa 
any  place  cither  ashore  or  atioat  out  of  Her  Ma|eety's  daanniana  by 
any  master.  Hcaman.  or  npprentioe,  who  at  the  tima  wlMtt  tfaa  ot 
was  committed  is.  or  within  three  raontha  previouly  has 
in  any  British  ship,  nhall  Ite  deemed  to  lie  ofiencBB  tii  tha 
respectively,  and  lie  liable  to  the  same  ] 
be  inqnircd  of.  heard,  tried.  <ietermined.  and  adjudged  in  thai 
ner  and  by  the  same  oonrts  and  in  the  saoM  plaeea  as  if  thoM-4 
had  been  rommitted  within  the  jnrisdietioD  of  the  Admiiaiky  erf ! 
and  tho  n ist<<  nnd  fxpenses  of  the  prosecotion  of  anysnch  ofienee  may  be 
tiirectc'd  to  ftp  paid  fw*  in  the  rase  of  costs  and  expeneeeof 
ofTcnrofi  rommittpfi  n-ltliin  the  jurisdiotion  of  the  Admiralty  of 


Section  <'Xo  nivf^  powerw  t>f  aiTPst.  &c..  ia  oasea  where 
jurisdicM«"»n  inny  }»**  oxerHsed  undt^r  s.  uSj, 

It  m'tII  if*  <ihyr»rv<»d  tlirtt  s.  hSh  drawR  a  rlistinction  lietwoea 
ifritish  siibjertK  iind  •  it  hers,  and  Iietween  British  tiubjeeta 
who  ilo.  and  \h*wo  who  do  not.  Iielong  to  n  foreign  Hhip. 
'Vho  torniK  in  which  -1.  r-Mj  are  i^xpresMHi  are  very  wide,  and 
it  i^  pri'i'^iiile  that  Knirlish  i-onrtn  in  conHtniing  them  would 
limit  their  jippliration  with  reference  ro  the  principles  o£ 
intfTFintiona!  laAr.  See  the  r^^markH  in  /?.  v.  Anderson^  where 
tho  fa«e  w>T»  rierided  independently  of  tlie  enactment  repro* 
dnr-ed  hy  *his  n^'tion  '. 

*  Ptrnry  \>y  tho  |nw  of  nntinn**.  oommittH  on  the  open  sea,  wiiether  by 
n  RritiKfi  xriViifr-f  ttr  nof .  i<<  trinbk  by  nn  Knfflii«h  cniirt  under  the  criminal 
jiiri-'Yi<  ti/iTi  iW-nvxl  frrmi  fh«»  Admifdltv.  Bnt  this  jiiriadiction  is  not 
rnnf'Trffl  I'vr  nnv  'jM*"inl  -t^tnt^*.  A«  io  what  rnostitutes  piracy  jmn 
ifi-rtft'iim,  r.fo  .Ufftrnr^Orn^ffti  fnf  tM  Cninn^  of  litmg  Kong  v.  Kwok'^Simg^ 
r    F!   ;  f*  'V  r/o,  (90(i^73).snd8tephen,  i/wior|ro/lA«6'riaMnalXaawii.27- 
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(2)  Treason  committed  abroad  is  triable  in  England  under  Treason, 
an  Act  of  1543-4  (35  Henry  VIII,  c.  2).    Treason,  if  com- 
mitted  in  the  territory  of  a  foreign  State,  may  very  possibly 

not  be  an  offence  against  the  law  of  that  State,  and  therefore 
not  be  punishable  by  the  courts  of  that  State. 

(3)  Murder  committed  by  a  British  subject  in  foreign  Murder 
territory  was  made  triable  in  England  under  a  special  com-  slaughter, 
mission  of  oyer  and  terminer  by  an  Act  of  Henry  VIII  (33 
Henry  VIII,  c.  23).    It  was  by  a  special  commission  under 

this  Act  that  Governor  Wall  was,  in  1802,  tried  and  convicted 
of  a  murder  committed  in  1782  ^  The  Act  was  extended  by 
an  Act  of  1803  (43  Geo.  Ill,  c.  113,  s.  6)  to  accessories  before 
the  fact  and  to  manslaughter.  Both  these  enactments  were 
repealed  by  an  Act  of  1828  (9  Geo.  IV,  c.  31),  which  re-enacted 
their  provisions  with  modifications  as  to  procedure.  The 
Act  of  1828  was  repealed  and  reproduced  with  modifications 
by  an  enactment  in  one  of  the  consolidating  Acts  of  1861 
(24  &  25  Vict.  c.  100,  s.  9),  which  is  the  existing  law. 

(4)  Offences  against  the  Slave  Trade  Acts  are  triable  by  Slave 
English  courts  if  committed  by  any  person  within  the  King's  offences, 
dominions  or  by  any  British  subject  elsewhere  (see  5  Geo.  IV, 

c.  114,  ss.  9,  10). 

(5)  Offences  against  the  Explosive  Substances  Act,  1883  Offences 

(46  &  47  Vict.  c.  3),  i.  e.  offences  by  dynamiters,  are  triable  ^^^ 

by  English  courts  when  committed  by  any  person  in  any  "j^  ^"^ 

stances 

part  of  the  King's  dominions  or  by  any  British  subject  else-  Act. 
where. 

(6)  Offences  such  as  forgery  and  perjury,  when  committed  Forgery 
with  reference  to  proceedings  in  English  courts,  are  triable  perjury, 
by  those  court*  (see,  e.  g.,  52  &  53  Vict.  c.  10,  s.  9). 

(7)  Under  s.  57  of  the  Offences  against  the  Person  Act,  1861  Bigamy. 
(24  &  25  Vict.  c.  100),  bigamy  is  punishable  in  England  or 
Ireland,  whether  the  bigamous  marriage  has  taken  place  in 
England  or  Ireland  or  elsewhere,  but  the  section  does  not 

'  Stephen,  Hitiory  of  the  Criminal  Law,  ii.  3. 
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extend  to  any  Hecond  marriage  contracted  elsewhere  thi 
in  Ei^land  or  Ireland  by  any  other  than  a  subject  of  1 
Majesty, 

(8)  The  Foreign  Enhstment  Act,  1870  (33  &  34  Vict.  ■ 
is  declared  by  e.  2  to  extend  to  all  the  dominions  ot  1 
Majesty,  including  the  adjacent  territorial  waters,  and  a 
of  its  provisions,  e.g.  bs.  4,  7,  extend  to  offences  committedfl 
by  any  person  being  a  British  subject  within  or  without  Hit  J 
Majesty's  dominions.  The  construction  and  operation  of  I 
this  Act  were  commented  on  in  the  case  of  R.  v.  Jam€Som,i 
[i8g6]  2  Q.  B.  425. 

British  subjscts  in  the  proper  Mense  arc  of  two  classes:—! 

(i)  Natural-born  British  subjects  ;    and 

(2)  Naturalized  British  subjects. 

Every  person  born  within  the  KingV  dominions,  whether! 
of  British  or  of  foreign  parsnts,  is  a  natural-born  Brit^Vl 
subject,  unless  he  has  renounced  his  British  nationality  ia.l 
manner  provided  by  s.  4  of  the  Naturalization  Act, 
{33  *  34  Vict.  c.  14). 

Persons  born  out  of  the  King's  dominions  whose  fatheii 
or  grandfathers  in  the  male  line  were  natural-born  Brili^ 
subjects  are  also  by  Act  of  Parliament  ^  natural-born  Britidi 
subjects,   subject  to  certain  exceptions  and  quaMcatioi 
unless   they   have   renounced   their    British    nationality  : 
manner  provided  by  law. 

Naturalized  British  subjcctu  may  have  become  s 
by  virtue  of  the  imperial  Naturalization  Act  of  1870,  or  t 
virtue  of  the  law  of  a  British  possession.  The  rights  < 
aliens  naturalized  under  the  imperial  Act  are  not  expm 
by  the  Act  to  extend  beyond  the  United  Kingdom  (s.  yjt 
Naturalization  by  virtue  of  the  law  of  a  British  posseeeioi 
does  not  operate  beyond  the  limits  of  that  possession, 
it  would  seem  that  the  holders  of  certificates  of  naturalizatic 
granted  either  under  the  imperial  or  under  a  colonial  j 

25  Edw.  in,  Stat.  3  ;  7  Anne,  c.  5.  s.  3  ;  4  Gen.  II,  c.  21  1   1  j  Goo.  I 
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are  entitled  to  claim  British  protection  in  all  foreign  countries 
other  than  their  country  of  origin  ^. 

The  rights  of  an  alien  to  whom  a  certificate  of  naturaliza- 
tion is  granted  under  the  Act  of  1870  are  subject  to  the 
qualification  that  he  is  not,  when  within  the  limits  of  the 
foreign  State  of  which  he  was  the  subject  previously  to  obtain- 
ing his  certificate  of  naturalization,  to  be  deemed  to  bo 
a  British  subject,  unless  he  has  ceased  to  be  a  subject  of  that 
State  in  pursuance  of  the  laws  thereof,  or  of  a  treaty  to  that 
effect  {;^^  &  34  Vict.  c.  14,  s.  7). 

A  child  born  abroad  of  a  father  or  mother  (being  a  widow) 
who  has  obtained  a  certificate  of  naturalization  in  the  United 
Kingdom  is,  if  during  infancy  he  becomes  resident  with  the 
parent  in  the  United  Kingdom,  to  be  deemed  a  naturalized 
British  subject  (see  33  &  34  Vict.  c.  34,  s.  10  (5)). 

In  many  of  these  cases  there  may  be  a  double  nationality. 
This  is  specially  apt  to  occur  in  the  case  of  the  children  or 
grandchildren,  born  abroad,  of  British  subjects.  The  Acts 
which  gave  such  persons  the  status  of  British  subjects  were 
passed  for  a  special  purpose,  are  apt  to  cause  conflicts  of  law, 
and  are  not  always  suitable  to  Oriental  circumstances. 
Enactments  of  this  kind  ought,  it  may  reasonably  be  argued, 
to  be  construed  secundum  nuUeriam,  It  appears  to  have  been 
held  at  one  time  that  the  expression  '  natural-born  subjects  ' 
is,  in  the  statutes  affecting  India,  always  taken  to  mean 
European  British  subjects  ^,  and,  although  this  position  can 
no  longer  be  maintained  in  its  entirety  (see  e.g.  21  &  22 
Vict.  c.  106,  s.  32),  there  is  ground  for  argument  that  it  may 
be  construed  subject  to  restrictions  in  its  application  to 
descendants  of  non- European  subjects  of  the  Crown. 

^  For  a  dificuiMion  of  the  difficult  queHtions  which  have  been  raised  as 
to  the  effect  of  the  Htatutory  provisions  under  which  certificates  of  naturaliza- 
tion are  grante<l,  and  {>articularly  as  to  the  construction  of  s.  7  of  the 
Naturalization  Act,  1870,  see  the  Reiwrt  of  the  Interdepartmental  Com- 
mittee on  the  Naturalization  Laws,  i(/)i  ;  Cd.  72^^.  Naturalization  of 
aliens  in  India  is  provided  for  by  Act  XXX  of  1852,  which  must  be  read 
with  reference  to  the  later  imperial  Act  of  1870. 

'  See  Minutctf  by  Sir  H.  8.  Maine,  No.  97. 
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county  or  place  in  which  the  act  by  reason  whereof  that 
person  has  become  accessory  has  been  committed ;    and  in 
any  other  case  the  offence  of  an  accessory  to  a  felony  may 
be  dealt  with,  inquired  of,  tried,  determined,  and  punished 
by  any  court  which  has  jurisdiction  to  try  the  principal  felony 
or  any  felonies  committed  in  any  county  or  place  in  which 
the  person  being  accessory  is  apprehended,  or  is  in  custody, 
whether  the  principal  felony  has  been  committed  on  the  sea 
or  on  the  land,  or  begun  on  the  sea  or  completed  on  the  land, 
or  begun  on  the  land  or  completed  on  the  sea,  and  whether 
within  His  Majesty's  dominions,  or  without,  or  partly  within 
His  Majesty's  dominions,  and  partly  without.     But  there  is 
no  similar  comprehensive  enactment  with  respect  to  mis- 
demeanours, and  it  is  obvious  that  different  considerations 
would  apply  in  the  case  of  such  breaches  of  statutory  regulations 
as  are  not  necessarily  offences  by  the  law  of  another  country. 
As  to  offences  committed  in  foreign  territory  and  instigated 
or  aided  in  England,   questions  of  great  importance  and 
delicacy  have  arisen.    These  questions  were  raised  in  the 
famous  case  of  J?,  v.  Bernard  ^,  and  are  touched  on  by  the 
late  Mr.  Justice  Stephen  in  his  History  of  Criminal  Law. 
His  conclusion  is  that,  *  whatever  may  be  the  merits  of  the 
case  legally,  it  seems  to  be  clear  that  the  legislature  ought 
to  remove  all  doubt  about  it  by  putting  crimes  committed 
abroad  on  the  same  footing  as  crimes  committed  in  England, 
as  regards  incitement,  conspiracy,  and  accessories  in  England. 
Exceptions  might  be  made  as  to  political  offences,  though 
I  should  be  sorry  if  they  were  made  wide*.'    The  English 
legislature  has,  however,  never  gone  so  far  as  to  adopt  these 
conclusions  in  general  terms,  tiiough  it  has  declared  the  law 
in   particular   cases.    Thus,    with    respect    to    murder   and 
manslaughter,  the  Offences  against  the  Person  Act,   1861 
(24  &  25  Vict.  c.  100,  ss.  4,  9),  has  enacted  in  substance  that 
persons  who  conspire  in  England  to  murder  foreigners  abroad, 

■  Foster  and  Finlason,  240  ( 1.S58) ;  8  State  TriaLi  (N.  S.)  887. 
'  Vol.  ii.  p.  14. 
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or  in  England  incite  people  to  commit  murder  abroad, 
become  in  England  accessoiieB,  whether  before  or  after  thi 
fact,  to  murder  or  manslaughter  committed  abroad,  Bhall  I 
in  the  sams  poaition  in  every  reepect  as  if  the  crime  comraitte 
abroad  had  been  committed  in  England. 

Ab  to  theft,  it  was  decided  in  1861 ',  on  a  question  whid 
arose  under  an  Act  of  1827  (7  &  8  Geo.  IV,  c.  29),  that  when 
goods  are  stolen  abroad,  e.  g.  in  Guernsey,  there  could  not  I 
a  conviction  for  receiving  the  goods  in  England,  and  tliiq 
decision  was  considered  applicable  to  coses  under  the  Larconn 
Act,  1861  (24  &  25  Vict.  c.  96),  by  which  the  Act  of  1827I 
was  replaced.    Tliis  loophole  in  the  criminal  law  has  aow« 
been  stopped  by  the  Larceny  Act,  i8()6  (59  &  Co  Vict.  c.  52)^1 
which  punishes  receipt  in  the  United  Kingdom  of  propert^fl 
stolon    outside    the    United    Kingdom.     A    similar    questioi 
arose  at  Bombay  in  1S81  ^  on  the  construction  of  ss.  410  andtS 
41 1  of  the  Indian  Penal  Code  ;  and  it  was  held  by  the  majorityfl 
of  the  Clourt  that  certain  bills  of  exchange  stolen  at  Mauritiiu 
■where  the  Indian  Penal  Code  was  not  in  force,  could  not  b 
regarded  as  stolen  property  within  the  meaning  of  8.  410  a 
as  to  make  the  person  receiving  tiiem  at  Bombay  liable  undal 
B.  411.     In  order  to  meet  this  decision,  Act  VIII  of  1882 
amended  the  definition  of  stolen  property  in  a.  410  of  the 
Penal  Code  by  adding  the  words  '  whether  the  transfer  haa 
been  made,  or  the  misappropriation  or  breach  of  trust  haa.^ 
been   committed,    witliin   or   witliout   British   India.'     TtW'l 
arguments  and  judgementft  in  the  Bombay  case  deserve  studyl 
with  reference  not  merely  to  the  existing  state  of  the  law,, I 
but  to  the  principles  on  which  legislation  should  proceed.  ,1 
Legislation  with  respect  to  offences  committed  in  foreign  I 
territory  and  instigated  or  aided  in  British  territory  wiQl 
require  careful  consideration,  especially  in  its  application  t*l 
foreigners,  and  with  reference  to  minor  oSences,  which  ma^l 
be  innocent  acts  under  the  foreign  law. 

'  Etg.  V-  Ddiritkl,  1 1  Co  j  C.  O.  207. 

•  Emprcaa  v.  S.  Moorga  CkeUg,  I.  L.  B.  s  Bom.  338. 
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Under  the  Orders  in  i\)uueil  made  in  pursuance  of  the  Foreign 
Bucoeesive  Foreign  Juriadiction  Acta  British  courts  have  tioo  ActL 
been  established  and  British  jurisdiction  is  exercised  in 
numerous  foreign  territories  in  respect  not  only  of  British 
subjects,  but  of  foreigners,  i.  e.  in  cases  to  which  Parliamentank* 
legislation  would  not  ordinarily  extend.  But  this  jurisdiction, 
though  recognized,  confirmed,  supported,  and  regulated  bir 
Acts  of  Parliament,  derives  its  authoritv  ultimatelv.  not 
from  Parliament,  but  from  powers  inherent  in  the  Crown  or 
conceded  to  the  Crown  by  a  foreign  State*. 

The  jurisdiction  arose  historically  out  of  the  arrangements  Original  of 
which  have  been  made  at  various  times  between  the  Western  jonadic- 
Powers  and  the  rulers  of  Constantinople.    These  arrange-  xhe  capi- 
ments  date  from  a  period  long  before  the  capture  of  Con-  tulatioos. 
stantinople  by  the  Turks.     As  far  back  as  the  ninth  and 
tenth  centuries  the  Greek  Emperors  of  Constantinople  granted 
to  the  Warings  or  Varangians  from  Scandinavia  capitulations 
or  rights  of  extra-territoriality.  which  gave  them  permission 
to  own  wharves,  carr^-  on  trade,  and  govern  themselves  in 
the  Eastern  capital.     The  Venetians  obtained  similar  capitu- 
lations in  the  eleventh  century,  the  Amalfians  in  1056,  the 
Genoese  in  logS,  and  the  Pisans  in  mo,  and  thenceforward 
they   became   extremely   general.    When    the   Turks   took 
Constantinople  they  did  little  to  interfere  with  the  existing 
order  of  things,  and  the  Genoese  and  Venetian  capitulations 
were  renewed  ^.    The  first  of  what  may  be  called  the  modern 
capitulations  was  embodied  in  the  Treaty  of  February,  153^, 
between  Francin  I  of  France  and  Soliman  the  Magnificent. 

*  The  fint  and  mof^t  important  MH*tion  of  the  Foreign  JuriMiiction  Act. 
iS<>o  (53  &  54  Vict.  r.  37).  in  in  form  a  declaration  an  well  a^  an  enactment. 
Section  2  is  in  form  an  enactment  only,  and  poMibly  the  difference  wa<t 
intentional. 

'  See  the  Introduction  by  J.  Theo<lore  Bent  to  Karl^  Vojfagts  and  Tmrrh 
in  the  Ijtront,  pp.  ii,  iii — Publications  of  the  Hakluyt  Society.  Mr.  RaHhdall 
ha*  drawn  an  interesting  parallel  between  the  aelf-gOTeming  communities 
of  foreign  merchant*  in  Oriental  countries  and  the  telf-goTeming  communi* 
ties  of  foreign  ntudents  which«  at  Bologna  and  elsewhere,  were  eTeatually 
dereloped  into  Universities  {VnittrstUit*  of  Emrope  in  Ike  Middit  Agt*. 
i.  1 53).    As  to  the  jurisdiction  orer  students  at  Bologna,  see  ibid.  pp.  1 78  M)t|. 
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This  treaty,  altlioug)),  as  h&&  been  neen,  it  embodied  no  newl 
principle,  yet  from  another  point  of  view  marked  a  new  an<|j 
important  departure  in  international  law,  if  and  so  far  aal 
international  law  can  be  said  to  liave  existed  at  tlie  beginnings 
of  the  sixteenth  century.     The  modern  capitulations  nega-J 
tived   the   theory  that   the  '  infidel '   was   the   natural    am 
necessary  enemy  of  a  Cliristian  State,  and  admitted  the  Maha- 1 
medan  State  of  Turkey  for  limited  purposes  into  the  family' 
of  European  Ciiriatian  States.     At  the  same  time  they  recog-j 
nized  the  broad  differences  between  Christian  and  Mahomedan  J 
institutions,   habits,  and  feelings  by  insisting  on  the  with- 1 
drawal  from  the  jurisdiction  of  the  local  courts  of  CliristiaDl 
foreigners  who  resorted  to  Turkish  territory  for  the  purposesfl 
of  trade,  and  bj-  establishing  officers  and  courts  with  juriArl 
diction  over  disputes  between  such  foreigners. 

The  principles  oji  which  separate  laws  and   a   separata 
jurisdiction   have   been  at   times   different  and   in   differenbl 
countries  claimed  on  behalf  of  Western  foreigners  trading^ 
to  the  East  were  enunciated,  many  generations  afterwards, 
by  Lord  Stowell  in  a  passage  which  has  become  classical  :— 

'  It  IB  confondwi  on  tliis  point  that  Iho  King  of  Great  Britain  doM 
nnt  hold  the  Britisli  poiiKeHaionRin  the  East  Indira  in  right  of  soTereigntj* 
and  therefore  that  the  character  of  British  niprchanls  does  not  ne««*- 
Barily  attach  on  foreigners  locally  resident  thtre.  But  taking  it  that 
siiohaparamonnt  sovereignty  on  the  part  of  the  J[ogiilprinc«  really: 
solidly  exists,  and  that  Great  Britain  cannot  be-  deemed  ta  poesees 
sovereign  right  there  ;  still  it  ia  to  lie  remembered  that  wherever 
a  mere  factory  is  founded  in  the  enstem  parts  of  the  ivorld,  Eiiropeatli 
persons  trading  under  the  shelter  and  protection  of  those  establishments 
are  conceived  to  take  their  national  character  From  that  aioociatjini 
under  which  they  live  and  carry  on  Iheir  commerce.  It  is  a  rule  of  the 
taw  of  nations,  applying  practically  to  thone  countries,  and  is  different 
from  what  prevails  ordinarily  in  Europe  and  the  western  parts  of  the 
world,  in  which  men  take  their  present  national  character  from  the 
general  character  of  Iho  country  in  which  they  arc  resident.  And  this 
distinction  arises  from  Iho  natiirc  and  hahit  of  the  countries, 
western  parts  of  the  world  alien  merchants  mix  in  the  society  of 
natives ;  access  and  interraixturc  are  permitted  ;  and  they 
incorporated  to  almost  the  full  extent.  But  in  the  East,  from  the  ol 
times,  an  immiscihle  character  has  been  kept  up ;  foreigners 
admitted  into  the  general  body  and  mass  of  the  society  of  the  nntionj 
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they  continue  strangers  and  sojourners  as  their  fathers  were — Doris 
amara  suam  non  intermiscuit  vndam.  Not  acquiring  any  national 
character  under  the  general  sovereignty  of  the  country,  and  not  trading 
under  anyjrecognized  authority  of  their  own  original  country,  they  have 
been  held  to  derive  their  present  character  from  that  of  the  association 
or  factory  under  whose  protection  they  live  and  carry  on  their  trade  ^* 

The  first  of  the  capitulations  granted  to  England  bears  The 
date  in  the  year  1579  *»  ^^^  ^^^  years  afterwards,  in  1581,  Obmpany 
Queen  Elizabeth  established  the  Levant  Company  for  the 
purpose  of  carrying  on  trade  with  the  countries  under  the 
Ottoman  Porte.  In  1605  the  company  obtained  a  new 
charter  from  James  I,  and  this  charter,  as  confirmed  by 
Charles  II,  recognized  by  various  Acts  of  Parliament,  and 
supplemented  by  usage,  constituted  the  basis  of  the  British 
consular  jurisdiction  in  the  East  until  the  abolition  of  the 
Levant  Company  in  1825  ^. 

By  the  charter  of  King  James,  as  confirmed  by  the  charter 
of  King  Charles,  the  company  was  invested  with  exclusive 
privileges  of  trade  in  great  part  of  the  Levant  and  Mediter- 
ranean seas,  and  with  a  general  power  of  making  by-laws 
and  appointing  consuls  with  judicial  functions  in  all  the 
regions  so  designated. 

The  charter  of  King  James  was  altogether  in  the  nature 
of  a  prerogative  grant  from  home,  and  was  not  founded  on 

*  The  Indian  Chief,  (1800)  3  Robinson,  Adm.  Rep.  p.  28.  See  alM>  the 
remarks  of  Dr.  Lushington  in  the  case  of  the  Laeania,  (1863)  2  Moo.  P.  C, 
N.  S.,  p.  183. 

'  The  capitulations  with  England  now  in  force  were  confirmed  by  the 
Treaty  of  the  Dardanelles  in  1809,  and  are  to  be  found  in  Hertslet^s  Treaties, 
ii.  346,  and  in  Aitchison's  Treaties,  third  edition,  toI.  xi.  Appendix  I. 

^  The  statements  in  the  following  paragraphfl,  as  to  the  jurisdiction 
exercised  by  the  officers  of  the  Levant  Company,  are  deriyed  partly  from 
a  memorandum  written  for  the  Foreign  Office  by  the  late  Mr.  Hope  Scott 
(then  Mr.  J.  R.  Hope),  by  whom  the  Foreign  Jurisdiction  Act,  1843,  v<^ 
drawn.  [This  memorandum,  which  at  the  date  of  the  first  edition  of  this 
book  had  not  been  published,  is  now  printed  as  Appendix  VI  to  Sir  Henry 
Jenkyns*  British  Rule  and  Jurisdiction  beyond  the  Seas,]  See  also  the  case 
of  The  Laeonia  ;  Papayanni  y.  The  Russian  Steam  NavigtUion  Company, 
2  Moo.  P.  C,  N.  S.,  161.  As  to  the  history  of  the  Levant  Company,  see 
Mr.  Bent*s  Introduction  to  Early  Voyages  and  Travels  in  the  Levant,  noticed 
above,  and  the  article  on  '  Chartered  Companies  *  in  the  Encyclopaedia  of  the 
Laws  of  England. 
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diiBcultieH  which  arose  when  the  East  India  Company  extended 
the  exercise  of  its  legislative  powers  beyond  the  staff  of  its 
factories  illustrate  the  technical  difficulties  which  arose  or 
might  have  arisen  under  the  jurisdiction  exercised  by  the 
consular  officers  of  the  Levant  Company.  But,  as  the  East 
Lidia  Company  grew,  the  Levant  Company  dwindled,  and 
in  1825  it  was  formally  dissolved.  The  Act  which  provided 
for  its  dissolution  (6  Geo.  IV,  c.  33)  enacted  that  thereafter 
all  such  rights  and  duties  of  jurisdiction  and  authority  over 
His  Majesty's  subjects  resorting  to  the  ports  of  the  Levant 
for  the  purposes  of  trade  or  otherwise  as  were  lawfully  exercised 
or  performed,  or  which  the  various  charters  or  Acts,  or  any 
of  them,  authorized  to  be  exercised  and  performed,  by  any 
consuls  or  other  officers  appointed  by  the  company,  or  which 
such  consuls  or  other  officers  lawfully  exercised  and  per- 
formed under  and  by  virtue  of  any  power  or  authority  what- 
ever, should  be  vested  in  and  exercised  and  performed  by  such 
consuls  and  other  officers  as  His  Majesty  might  be  pleased 
to  appoint  for  the  protection  of  the  trade  of  His  Majesty's 
subjects  in  the  ports  and  places  mentioned  in  the  charters 
and  Acts. 

The  intention  of  the  Act,  doubtless,  was  to  transfer  to  the  Difficul- 

1 166   Afis- 

consular  officers  appointed   by   the  Crown  all  the  powers  j^g  f^^^^ 
formerly  vested  in  the  consular  officers  appointed  by  the  J*.**®^!^- 
Levant  Company.     But  it  soon  appeared  tliat  the  dissolution  Levant 
of  the  company  materially  increased  the  difficulty  of  the 
task  imposed   on   the  consuls.     The  authority   which   had 
previously  supported  them  was  gone,  and  the  prescriptive 
respect  which  might  formerly  have  attached  to  the  powers 
conferred  by  the  charter  was  disturbed  by  the  necessity 
which  had  now  arisen  of  testing  those  powers  by  the  recog- 
nized principles  of  the  English  constitution. 

In  1826  the  law  officers  of  the  Crown  threw  doubts  on 
the  legality  of  the  general  powers  of  fine  and  imprisonment, 
and  of  the  power  which  had  previously  been  held  to  be  vested 
in  the  consuls  of  sending  back  British  subjects  in  certain 
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The  Act  of  1836  was  a  complete  failure,  and  remained 
a  dead  letter.  Ito  language  and  machinery  were  in  many 
respects  defective  and  open  to  objection. 

British  extra-territorial  jurisdiction  in  the  Levant  was  Failure  of 
derived  from  two  main  sources  :  the  authority  of  the  Sublime  ,836 ;  iu 
Porte  and  the  authority  of  the  Crown  of  England.  The^'**^ 
charters  of  James  and  Charles  ignored  one  of  these  sources, 
and  used  language  which  seemed  to  treat  the  jurisdiction 
exercised  by  the  consular  officers  of  the  Levant  Company  as 
resting  exclusively  on  the  prerogative  of  the  Crown.  The 
language  of  the  Act  of  1825  ^^  sufficiently  general  to  include, 
and  was  perliaps  intended  to  include,  authority  derived  from 
the  Porte  and  from  the  consent  of  other  European  Powers, 
but  the  Act  makes  no  specific  reference  to  either  of  these 
sources.  The  Act  of  1836  erred  in  the  opposite  direction. 
Its  language  was  so  framed  as  to  countenance  the  theory, 
always  disavowed  by  the  English  Government,  that  British 
ambassadors  and  consuls  were  in  respect  of  their  jurisdiction 
delegates  of  the  Porte,  instead  of  being  officers  of  the  Crown 
exercising  powei-H  concwled  to  the  CVown  by  the  Porte. 

Again,  the  preamble,  by  referring  specitically  to  the  capitula- 
tions, and  to  cases  in  which  British  subjects  were  exclusively 
concerned,  tended  to  discredit  those  important  parts  of  the 
jurisdiction  which  had  arisen  from  usage  or  which  related  to  cases 
a£fecting  foreign  subjects  under  the  protection  of  Great  Britain. 

Usage  had  played  an  important  part  in  the  development 
of  British  jurisdiction  in  the  Levant.  At  the  outset  that 
jurisdiction,  as  has  been  seen,  did  not  include  criminal  juris- 
diction, properly  so  called,  nor  civil  jurisdiction  in  suits 
of  a  mixed  character.  But  by  1836  the  subject-matter  of 
tliis  jurisdiction  appears  ^  to  have  included,  either  generally 
and  constantly  or  in  some  places  and  occasionally — 

(i)  Crimes  and  oflfem^es  of  whatever  kind  committed  by 
British  subjects ; 

(2)  Civil  proceedings  where  all  parties  were  British  subjects ; 

'  According  to  Mr.  Hope  Scott. 
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Act,  the  provisions  of  which  are  now  embodied  in  the  Foreign 
Jurisdiction  Act,  1890  (53  &  54  Vict.  c.  37),  was  as  conspicuous 
a  success  as  its  predecessor  was  a  conspicuous  failure.  Its 
merits  were  that  its  recitals  were  sufficiently  comprehensive 
to  cover  all  possible  sources  of  extra-territorial  jurisdiction, 
and  that  its  enacting  words  embodied  a  formula  of  great 
simplicity,  and  yet  sufficiently  elastic  to  cover  all  modes  in 
which  extra-territorial  jurisdiction  need  be  exercised.  The 
theory  on  which  the  Act  proceeded  was  that,  in  places  beyond 
the  Queen's  dominions  where  the  Queen  had  jurisdiction, 
she  ought,  with  respect  to  the  persons  under  that  jurisdiction, 
to  be  in  the  same  position  as  that  which  she  occupies  in 
a  territory  acquired  by  conquest  or  cession,  that  is  to  say, 
ought  to  have  full  power  of  legislating  by  Order  in  Council. 
The  Act  recited  (as  the  Act  of  1890  now  recites)  that  by 
treaty,  capitulation,  grant,  usage,  su£ferance,  and  other  lawful 
means  Her  Majesty  hath  power  and  jurisdiction  within  divers 
countries  and  places  out  of  Her  Majesty's  dominions,  and 
that  doubts  have  arisen  how  far  the  exercise  of  such  power 
and  jurisdiction  is  controlled  by  and  dependent  on  the  law 
and  customs  of  this  realm,  and  it  is  expedient  that  such 
doubts  should  be  removed.  It  then  declared  and  enacted, 
in  terms  reproduced  by  the  Act  of  1890,  that  *  it  is  and  shall 
be  lawful  for  Her  Majesty  to  hold,  exercise,  and  enjoy  any 
power  or  jurisdiction  which  Her  Majesty  now  hath,  or  may 
at  any  time  hereafter  have,  within  any  country  or  place  out 
of  Her  Majesty's  dominions  in  the  same  and  as  ample  a 
manner  as  if  Her  Majesty  had  acquired  such  power  or  juris- 
diction by  the  cession  or  conquest  of  territory.' 

To  illustrate  the  effect  of  this  enactment  by  a  concrete 
instance,  the  King  has,  with  respect  to  the  jurisdiction  exer- 
cisable by  him  at  Shanghai,  a  place  within  the  territorial 
limits  of  the  empire  of  China,  the  same  power  as  he  has  in 
Hong  Kong,  a  British  Crown  colony  outside  the  territorial 
limits  of  China  and  acquired  by  cession. 

Under  the  Foreign  Jurisdiction  Act  of  1843,  and  the  various 
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enactments  which  have  been  passed  (or  amending 
extending  it,  and  which  are  now  embodied  in  the  Consolida- 
tion Act  of  i8go,  consular  and  other  judicial  ofiBcera  have 
been  eBtabhshed  in  all  partu  of  the  world  where  the  sovereign 
Power  is  non-Christian,  and  extensive  codes  of  law  have  been 
framed  for  their  guidance^.  In  most  coses  the  law  adopted 
has  been  the  English  law,  with  the  necessary  modificatioiM 
and  simplifications  ;  but  at  Zanzibar,  which  is  much  resorl 
to  by  natives  of  India,  and  from  officers  at  which  place 
appeal  is  given  to  the  High  Court  of  Bombay,  the  law  appli 
is  the  law  of  British  India ".  A  similar  course  was  adopted 
in  the  Persian  Coast  and  Islands  Order  in  Council,  1889 

Three  stages  may  be  traced  in  the  history  of  the  Foreign 
Jurisdiction  Acts. 

During  the  first   stage   they  were  applied  exclusively 
territories    under    regular    Governments    to    whom    eonsi 
officers  were  accredited,  and  where  consular  jurisdiction 
exercised   concurrently  by  the  officers  of   other   Euro] 
States.     Practically  they  were  only  applied  to  non-Christian 
countries,  such  as  Turkey,  Persia,  and  Chuia,     '  Such  coun- 
tries,' as  Mr.  Westlake  has  observed*,   '  have  civilizations 
differing  from  European,  and,  so  far  as  they  are  not  Mahoi 
dan,  from  those  of  one  another.     The  Europeans  or  Americi 
in  them  form  classes  apart,  and  would  not  feel  safe  un< 
the  local  administration  of  justice  which,  even  were  tl 
assured  of  its  integrity,  could  not  have  the  machinery 
sary  for  giving  adequate  protection  to  the  unfamiliar  JnteresM 
arising  out  of  a  foreign  civilization.     They  wore  therefore 
placed  under  the  jurisdiction  of  the  consuls  of  their  reepectivfl^ 
States,  pursuant  to  conventions  entered  into  by  the  lati 
with  the  local  Governments.' 

Turkey  was  the  first  country  to  which  the  Foreign  JuriB- 

'  See  the  Onlcru  m  Coimoi]  printed  in  vol,  t  at  the  Slatittortf  Rvln  narf 
Orders  Sevited, 
'  See  the  Zanzibu  Order  in  Council,  189;.     Slal.  B.  and  O.  Hti 
'  Slat.  R.  and  O.  Rev.  v.  667. 
'  Chapters  on  PrineijaUi  of  liJeriuUioital  Laii;  y.  :oj. 
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diction  Acts  were  applied,  and  the  jurisdiction  exercised  by  Anonia- 
British  authorities  in  Turkey  is  now  regulated  by  the  Ottoman  ^i^qh 
Order  in  Council,  1899  S  which  extends  to  all  the  dominions  of  Egypt, 
of  the  Ottoman  Porte,  including  Egypt. 

The  Anglo-French  Convention  of  1904  virtually  recognized 
the  predominant  position  of  the  British  Government  in 
Eg3rpt,  but  Egypt  has  not  become  a  British  protectorate, 
as  Tunis  has  become  a  French  protectorate,  and  consequently 
Eg3rpt  is  still  subject  to  the  regime  of  the  Capitulations.  The 
evils  arising  out  of  that  r^me  have  been  forcibly  described 
by  Lord  Cromer  in  his  reports  on  Egypt  for  the  years  1904 
and  1905  ^.  Egypt,  he  remarks,  stands  in  the  unique  position 
of  an  oriental  country  which  lias  assimilated  a  very  consider- 
able portion  of  European  civilization,  and  which  is  mainly 
governed  by  European  metliods,  but  which  at  the  same  time 
possesses  no  machinery  for  general  legislation,  such  as  is 
possessed  by  the  various  states  which,  in  judicial  and  adminis- 
trative matters,  it  is  taking  as  its  model.  At  present  no 
change  can  be  made  in  any  hvw  applicable  to  Europeans 
without  the  unanimous  consent  of  nearly  all  the  Powers  of 
Europe  and  the  United  States  of  America,  and  experience 
shows  that  it  is  practically  impossible  to  obtain  this  consent 
even  in  matters  of  minor  importance.  So  long  as  legislation 
is  conducted  by  diplomacy,  and  so  long  as  fifteen  separate 
powers  each  possess  the  right  of  liberum  veto  on  each  new 
legislative  proposal,  he  regards  any  attempt  to  introduce  the 
reforms,  of  which  the  country  stands  so  much  in  need,  as  prac- 
tically hopeless.  The  remedy  which  he  suggests  is  the  crea- 
tion of  a  special  legislative  body,  representative  of  European 
foreigners  in  Egypt,  and  capable  of  making  laws  to  bind  them^. 

'  iitaL  R.  and  O.  Rev.  vol.  v.  p.  742.  When  Tunis  became  a  French  pro- 
tectorate it  was  excluded  from  the  operation  of  the  Ottoman  Order  in 
Council  then  in  force.  As  to  the  conanlar  courts  and  jurisdiction  in  Turkey 
see  Young,  Corps  de  DroU  OUoman,  i.  379. 

*  Egypt,  No.  I  (1905),  Cd.  2409 ;  Egypt,  No.  i  (1906),  Cd.  2817. 

'  The  capitulations  do  not  apply  to  the  Soudan,  which  is  practioaliy 
a  British  protectorate. 
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After  the  Foreign  Jurifldiction  Act  had  beea  applied  1 
mpiica-      countries  like  Turkey,  it  became  necessary  to  extend  i 
iw^ia'       systeui  of  foreign  juiiBdiction  to   barbaToue  countries  not 
■   under  any  nettled  government.     By  an  Act  o(  1861  (24  &  2 
Vict.  c.  31)  ^  the  colonial  authorities  of  Sierra  Leone  1 
empowered  to  exercise  jurisdiction  in  the  uncivilized  ten 
tories  adjoining  that  colony.     And  by  an  Act  of  1863  (26  I 
27  Vict,  c.  35) '  similar  provision  was  made  with  respect  to  ' 
territories  adjoining  the  Cape  Colony.     A  more  important 
departure  in  this  stage  was  marked  by  the  passing  of  the 
Pacific  lalandera  Protection  Act  of  1875  (38  &  39  Vict.  c.  5i).J 
By  this  Act  Her  Majesty  was  empowered  to  create  by  Ordwl 
in  Council  a  court  of  justice  with  civil,  criminal,  and  admiral^:! 
jurisdiction  over  Her  Majesty's  subjects  within  certain  islai 
and  places  in  the  Western  Pacific,  with  power  to  take  cogai*! 
zance  of  all  crimes  and  offences  committed  by  Her  Majesty's 
subjects  within  any  of  those  islands  and  places.     Three  years 
later  power  was  given  in  more  general  terms  to  brii^  plaoe« 
not  within  the  dominions  of  any  settled  government  unde^J 
the  operation  of  ths  Foreign  Jurisdiction  Act*.     By  s. 
the  Foreign  Jurisdiction  Act,  1878  (41  &  42  Vict.  c.  67(ij 
now  rqiroduced  by  s.  2  of  tlie  Foreign  Jurisdiction  Act,  i8< 
it  was  enacted  that  in  any  country  or  place  out  of  Hfli 
Majesty's  dominions  in  or  to  which  any  of  Her  Majesty's 
subjects  were  for  the  time  being  re^iident  or  resorting,  and 
which  was  not  subject  to  any  Government  from  whom  Her 
Majesty  might  obtain  power  and  jurisdiction  by  treaty,  or 
any  of  the  other  means  mentioned  in  the  Foreign  Juriadiction 
Act,  1843,  Her  Majesty  should,  by  virtue  of  the  Act,  have  _ 
power  and  jurisdiction  over  Her  Majesty's  Bubjects  ^  for  thf 
time  being  resident  in  or  resorting  to  that  country  or  plaoe^^ 
and  the  same  should  be  deemed  to  be  power  and  jurisdiction 


led  by  %a  Onler 
53  knd  54  Via. 


'  This  Ai;t  is  still  in  force,  but  may  be  revoked  or  ve 
in  Council  under  the  Foreign  Juritidiction  Act,  1S90  (91 
e.  37,8.  17). 

'  Nolo  that  the  juritidiction  under  tliese  enact iiienlN  is  eX|)rosaly  conf 
to  British  subjects. 
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Lhad  by  Her  Majesty  tJiereiii  witliia  the  Foreign  Jurisdiction 
I,  Act,  1843. 

I      An  important  stage  was  reached  when  the  Foreign  Jurig-,  Third 
diction  Acta  were  applied  to  protectorates.     In  territories  to  appijca- 
which  tlie  Pacific  Islanders  Protection  Act  applies,  such  as  *' 
I  Samoa,  British  officers  and  French  or  German  officers  may  ti 
[  be  exercising  juriscliction  aide  by  side.     But  in  their  third 
[  stage  the  Foreign  Jurisdiction  Acts  have  been  applied  to 
[  certain  territories  in  Africa  which  are  under  the  exclusive 
protectorate  of  England  in  this  sense,  that  their  chiefs  are 
debarred  from  entertaining  diplomatic  relations  with  any  other 
European  Power,  and  that  consequently  such  extra-territorial 
jurisdiction  as  iaexerciaed  within  the  territories  is  monopolized 
by  officers  of  the  British  Government  instead  of  being  exercised 
by  them  concurrently  with  officers  of  other  European  States. 

The  term  '  protectorate  '  acquired  international  recognition  Recogni- 
tiie  proceedings  of  the  Berlin  Conference  of  1885,  when  Africau 
it  was  stipulated  (by  Art.  34  of  the  Acte  G^n^ral)  that  any  Pfo^"^- 
Power  which  might  thereafter  either  acquire  possession  of  by  Berlin 

■  assume  a  protectorate  over,  any  territory  on  the  coast  oncp. 
of  Africa,  should  notify  the  same  to  the  other  signatory 
Powers,  in  order  to  give  them  an  opportunity  of  putting 
^forward  any  claim  to  which  they  might  conceive  themselves 
entitled.  This  stipulation  did  not  apply  to  annexations  or 
protectorates  in  the  interior'. 

Immediately  after  the  signature  of  the  general  Act  of  ChartBr  tt 
Berlin,  the  Emperor  William  granted  to  the  German  Coloniza-  Colonizn- 
tion  Society  in  East  Africa  a  charter  of  protection,  ui  which  Jj,""^ 
lie  spoke  of  territories  which  by  certain  traders  had  been 
led  to  him  for  the  German  Colonization  Society,   with 
territorial   superiority*,'   and  granted  to   the   society,   on 

!    '  The  gencriil  Art  of  Berlin  ia  to  be  found  in  Hertalel,  Map  of  A/riea  by 
""  3.     There  are  several  refereiiPCH  to  protectoratM  in  other  artielea 

ll  the  Act  of  Berlin,  and  sUo  in  the  subeequeut  Bniesela  Act  with  respect 
p  the  A&ican  Slave  Tra<lo.  Eert^let,  i.  4S. 
'  The  word  used  in  the  rhnrter  in  '  Landeshoheit,'  and  is  Iransfated 
irlHlet's  Map  oj  AJTiea  by  Trmty  ob  '  sovereign  rightB.' 
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certain  conditions,  the  autlioiity  to  exercise  all  rights 
from  their  treaties,  inchiding  that  of  jurisdiction  over  botl 
the  natives  and  the  subjects  of  Germany  and  of  other  natiou 
established  in  those  territories,  or  sojourning  there  for  coin*l 
mercial  or  other  purposes  ^. 

As  to  the  legal  and  international  effects  of  this  chartei 
of  the  later  imperial  Act  of  April,  1886,  by  which  the  ch 
has  apparently  been  superseded,  many  questions  have  been 
raised  by  writers  on  international  law  both  in  this  country 
and  on  the  Continent*.     Have  the  territoriea  to  which  they 
apply  become  German  territory  in  a  sense  which  imports  all  1 
th9  rights  and  responsibilitiea  of  territorial  sovereignty?      Oxf 
are  they  merely  subject  to  a  German  protectorate,  implji 
a  lesser  degree  of  sovereignty  and  responsibility? 

In  considering;  these  questions  it  must  be  borne  in  i 
that  Germany  had  in  1886  practically  no  colonial  experience.  * 
England,  witli  her  vast  system  of  colonies  and  dependencies, 
iind  with  her  factories  and  mercantile  establishments  in  every 
part  of  the  world,  is  familiar  with  the  several  distinctions  for 
legislative,    judicial,    and   executive   purposes   between   the 
British  dominions  as  a  whole  and  the  places  outaide  the  British 
dominions  in  which  British  jurisdiction  is  exercised  ;  betweeaia 
the   United   Kingdom   and   the   colonies  and   dependencief>B 
wliich,   with   the   United   Kingdom,   make   up   the   Britii 
Empire,   and  are  sometimes  described  collectively  in  Acl* 
of  Parliament  as  British  possessions ;   and  lastly,  between  11 
several  classes  of  British  possessions  ;    and  with  the  mode  in 
which,  extent  to  which,  and  conditions  under  which  imperial 
authority  may  be  exercised  in  places  belonging  to  each  of  _ 
these  categories.     Germany,  when  the  present  empire  1 
formed,  liad  no  colonies,  and  few  important  mercantile  settle 
ments  in  foreign  countries,  and  the  constitution  of  the  empire 
contained  no  provision  for  the  mode  in  which  authority  waa 

'  Hertslet,  Map  of  Afriea  by  Treat;/,  i.  }0}. 

''  Se«  e.g.  Hall,  Foreiga  Jtirisdieliiin  of  Ihe  Brili»h  Crovm,  p«tt  iii.  chap.  J  ; 
Vii'f.\\ake,Cha'pUr3imlhf  FrineipUaoj [ntemaliowd Law,-^.  177  ;  Dexpafrnet. 
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to  be  exercised  in  any  possessions  or  colonies  which  might 

subsequently  be  acquired.     Hence  the  antithesis  which  was 

most  present  to  the  minds  of  German  statesmen  and  jurists 

was  that  between  their  home  or  European  territories — the 

Reichagebiet  proper — and  their  new  acquisitions  beyond  the 

seas ;    and  the  tendency  was  to  distinguish  these  latter  by 

the  collective  name  of  protected  territory,  or  *  Schutzgebiet,^ 

It  was  not  unnatural  that  this  appellation  should  appear 

inconveniently  indefinite,  and  that  more  precise  information 

should  have  been  desiderated  as  to  the  cat^ory  in  which  these 

territories  ought  to  be  placed ;    as  to  whether  they  were  or 

were  not  to  be  treated,  for  international  purposes,  as  German 

territory  ;  as  to  whether  the  natives  were  or  were  not  German 

subjects ;    and  generally  as  to  the  nature  and  extent  of  the 

rights  claimed  and  responsibilities  assumed  by  the  German 

sovereign   within  these  r^ons.     African  protectorates  are 

still  in  a  transitional  and  experimental  st^e,  and  it  is  not 

always  easy  to  give  a  precise  answer  to  questions  of  this  kind. 

The  Grerman  Protectorate  in  East  Africa,  with  its  double 

government   by  the  Imperial   Crown  and   by  a  chartered 

company,  was  a  political  experiment  resembling  in  it«  nature, 

and  perhaps  consciously  modelled  on,  the  earlier  form  of 

British  rule  in  India.     The  vagueness  of  language  of  the 

German  charter  and  Act  finds  a  close  parallel  in  the  vagueness 

of  language  of  the  English  regulating  Act  of  1773,  and  this 

vagueness  is  probably  attributable  in  each  case  to  the  same 

causes.     As  Sir  James  Stephen  has  remarked  ^  the  authors 

of  the  Regulating  Act  '  wished  that  the  King  of  England 

should  act  as  the  sovereign  of  Bengal,  but  they  did  not  wish 

to  proclaim  him  to  be  so." 

The  questions  which  were  raised  with  reference  to  the  Que« 
German  protectorate  claimed  in  1885  may  be  raised,  and  EngUgh 
have  been  raised,  with  reference  to  the  English  protectorates  J™*?^  . 
established  in  various  parts  of  Africa  over  r^ons  occupied  Africa, 
by  uncivilized  tribes.     The  term  *  protectorate,'  it  has  been 

*  Xmmmmar  and  Impey,  ii.   129. 
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observed,  implies  a  protecting  State  and  a  protected  i^tabtk. 
How  can  it  be  applied  to  uncivilized  regions  where  there 
no  organized  State  to  protect  ?  In  what  respects  does  a  pro- 
tectorate of  this  kind,  where  all  the  effective  powers  of 
sovereignty  are  exercised  by  the  protecting  State,  differ 
from  territorial  sovereignty  ^  ?  The  tenuity  of  the  distinction 
between  a  protectorate  of  this  kind  and  territorial  sovereignty 
was  well  illustrated  by  the  Jameson  case  of  i8g6.  In  that 
oaae  the  expedition  started  from  two  points,  one  of  which,:! 
Mafeking,  was  within  the  boundaries  of  the  Cape  Colony, 
and  therefore  clearly  within  British  territory,  whilst  the  other, 
Pitaani  Pitalogo,  was  within  the  Bechuanaland  Protectorate. 
The  Lord  Chief  Justice,  in  charging  the  jury  ^,  intimated 
clearly  that  in  his  opinion  the  latter  of  these  places,  as  well 
as  the  former,  must,  at  all  events  for  the  purposes  of  tho'l 
Act  under  which  the  indictment  was  framed  (the  Foreign 
Enhstment  Act,  1870,  33  &,  34  Vict.  c.  go,  s,  11),  be  treated 
as  if  it  were  witliin  the  limits  of  Her  Majesty's  dominions. 
!  illustrative  speciniens  of  treaties  mode  vith  lulr 


'  The  following 
chiefs  in  Africa  :- 

'  [name  of  chief]  hereby  tleclareB  that  he  hiui  placed  himself  and  oil  hia 
territories,  countries,  peaplea,  and  sabjeots  imcler  the  proteotion,  rule, 
govemmeat  of  the  Imperial  British  East  Africa  Company,  and  has  ceded 
to  the  said  Company  all  itfl  [ga.  hie]  sovereign  rights  and  righte  of  gorem- 
ment  over  all  bin  territories,  couatries.  peoples,  ami  subjects,  in  considecatiuD 
of  the  said  Company  granting  the  protection  of  the  said  Company  to  him, 
his  territories,  countries,  peoples,  and  subjects,  and  ext«aiting  to  tbcm 
the  beDelit  of  the  rule  and  government  of  the  Boid  Company.  And  be 
undertakes  to  hoist  and  recognize  the  flag  of  the  said  Company,'  Herlslet. 
Map  of  Africa  £{/  Trtatg,  i.  166. 

'  We.  the  undersigned  Siib-Chief».  ■  ■  ■  acting  for  and  on  behalf  of  tht> 
Wanyaasa  people  living  vithin  [spetilieil  limits],  most  eameHtly  b«ee<erh 
Her  MoBt  Grftcioiis  Majesty  the  Queco  of  (ireat  Britain  and  Ireland 
take  our  country,  oiirselveH,  and  our  peoples  under  her  e|>ecial  proteclioa, 
we  solemnly  pledging  and  binding  ourselves  and  our  peoj ' 
the  following  conditions  :— 

'  1.  That  ire  give,  over  all  our  country  within  the  above-descTib«4l  limiC^. 
all  Bovereiga  rights,  and  all  and  every  other  claim  absolutely,  nnd  without 
any  reservation  whatever,  to  Her  Most  Oracious  Majesty  ihp  Queen  [fto.J 
for  all  time  coming.'     Hert^let,  i.  tSS. 

It  is  difficult  to  see  what  residuum  of  -orereignty  remains  aftpr  ihcM 

'Times,  July  jg,  1896. 


t«. 

I 


v]      BRITISH    JURISDICTION    IN    NATIVE    STATES     369 

And  this  might,  perhaps,  reasonably  be  held,  for  the  nature 
of  the  sovereignty  exercised  by  the  British  Crown  within  the 
protectorate  was  such  that  the  British  Crown  and  its  agents 
and  officers  could,  whilst  a  protected  native  chief  could  not, 
prevent  an  aggression  from  the  protectorate  into  neighbour- 
ing territory,  and  consequently  such  an  aggression  was  within 
the  mischief  of  the  Act  ^.     It  must  be  remembered,  however, 
tliat  the  points  of  law  arising  in  the  Jameson  case  were  not 
fully  argued,  and  that  the  language  of  a  charge  to  the  jury 
cannot  always  be  construed  with  the  same  strictness  as  the 
language  of  a  judgement.     The  law  was  laid  down  in  the 
Jameson  case  with  reference  to  the  construction  of  a  particular 
statute,  and  the  propositions  embodied  in  the  chief  justice's 
charge  must  not  receive  too  wide  an  application.     It  seems 
clear  that  for  ordinary  purposes  the  territory  of  a  protectorate 
is  foreign  and  not  British  territory.     If  this  were  not  so, 
orders  for  establishing  and  regulating  the  jurisdiction  exer- 
cisable within  it  by  British  authorities  could  not  be  made 
under  the  Foreign  Jurisdiction  Act.     Perhaps  it  would  be 
accurate  to  say  that  for  the  purposes  of  municipal  law  the 
territory  of  the  Bechuanaland  Protectorate  is  not,  but  for 
the  purposes  of  international  law  must  be  treated  as  if  it  were, 
part  of  the  British  dominions.    The  line  of  division  is  thin, 
but  it  exists,  and  it  has  its  utility.  '  If  the  objection  is  raised 
that  protectorates  of  this  kind  are  inconsistent  with  previously 
received  rules  and  formulae  of  international  law,  the  answer 
is  tliat  they  have  been  found  by  practical  experieace  to  pro- 
vide a  convenient  halfway  house  between  complete  annexation 
and   complete   abstinence   from    interference ;     that   inter- 
national law  is  an  understanding  between  civilized  nations 
with  respect  to  the  rules  applicable  to  certain  existing  facts  ; 
that  it  is  in  a  state  of  constant  growth  and  development ; 
and  that  when  new  facts  make  their  appearance  the  appro- 
priate rules  and  formulae  will  speedily  be  devised  ^. 

*  8oe  the  Order  in  Council  as  to  juriHclict  ion  in  tho  protectorate,  below,  p.  375. 
'  The  ternus  *  |)rotectorate '  and  *  itphere  of  influonco '  have  Bometime» 
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The  application  to  protectorates  of  the  machinery  of  thsl 
Foreign  Jurisdiction  Acta  has  brought  into  greater  prominenocl 
the  question  as  to  the  classes  of  persons  with  respect  to  whoni  I 
the  jurisdiction  exercised  in  accordance  with  those  Acts  caol 
iff  or  ought  to  be  exercised.     The  answer  to  these  questions  ' 
depends  upon  the  nature  and  origin  of  the  Jurisdiction,  and 
on  the  terms  of  the  instrument  by  which  the  jurisdiction  is 
regulated.     As  the  jurisdiction  is  derived  from  an  arrange- 
ment between  the  British  Crown  and  the  territorial  sovereign, 
it  clearly  can  be  made  exercisable  in  the  caae  of  persons  under 
either  of  those  authorities.     But  in  the  territories  where  it 
was   first   exercised,   it   was   required  for   the  protection   of 
foreigneis,  and  was  not  intended  for,  and  was  not  exerciHed  , 
in  the  case  of,  subjects  of  the  territorial  sovereign.     Tbi 
classes  of  persons  foi   wliom  it  was  intended  were  eithi 
British  subjects  or  persons  entitled  to  tlie  political  protectioAfl 
of  the  British  Crown.     And  the  Ottoman  Order  in  Councila 
of  1899  (Articles  16-19),  1^^  other  Orders  in  Council  framed  1 
on  the  same  lines,  includes  British-protected  persons  in  it*  I 
definition  of  British  subjects  (Art.  3)  and  orders  provision  tag  I 
the  registration  of  British  subjects  as  so  defined.     In  thai 


been  loosely  treated  lu  Gfnonymous.  But  the  latter  term  haa  morrly 
nogatiTO  meaning.  It  iiiiplie*.  an  (^ngsgcment  between  two  States,  ~ 
one  of  thdu  will  abstain  from  interfering  or  oxerciaing  influence  wi 
oertain  territories,  which,  be  between  the  conttacting  parties,  are  renei 
for  the  operations  of  tlic  other,  tiuch  an  engagement  iloes  not  of  t 
involve  the  eierciae  of  anj  powera  or  the  asaumption  of  any  responsibility 
by  eitiker  State  within  the  sphere  of  influence  reeerveO  to  itselL  But  tlie 
exclusion  of  interfctonce  by  one  of  the  States  within  a  particular  territory 
may  involve  the  assumption  by  the  other  of  some  degree  of  responsilnlity 
for  the  maintenance  of  order  within  that  territory.  Thus  a  sphere  of 
iaHiicnce  in  a  possible  protectorate,  and  tends  to  ]»aa  into  a  prot«<ctorat(^ 
just  ad  a  protectorate  tends  to  pass  into  complete  sovereignty.  The 
(^hief  use  of  establishing  a  sphere  of  influence  appears  to  ' 
the  risk  of  war  arising  from  scrambles  for  (erritery,  and  to  obviate 
necessity  for  effective  occupation  as  a  bar  to  annexation  or  encroachl 
by  a  competent  Ijtate.  But  the  arrangement  on  which  a*  aphi 
is  based  has,  of  itaelf,  no  international  validity,  and  is  not  binding  excepll] 
on  such  States  aa  are  parties  to  the  arrangement.  The  phrase  was  i 
to  meet  1,  transient  state  of  things,  and  is  perhaps  tending  to 
obsolete. 
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case  of  the  Lacofiia  \  wliich  was  between  Biitish  Kuhjects 
and  Russian  subjects  in  respect  of  a  collision  between  a  British 
and  a  Russian  ship,  it  was  found  by  the  Judicial  Committee 
of  the  Privy  Council  that  the  Ottoman  Grovernment  had 
long  acquiesced  in  allowing  the  British  Government  jurisdic- 
tion between  British  subjects  and  subjects  of  other  Christian 
States  exercised  bv  means  of  consular  courts,  and  that  whilst 
there  was  no  compulsory  power  in  a  British  court  in  Turkey 
over  any  but  British  subjects,  a  Russian  or  other  foreigner 
might  voluntarily  submit  to  the  jurisdiction  of  such  a  court 
with  the  consent  of  bis  sovereign. 

The  decision  in  the  Laconia  case  appUed  to  a  state  of  cir-  ConHe- 
cumstances  where  there  were  several  Powers  exercising  extra-  ^tabUsh- 

t<;rritorial  jurisdiction  in  the  territories  of  the  same  State.  "^®°*  ^ 
*  protec- 

It  requires  modification  in  its  application  to  the  conditions  torato. 
of  a  protectorate.  The  assumption  of  control  over  the  foreign 
relations,  or,  to  use  another  expre^ion,  over  the  external 
sovereignty,  of  a  State  implies  the  assumption  of  responsi- 
bility both  for  the  safety  and  for  the  good  conduct  of  foreigners 
who  resort  to  the  territories  of  the  protected  St^te  and  wlio 
are  not  subjects  of  the  protecting  State ;  that  is  to  say,  for 
matters  which,  in  the  case  of  an  independent  State,  are  dealt 
with  by  diplomatic  intervention.  And,  except  where  tlie 
local  law  and  administration  of  justice  are  in  full  conformity 
with  European  standards,  this  responsibility  cannot  be  effec- 
tively discharged  unless  the  courts  of  the  protecting  State 
exercise  jurisdiction  over  such  foreigners. 

Conversely,  when  the  protecting  State  establishes  courts 
with  competent  jurisdiction  and  adequate  security  for  the 
administration  of  justice  in  accordance  mth  Western  ideas, 
tlie  necessity  for  consular  courts  of  other  Western  Powers 
disappears.  Thus,  when  France  established  a  protectorate 
over  the  regency  of  Tunis  and  set  up  French  courts  in  the 
regency,  the  Queen  consented  to  abandon  her  consular  juris- 
diction, with  a  view  to  British  subjects  in  the  regency  becom- 

*  (1S03)  2  Moo.  P.  C,  N.  8.,  161  ;  ^  Law  Journal,  N.  8.,  P.  M.  &  A.  11. 
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ing  justiciable  by  thoae  French  courts  under  the  aame  coit 
ditions  aH  French  subjects'. 

Accordingly,  the  aeaumption  of  an  exeluaive  protectors* 
seeniB  to  imply  the  exerci-te  of  jurisdiction  over  foreigoenn 
and  the  exclusion  of  the  jurifidiction  of  foreign  consul 
courts,  and  in  the  opinion  of  the  lateet  anthorttiee  on  inte 
national  law  juriNdictioti  over  foreigners  is,  in  such  prot« 
toratcB,  legally  exercisable  under  the  Foreign  JuriHdiction  Act'. 

The  mode  in  which  the  powers  exercisable  under  the  Foreign 
Jurisdiction  Act  have  been  applied  to  uncivilized  regions, 
and  liave  been  gradually  extended  In  tlieir  adaptation  toM 
protectoratpM,  may  be  illustrated  by  the  Orders  in  Counci 
which  have  at  various  tiraen  been  made  for  different  regiooi 
in  Africa. 

A  comparatively  early  stage  in  the  process  of  developmeid 
Ib  represented  by  an  Order  of  i88g  ^  under  which  '  local  jui 
dictions '  could  be  constituted  where  neceasary.  The  OrcU 
declared  that  the  powers  conferred  by  it  within  a  local  juris^l 
diction  was  to  extend  to  the  persons  and  matters  following. 
in  so  far  as  by  treaty,  grant,  usage,  sufferance,  or  other  lawful 
means  Her  Majesty  had  power  or  authority  in  relation  tu 
Huch  persons  and  matters,  that  is  to  say  : —  ■ 

(i)  British  subjects  as  defined  by  the  Order ;  fl 

(2)  The  property  and  personal  and  proprietary  rights  and 
obligations  of  British  subjects  within  the  local  juris- 
diction (whether  such  subjects  were  or  were  not  within 
the  jurisdiction),  including  British  ships  with  their  bostfl 
and  the  persons  and  property  on  board  thereof, 
belonging  thereto  ; 

(3)  Foreigners,  as  defined  by  the  Order,  wlio  should  ttnbia 

'  The  British  cunaular  jiiriediotiun  eiit«bliEli(sl  it)  Tunia  iiiidei 
JuriixlictioD  Acta  wa«  expnsely  tho^bod  by  the  Order  in  Coudc 
bar  31,  1883. 

'  See  e.  g.  WeuUake,  p.  187. 

■  The  Africa  Order  in  Coauoil,  1889.     Stat.  B.  and  O.  Ste.,  vol.  t.  ji.  t-M 
Thin  Order  and  the  amending  Order  of  1893  have  been  practickU}'  ai 
wdcd  bj  the  Orders  of  1901  fur  Britisb  Cealral  Africa  and  British  I 
Africa. 
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themselves  to  a  court,  in  accordance  with  the  provisions 
of  the  Order ; 
(4)  Foreigners,  as  defined  by  the  Order,  with  respect  to 
whom  any  State,  king,  chief,  or  Grovernment,  whose 
subjects,  or  under  whose  protection  they  are,  had,  by 
any  treaty,  as  defined  by  the  Order,  or  otherwise,  agreed 
with  Her  Majesty  for,  or  consented  to,  the  exercise  of 
power  or  authority  by  Her  Majesty. 
The  t«rm  '  British  subject '  was  defined  as  including  not  only 
British  subjects  in  the  proper  sense  of  the  word,  but  also 
any  persons  enjoying  Her  Majesty's  protection  and,  in  par- 
ticular, subjects  of  the  several  princes  and  States  in  India 
in  alliance  with  Her  Majesty,  residing  and  being  in  the  parte 
of  Africa  mentioned  in  the  Order  ^.    The  term  'foreigner' 
was  defined  as  meaning  a  person,  whether  a  native  or  subject 
of  Africa  or  not,  who  was  not  a  British  subject  within  the 
meaning  of  the  Order. 

Whether  the  Order  authorized  the  exercise  of  criminal 
jurisdiction  over  '  foreigners '  seems  open  to  doubt,  and  the 
exercise  under  it  of  civil  jurisdiction  in  respect  of  a  '  foreigner  ' 
was  expressly  declared  to  require  his  specific  consent  in  each 
case,  whilst  the  court  was  also  empowered  to  require  evidence 
that  no  objection  was  made  by  the  Grovernment  whose  sub- 
ject the  foreigner  was. 

These  restrictions  on  the  exercise  of  jurisdiction  over 
foreigners  were  soon  found  to  be  incompatible  with  the 
conditions  of  a  protectorate,  and  accordingly  the  jurisdiction 
received  a  wide  extension  under  the  Africa  Order  in  Council, 
1892.  This  Order,  after  reciting  in  the  usual  terms  that,  by 
treaty,  grant,  usage,  sufferance,  and  other  lawful  means. 
Her  Majesty  the  Queen  had  power  and  jurisdiction  in  the 
parts  of  Africa  mentioned  in  the  Order  of  1889,  went  on  to 
recite  that — 

ThiM  language  is  in  accordance  with  the  terniB  of  the  enactment  which 
LB  reproduced  by ;«.  150!  the  Foreign  Juriadiction  Act,  1890,  and  which  waA 
paAned  before  th«?  Intoriiretation  Act,  1889. 
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Order  made  for  ihe  Bechninmhnd  Proiectofate  on  May  o. 
1891  ^  after  rechiiig  that  the  tefritcries  of  Soath  Africa 
situate  whhin  tbe  Hmhs  of  the  Order  as  described  were  oixler 
the  protectkm  of  Her  Majestr  the  Queen,  and  that  by  treaty. 
grant,  usage,  sufferance,  and  other  lawful  means  Her  Majesty 
had  power  and  jurisdiefion  in  thoae  territories,  enacted  as 
follows  : — 


'  II.  The  high  comwiwinwfr  bat.  on  Her  Majesty's  behalf,  emcke 
all  povers  and  jmisdktMMi  vhkh  Her  Majesty,  at  aay  tnae  before  or 
after  the  date  oi  this  Order,  hwl  or  say  htve  withm  the  fiMtts  oi  this 
Order,  and  to  that  cod  Bar  take  or  eaase  to  be  taken  all  swh  ■nasvics, 
and  may  do  or  eaase  to  be  done  all  soch  ■■Itm  and  thingi  vithin  the 
limils  of  this  Order  as  are  kwfoL  and  as  in  the  interest  of  Her  Majesty's 
serrice  he  may  think  expedient,  mfaiect  to  such  ioitnictions  as  he  may 
from  time  lo  time  receire  horn  Her  Majesty  or  throng  a  secretary  of 
state. 

'  m.  The  high  commisaoner  s&sy  appoint  so  many  fit  persoos  as  in 
the  interest  of  Her  Majesty's  service  he  may  think  necessary  to  be 
deputy  commisBonefs.  or  resident  conuBinioners.  or  wrtwtint  com- 
miBsioners.  or  jw%es.  magirtrates.  or  other  officers,  and  may  define 
from  time  to  time  the  districts  within  which  such  oficersahaU  rc^iec- 
tirely  discharge  their  fanctaoniL 

*  Ereiy  sach  officer  may  exercise  such  powen  and  aothorities  as  the 
high  commimioner  may  assign  to  him.  sabject  net  fi  the  less  to  soch 
directions  and  iuBtractions  as  the  high  commissioner  may  from  time  to 
time  think  fit  to  give  him. 

*  The  appointment  of  sach  officers  shall  not  abridge,  alter,  or  affect 
the  r^t  of  the  high  oommiBsaoner  to  execute  and  discharge  all  the 
powers  and  authorities  hereby  confeficd  npon  him. 

*  The  high  commissioner  may  remore  any  officer  so  appointed. 

*  IT.  In  the  exercise  of  the  powers  and  aothorities  hereby  conferred 
opon  him,  the  high  comminioner  may.  amongst  other  things,  from  time 
to  time,  by  proclamation  proride  for  the  administration  of  justiee.  the 
raising  of  reTenue.  and  generaDy  for  the  peace,  order,  and  good  goxem* 
ment  of  aD  persons  within  the  limits  of  this  Order,  inchxling  the  pro- 
hibition and  punishment  of  acts  tending  to  disturb  the  poUic  peace. 

*  The  high  conmussioner  in  issoing  such  proclamations  shall  respect 
any  nattre  laws  or  cnstoms  by  which  the  dril  rriations  of  any  native 
chiefs,  tribes,  or  populations  under  Her  Majesty's  protection  are  now 
regulated,  except  so  far  as  the  same  may  be  incompatible  with  the  due 
exercise  of  Her  Majesfy*s  power  and  jurisdiction. 


'  Vll.  The  courts  of  Britidi  Bechuanaland  shall  have  in  re^fiect  of 
matters  occurring  within  the  limits  of  this  Order  the  same  jurisdiction, 

^  Siai.  R,  and  O.  Rer,^  roL  t.  pc  109. 


■  37^  (lOVEKNMKiNT    OF    INDIA  [<■»-■ 

I  civil  and  criminal,  urif^aol  iind  nppeltatt^.  as  they  reiipoctively  paMaeA*  ■ 

I  from    time    U>  lime   in   rpHpe«t   of  matt^iti  ocourring  withiu   British  I 

H  Bephuanaland,  and  the  judgeiueutu,  dwreea,  ordem,  and  sentences  oE  I 

H  any  such  court  miulc  or  given  in  the  exercise  of  the  jurisdiction  hereby  I 

H  conferred  may  be  enforced  and  executed,  and  appeals  therefrom  may  I 

H  be  had  and  prosecuted,  in  tho  same  way  as  if  the  judgement,  decre«u  1 

I  order,  or  sentence  had  been  made  or  given  under  the  rirdinary  jurladlc-    ] 

I  tion  of  tbe  court. 

I  '  But  the  jurisdiction  hereby  conferred  shall  only  be  esercieed  by  Buch 

K  courts,  and  in  such  manner  and  to  such  extent,  as  the  Governor  of 

K  British  Bechuanaland  shall  by  proelamation  from  time  to  time  direct."     j 

H  The  Matabeleland  Order  in  Council,  1894,  now  superseded 

W  by  tile  Southern  RhodeHia  Order  in  Council,  1898,  was  framed 

I  on  similar  principles,  and  the  same  principle!)   Iiave   beea 

B  followed  in  the  Orders  wliich  iiave  since  beea  made  for  different   ' 

I  parts  of  South,  East,  and  West  Africa.     They  set  up  Iiigh 

I  courts  and  make  administrative  and  legislative  arrangements 

I  hardly  distinguishable  in  their  character  from  those  adopted 

I  for  regions  which  have  been  formally  incorporated  in  the   1 

I  King's  dominions^.  I 

Ctonclu-  The  general  conclusions  as  to  the  ciasfles  of  persons  and 

Bionsaato  (.^868  With  respect  to  which  jurisdiction  may  be  exercieed  by 
tion  under  courts  established  by  Orders  in  Council  in  accordance  with 
Juris^c-  the  Foreign  Jurisdiction  Acts  appear  to  be— 
ion  c  B.  J  tpijg  principles  on  which  the  jurisdiction  rests  do  not 
exclude  its  exercise  with  respe<^t  to  any  classea  of  peraons 
being  the  subjects,  or  under  the  authority,  of  the  State 
which  establishes  tlie  court,  or  of  the  State  in  whose  territoty 
the  court  is  established,  or  any  classes  of  cases,  whether 

2.   But  in  practice  the  jurisdiction,  being  required  mainly 
for  the  protection  of  foreigners,  is  not  usually  exercised  in 

'  See  the  Africa  Order  printed  in  Slal.  H.  aiul  O.  llev.,  vol.  v.     Tbe  Orders 
in  Council  made  for  the "  hinterland '  prolectorntea  adjoining  British  ccdonira 
on  the  Went  Cosat  of  Africa  have,  instead  of  deRning  the  jiirisdi 
riaable  in  prutectoratu<,  transferred  the  powers  of  legialalii^  for  them 
the  logiHlature  of  (he  adjacent  British  colony.     Tho  legislation  imder  lJi< 
powew  in  I'ither  speeitic  or  »imply  apphea  the  colonial  law.     In  sol 
jurisdiction  appears  to  be  exercisable  over  all  perBons.     In  other 
is  left  with  tlie  chiefs,  siibjeet  lo  the  direction  anil  control  of  the  Brili 
authorities. 


I 
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disputes  between  natives  of  the  country  or  in  criminal  pro- 
ceedings which  do  not  afifect  foreigners. 

3.  As  respects  persons  who  are  not  subjects  either  of  the 
State  which  estabhshes  the  court,  or  of  the  State  in  whose 
territory  the  court  is  established,  the  exercise  of  the  juris- 
diction, according  to  the  view  adopted  in  framing  most  of 
the  Orders  in  Council,  requires  consent,  express  or  implied, 
on  the  part  of  those  persons  or  of  the  States  to  whom  they 
l)elong,  but  a  general  consent  to  the  exercise  of  jurisdiction 
over  all  or  any  of  the  subjects  of  any  State  may  be  implied 
by  acquiescence,  or  by  such  act«  as  the  recognition  of  a  pro- 
tectorate. 

4.  In  the  case  of  certain  protectorates  in  Africa  the  juris- 
diction has  been  given  in  more  general  and  indefinite  terms, 
and  apparently  is  capable  of  being  exercised  over  any  persons 
and  in  any  cases  over  and  in  which  territorial  jurisdiction 
is  exercisable  ^. 

5.  The  Order  in  Council  can  limit  and  define  in  any  manner 
which  may  be  considered  expedient  the  classes  of  persons 
and  cases  with  respect  to  which  jurisdiction  is  to  be  exercised. 


In  considering  the  application  of  the  foregoing  principles  Applica- 
to  India,  the  chief  differences  to  be  borne  in  mind  are —       prindpleB 

(i)  The  limitations  on  the  powers  of  the  Indian  Legisla-  *^  India, 
ture,  by  whicli  is  meant  the  authority  described  in  Acts 
of  Parliament  as  '  the  Grovemor-Oeneral  in  Council  at 
meetings  for  the  purpose  of  making  laws  and  regula- 
tions '  ; 

(2)  The  special  relation  in  which  the  Government  of  India, 
as  representative  of  the  paramount  Power,  stands  to 
the  Native  States. 

'  The  refereuceH  to  native  law  ami  cuBtom  in  Bonie  of  tbene  OrderM  dearly 
show  that  juriAdiction  waH  intended  to  be  exercised  under  them  in  cafteit 
lietween  natives  of  the  country.  For  a  very  curious  illuatration  of  the  mode 
in  which  thi«  kind  of  juriMliction  has  been  exercined  on  the  West  Coast 
of  Africa,  see  fanti  Cuitotnary  Iaiw/i,  by  J.  M.  Sarbah  (London,  i8i>7). 
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Powers  nf       The   Indian   I^egislature   is   tlie  crealion  of  statute.     Its  I 
Legialo-      powers  are  derived  wholly  from  Acts  of  Parliament,  and  are  l 
limited  with  reference  to  persons,  places,  and  subject-matter 
by  the  Acts  of  Parliament  by  wliicli  they  are  conferred. 

Section  43  of  the  Ciovernment  of  India  Act,  1833  (3  &  4 
Will.  IV,  c.  85),  empowered  the  Governor -General  in  Council 
to  make,  subject  to  certain  restrictions.  '  lawH  and  re^latioiut 
for  repealing,  amending,  or  altering  any  laws  or  regulations 
whatever  then  in  force,  or  thereafter  to  be  in  force,  in  the 
said  teiTitories  (i.e.  the  territories  under  the  government  of    ' 
the  East  India  Company),  or  any  part  thereof,  and  to  make   1 
law8  and   regulationH  for   all   persons,    whether   British    or    ' 
native,   foreigners  or  others,   and  for  all  courts  of  justice,    1 
whether  established  by  His  Majesty's  charters  or  otherwise,  j 
and  the  jurisdictions  thereof,  and  for  all  places  and  things  j 
whatsoever  within  and  tlironghout  the  whole  and  every  part  j 
of  the  said  territories,  and  for  all  servants  of  the  said  Company 
within  the  dominions  of  princes  and  States  in  alliance  with 
the  said  Company'  (i.e.  the  East  India  Company)^. 

'  Afl  to  the  powers  eiercisablc  under  this  seotion  the  following  opinion 
vaa  given  to  the  East  India  Company  in  1839  : — 

'  We  think  the  LegiBlative  Council  hoa  power  to  make  Uws  lo  proviftt 
for  the  pimiehment  of  offences  in  oasea  hero  contemplated.     The  Legislative 
Council  huN  power  to  pass  laws  enacting  and  declaring  that  crimes  and 
offences  committed  in  the  territories  of  princes  or  St&lea  in  India  adjacent 
to  the  British  territories  by  persons,  the  native  subjects  of  and  owing  1 
obedience  to  the  laws  of  such  British  terrilories.  shaU  be  liable  to  be  tried  1 
andpunisbedasif  committed  within  the  Iocs)  limits  of  (be  British  territoriev.  I 
Crimes  and  offences  against  the  State,  and  the  irimefi  of  forgery,  coining,  I 
&e.,  might  frequently  be  committed  without  the  limits  of  the  Company's 
territories.     Indeed,  by  the  existing  laws,  British  subjects  are  liable  to 
be  tried  in  the  sujircmc  courts  for  offences  committeil  anywhtre  witliia  I 
the  Company's  limits.     We  do  not  consider   the  affirmative   clause   i 
3  1;  4  Will.  IV,  c.  83,  B,  43,  giving  the  power  lo  the  Legislative  Council  M  1 
make  lawn  "  for  all  servants  of  the  said  Company  within  the  dominioaa  I 
of  princes  and  States  in  alliance  with  the  eaid  Company."  a«  reatraii 
the  Legislative  Council  from  making  laws  for  the  puTposes  in  queclioiir  I 
but  as  either  perhaps  unnecessary  or  as  meant  to  remove  all  doubt  aa  ta  « 
the  power  to  bindservantH  of  the  Company  in  ibeiwirtlciilsr  case  specitied,  1 
who  might  not  be  (as  occasionally  happens)  either  native«  or  siibjecl*  of 
the  British  territories  or  British  subjects  of  Her  Majesty. 

'We  think  that  the  Legislalive  Council  has  power  in  the  same  niai 


Act.  i^c  and  ba^  hf«ii  n^Hikid.  hm  i*-  fCcSi  ca  impartiOict 
Mf'  iht  ^fDMcratem  undrr  whicb  rht  IVouJ  Ocidr  of  iStv^  wns 
nutdt. 

Tht  f^natamein^  on  wbirb  the  jKW«r!^  of  th^  Ib^uud  Lmti^ 
iaturf  now  dppeoid  are  the  IxidiMi  OcHmcik  Aru  l$M,  ji^ 
«ii|]fiAeiD«ii«c[  br  hii  Act  of  iSt'f;  &iid  joi  An  of  i^^.  nTxi 
eKpl&iDfHJ  1»T  Ma  Act  of  IN;:^. 

SetftKOi  22  {*f  tbe  Indian  Couiirik  Art.  iSbi  (24  4  ::5  Vict. 
c.  I'ji.  ^mpofwered  ibe  lodian  Lespredamivt.  fmbjfirt  to  the 
|HxiTi»c<Di^  of  the  Act.  to  make  Um^  jutid  mnil*tion:i(  for 
rppniinc.  amendinE.  or  ahecins  axiT  lairi&  or  TMfulAtions 
whatever  *  now  in  force  or  hereafter  to  be  in  force  in  the 
Indian  t^ritone*-  now  under  the  dominion  of  Her  Maje^fJty. 
and  to  mai^e  law>  and  re^rulations  for  all  perKm;;^  whether 
Bfitifrh  or  native,  foreigners  or  others  and  for  all  cottrts  ^>f 
jtistice  whatever,  and  for  aU  places  and  things  whatever, 
within  the  said  territories,  and  for  all  servants  of  the  Ivovem- 
meat  of  India  within  the  dominions  of  prii>ce(i  and  St^te^  in 
alliance  with  Her  Majesty.' 

Section  i  of  the  Government  of  India  Act,  1805  (28^^  2i) 
Vict.  c.  15),  after  reciting  that  the  Govemor-licneral  in 
(*oancil  had  power  to  make  laws  and  regulations  for  all 
persons.  British  or  native,  within  the  Indian  dominions,  and 

to  proride  for  the  trial  and  punishment  of  crimes  ami  offenocfi  committiH) 
upon  the  high  fteas.  enacting  and  declaring  them  to  he  oll«4ice«  of  the  name 
quaUtj  and  triaUe  and  punishable  as  if  they  had  been  committer)  on  land, 
as  has  been  done  as  to  offences  committed  at  sea  by  British  statutes.  It 
would,  of  course,  be  proper  to  limit  the  application  of  such  a  law  to  {tersons, 
natives  and  subjects,  owing  obedience  to  the  laws  of  the  British  territories. 
For  piracy,  kc  provision  has  been  made  by  existing  laws. 

{Signed)  J.  CAMrBRi.i^ 

R,  M.  Roi.rx, 
R.  8rANKia, 
Jamm  WmaAM. 
'  Temple,  January  30,  1839/ 

But  it  is  difficult  to  reconcile  this  opinion  with  the  ojiinion  sulMiequeiuly 
given  as  to  the  inability  of  the  Indian  Legislature  to  pass  laws  binding  uii 
natives  of  British  India  outside  the  territories  of  British  India  (see  Forsyth. 
Cases  and  Opimions  on  CcnsOhtHonal  Lam,  pp.  1;,  jj). 
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that  it  was  "  expedient  to  enlarge  llie  powers  of  the  CUivernor- 
General  in  C'ouiieil  by  imthorizing  hiiu  to  make  laws  and 
regulations  for  all  British  subjects  within  the  dominions  of ' 
native  princes,  empowered  the  Indian  Legislature  to  make 
laws  and  regulations  for  all  British  subjects  of  Her  Majesty 
within  the  dominions  of  princes  and  States  in  India  in  alhance 
with  Her  Majesty,  whether  in  the  service  of  the  Government 
of  India  or  otherwise. 

Section  i  of  the  Indian  CoumiilM  Act,  iSijq  {^z  &  33  Vict. 
c.  g8),  empowered  the  Indian  Legislature  to  make  laws  and 
regulations  for  all  persons,  being  native  Indian  subjects  of 
Her  Majesty,  without  and  beyond  as  well  as  within  the 
Indian  territories  under  the  dominion  of  Her  Majesty. 

Section  2  of  the  Indian  Councils  Act,  1892  (53  &  5b  Vict. 
e.  14),  explains  that  the  expression  '  now  under  the  dominion 
uf  Her  Majesty,'  in  the  Act  of  1861,  is  to  he  read  as  if  the 
words  '  or  hereafter  '  were  inserted  after  '  now.' 

It  will  be  observed  that  the  expression  used  in  the  Act  of 
1861  is, '  within  the  dominions  of  princes  and  States  in  alliance 
with  Her  Majesty ,'  an  expression  substituted  for  and  apparently 
framed  on  the  words  in  the  Act  of  1833,  'princes  and  States 
in  alhance  with  the  said  Company.'  Tlie  expression  in  the 
Act  of  1865  is,  '  priuceK  and  States  in  India  in  alliance  with 
Her  Majesty.'  The  language  used  in  the  Act  of  1861,  if 
i.'onstrued  hterally,  would  seeni  wide  enough  to  include  the 
territories  of  any  friendly  State,  whether  in  Europe  or  else- 
where. But  some  limitation  must  be  placed  upon  it,  and 
it  may  perhaps  be  construed  as  including  States  having 
treaty  relations  with  the  Crown  through  the  Government 
of  India,  wliether  subject  tn  the  wuzerainty  of  Her  Majesty 
or  not '.  However  this  may  be,  the  power  of  the  Indian 
Legislature  to  make  lawH  binding  on  persons,  other  than 
natives  of  British  India,  outside  British  India  and  the  Native 

'This  necmn  to  Ite  ihc  ponntrui^tion  ailoptisi  by  tlio  lain  Mr.  Juniiic 
Slophen,  who  s&ys  :  '  'the  Governnipnt  of  India  has  power  lo  l«gii>lBte  for 
pnblic  servants  botli  in  Native  Stales  included  in  Brilisli  India,  and  in 
Native  States  itdjacent  to  Brili~li  Lidiu.'     Uialory  vj  Criminal  Iahii.  ii.  I>. 
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States  of  India,  seems,  under  existing  circumstances,  to  be 
open  to  question. 

Doubts  have  also  been  raised  as  to  the  class  of  persons  for 
whom,  under  the  denomination  of '  British  subjects,'  legislative 
powers  may  be  exercised  under  the  Act  of  1865.  The  pre- 
amble of  that  Act  speaks  of  '  all  persons,  British  or  natives. 
within  the  Indian  dominions,'  and  the  Act  then  gives  power 
to  Instate  for  ali  British  subjects  in  Native  States.  It  was 
accordingly  argued  that  '  British  subjects '  did  not  include 
natives  of  British  India  ^.  The  difficulty  arising  from  this 
particular  doubt  was  removed  by  the  wider  language  of  the 
Act  of  1869,  but  it  is  still  not  perfectly  clear  whether  the 
power  of  the  Indian  Legislature  under  the  Acts  of  1865  and 
1869  to  make  laws  operating  on  British  subjects  outside 
British  India  extends  to  persons  who  are  neither  British 
subjects  of  European  descent  nor  natives  of  British  India. 
The  earlier  enactments  relating  to  India  were  passed  at 
a  time  when  it  was  doubtful  whether,  or  how  far,  British 
sovereignty  extended  beyond  the  presidency  towns,  and 
when  full  powers  of  sovereignty  were  not  exercised  over 
natives  of  the  country  even  within  those  towns.  Notwith- 
standing the  declaration  in  the  preamble  to  the  Charter  Act 
of  1813  that  the  possession  of  the  territorial  acquisitions  of 
the  Company  in  India  was  to  be  '  without  prejudice  to  the 
undoubted  sovereignty  of  the  Crown  of  the  United  Kingdom 
of  Great  Britain  and  Ireland  in  and  over  the  same,'  there 
was  still  room  for  doubt  whether  the  native  inhabitants  of 
those  possessions  were  British  subjects  within  the  meaning 
usually  attached  to  that  term  by  Acts  of  Parliament,  and 
whether  their  status  did  not  more  nearly  resemble  that  of 
natives  of  the  territories  in  Africa  which  are  under  British 
protection,  but  have  not  been  formally  incorporated  in  the 
British  dominions.  Consequently  the  term  '  British  subject ' 
has  to  be  construed  in  a  restricted  sense  in  the  earlier  of  these 
enactments,  and  it  is  possible  that  the  restricted  meanii^ 

'  iiee  Minuter  by  8ir  IL  8.  Maine,  New.  56  And  j}. 
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which  had  been  attached  to  it  by  usage  still  coutinued  to 
attach  to  it  when  used  in  some  of  the  enactments  datizig 
subsequently  to  the  time  when  British  India  had  passed 
under  the  direct  and  immediate  sovereignty  of  the  Crown. 
The  term  as  used  in  Acts  of  Parhament  was  never  precisely 
defined,  and  perhaps  was  treated  an  including  generally 
white-skinned  residents  or  sojourners  in  the  country  by  way 
of  contradistinction  to  the  native  population '. 

After  tJie  status  of  '  Roman  citizensliip  '  liad  been  extended 
to  all  the  inhabitants  of  Britisii  India,  the  Indian  Legislature 
found  it  expedient  to  devise  a  term  which  should  indicate  the 
class  formerly  known  aa  British  subjects  in  the  narrower 
sense,  and  for  that  purpose  they  invented  the  definition  of 
European  British  subject,  which  is  now  to  be  found  in  s.  4 
of  the  Code  of  Criminal  Procedure,  1898.  That  section' 
declares  tliat  '  European  British  subject '  means— 

'(1}  Any  liubject  of  Her  Majesty  born,  naturalized,  or  domicilud 
in  the  United  Kingdom  of  Great  JiritAin  and  Ireland,  or  in  any  of 


'  Ttiu  double  wliivb  were  &t  one  time  otitortajned  ss  to 
be  attocbed  to  the  terra  '  BritiBh  Hiibjeet,'  in  its  oppliuation  to  penona 
bom  01  bving  in  India,  are  well  illustrated  by  a  note  whicb  is  ijuuted  mi 
|>.  8g  of  Mofby'B  Digett  from   an  edition  bj  Mr.  L.  Qarke  of  the  h 
I)  Geo.  IV,  u.  a.     Thin  not*  sajB  :   '  Autording  to  one  ogiinion,  s]l  pwiom;fl 
l>orn  within  the  Coraiwnj'B  territorieH  arc  Bcitink  aubjecla.     Tbi«  apinion  T 
in  luiLiided  on  the  aiijipwition  that  these  lerritories  arv  British  voloniH 
and  Htand  in  the  same  situation  ae  (ho  island  of  Bombay,  the  Canadu,  J 
lbs  Cape  of  Good  Hn]ie,  or  any  other  colony  whiob  has  been  a<'i|uired  by  1 
i;Dnqucsl  or  ceded  by  treaty.     According  to  another  ojrinion,  thoee  penuM  1 
only  arc  Britiuh  who  are  natives,  or  the  legitiniate  detwendantn  of  nktirec,  .1 
of  the  United  fiingdoiu  or  the  coioniea  whiob  are  admillcil  to  be  anni 
to  the  Crown.     A  tliird  opinion  conHiden  Chrintianity  to  be  a  t«st  o 
iudividual  being  a  Britiitb  subject,  provideil  that  the  |i«»Dn  vau  bam  !a  I 
the  Company's  territories;    and  according  In  this  an  Armenian,  ( 
legitimate  alb<piing(beinga  Christian)  of  Bnglish  and  native  parents,  would  I 
be  a  BritiHli  Biibject.     Nothing  positive  can  U>  gathered  from  any  of  the  J 
.\i'tH  of  Parliament,  excepting  that  g  Geo.  IV,  k.  33.  apjicars  to  n^UiTol 
the  position  that  Muhammadans  and  Hindus  are  British  subjects ; 
the  Jiu'j  Act,  7  Geo.  IV,  c.  37,  seeina  to  be  equally  opjwsed  to  any  peisou  1 
being  British  subjects  but  natives,  or  the  legitimate  descendants  of  native^  I 
of  the  United  Kingdom  or  its  acknowledged  colonies.' 

Sec  also  the  lifth  Appendix  to  tho  Report  from  the  ttelect  Comi 
the  House  of  Coiinrioni^  in  1^31.  pp.  tl  fJ,  1 142,  itifi  el  scq..  ti( 


I 
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the  European,  American,  or  Australian  colonieti  or  |)08ao8dioii»  of 
Her  Majesty,  or  in  the  colony  of  New  Zealand,  or  in  the  colony  of 
Cape  of  Good  Hope  or  Natal ; 
'  (2)  Any  child  or  grandchild  of  any  such  person  by  legitimate 
descent.' 

Thin  definition  is  open  to  much  criticism,  and  obviously 
errs  both  by  way  of  redundancy  and  by  way  of  deficiency.  It 
can  hardly  be  treated  as  a  precise  equivalent  of  the  term 
'  British  subject '  in  its  older  sense,  although  it  is  intended 
to  have  approximately  the  same  meaning.  If  the  term 
*  British  subject '  in  the  Act  of  1865  were  to  be  construed 
as  equivalent  to  *'  European  British  subject '  in  the  Indian 
Code  of  Criminal  Procedure,  there  would  appear  to  be  no 
power  under  the  existing  statutory  enactments  for  the  Indian 
Legislature  to  make  laws,  say,  for  a  native  of  Ceylon  in  the 
territories  of  the  Nizam.  But  the  language  of  the  Act  of 
1865  can  hardly  be  construed  by  the  light  of  an  artificial 
definition  .which  was  invented  at  a  subsequent  date.  And 
even  if  the  expression  is  used  in  a  restricted  sense,  probably 
the  most  reasonable  construction  to  put  on  it  is  that  it  includes 
all  British  subjects  except  natives  of  India. 

The  Indian  LiCgislature  has  also  power  under  special  enact- 
ments to  make  laws  with  extra-territorial  operation  on 
particular  subjects.  For  instance,  under  the  Indian  Marine 
Service  Act,  1884  (47  &  48  Vict.  c.  38),  the  Indian  Legisla- 
ture may  make  laws  for  the  Indian  Marine  Service  with 
operation  throughout  Indian  waters,  which  are  defined  as 
the  high  seas  between  the  Cape  of  Good  Hope  on  the  west 
and  the  Straits  of  Magellan  on  the  east,  and  any  territorial 
waters  between  those  limits. 

So  also  8.  264  of  the  Merchant  Shipping  Act,  1894  (57  ft 
58  Vict.  c.  Oo),  enacts  that  if  the  legislature  of  a  British 
possession — an  expression  including  India — ^by  any  law 
apply  or  adapt  to  any  British  ships  registered  at,  trading 
with,  or  being  at  any  port  in  that  possession,  and  to  the 
owners  and  masters  and  crews  of  those  ships,  any  provisions 
in  Tart  II  of  tliat  Act  which  do  not  otherwise  so  apply,  the 
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law  i.s  to  luive  f^tfect  tlirousrhout  His  Majesty's  dominions 
c^nd  in  all  places  wherr  H\h  MajeHty  iias  jurisdiction  in  the 
same  Tnamier  as  if  it  were  ••iiarteci  in  the  Merchant  Shipping 
Act  itself. 

Ill  like  manner  s.   ]i.)6  ot  the  Merchant  Sliippins  Act  enacts 
that  the  < Governor- (General  of  India  in  Council  niav.  bv  anv 

■  «  « 

Act  paHHed  for  the  purpose,  declare  tiiat  all  or  any  of  the 
provisionn  <if  Part  HI  of  the  Merchant  ShippinfC  Act,  i8c)4. 
shall  jipply  to  th«'  <arriaire  of  >teeratfe  paiMenuers  upon  any 
\  <»vajife  from  any  specitii»d  port  in  British  India  to  any  other 
specified  port  whatsoever,  and  may  for  the  ])urpoHefl  of  Part 
III  of  the  Act  fix  dietary  scaltw,  dei^lare  the  space  for  steeraee 
pasHent^ers.  and  d(»  other  things  :  and  the  provisions  of  any 
such  Act  while  in  fi»rce  are  to  have  etfect  without  as  well  as 
within  British  India  us  if  enacted  by  the  Merchant  Shippinc 
Act  itself. 

.\rts  of  \\\o  Imperial  Parliament  and  charters  made  under 
or  (MinHrnuMl  by  ^m-li  Acts  have  also  uiven  courts  in  British 
India  «'Xtra-iorritorial  jurisilicticm  which  rould  not  liave  l>een 

•  •(Miforred  'Hi  i  hem  hy  Acts  of  the  Indian  Leirisiature.  See 
<*.  •-;.  ;  \  <  Jeo.  111.  ,-.  ;j.  <.  iv>  :  •)  (m»o.  IV.  c  74,  s.  i  :  12  &  i  ; 
Vi«'t    .'.  .,f»       J  ;  ,!yr.  J4  \'i^'i.  r.  >S  :    ^]  ^  54  Vict.  r.  2j. 

On  tlie  >;unc  [>nnciple  the  Slave  Trade  Act.  1^70  (jg  & 
40  \'irt.  .'.  .\h),  i*na<*ted  tliat  if  any  person,  being  a  subject 
of  H«T  Majt^sty.  or  »)f  any  prince  or  State  in  India  in  alliance 
with  Her  Majesty,  -jjiould  on  the  hiijh  <e4W  or  in  any  part  of 
A'-ia  nr  Afrirji  s])ecitied  by  Order  in  < 'ouncil  in  that  behalf 

•  •omrnit  iiny  of  ••ertain  offences  relating  to  slave  trade  under 
\\\o  PciuU  < '«>de.  i>r  abet  the  ccunmission  of  anv  such  otfewe. 
h«'  uill  b«»  dealt  with  ;is  if  the  (»tfence  or  abetment  had  been 

•  •funinittcrj  in  a!\y  place  within  British  India  in  wliich  he 
nifiv  bf*  or  may  bo  found  :  and.  under  s.  2.  if  the  tTOvemor- 
ficn«Tal  in  Council  amends  any  of  those  pn)visions  or  makes 
fnrth'^r  provisi*ins  (tn  the  same  subject,  a  copy  of  the  amend- 
ircj  \(i  may  bo  luid  before  both  Ffouses  of  Parliament,  and 
rli^'fi.  unless  nri  afldress  is  presented  to  the  contrary,  the  King 
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may  by  Order  in  Council  give  the  amending  provisions  the 
aame  extra-territorial  operation  ae  the  provisions  amended  ', 

The  lodian  Legislature  has  exercised  its  power  of  legislating 
for  offenceB  committed  outside  British  India  hy  provieiona 
whicli  are  to  be  found  in  the  Penal  Code  of  i860  and  in  the 
Code  of  Criminal  Procedure,  1898. 

Under  s.  3  of  the  Penal  Code,  any  person  liable  by  any 
law  paeeed  by  the  Governor-General  of  India  in  Council  to 
be  tried  for  an  offence  committed  beyond  the  territories  of 
British  India,  is  to  be  dealt  with  according  to  the  provisions 
of  the  Code,  for  any  act  committed  beyond  those  territories, 
in  the  same  manner  as  if  the  act  had  been  committed  within 
them. 

Under  s.  4  of  the  Penal  Code,  every  servant  of  the  King 
is  subject  to  punishment  under  the  Code  for  every  act  or 
omission  contrary  to  its  provisions,  of  wluch.  whilst  in  such 
service,  he  is  guilty  within  the  dominions  of  any  prince  or 
State  in  alliance  with  the  King  by  virtue  of  any  treaty  or 
engagement  theretofore  entered  into  by  the  East  India 
Company  or  made  in  the  name  of  the  Crown  by  any  Govern- 
ment of  India. 

Section  188  of  the  Code  of  Criminal  Procedure,  1898, 
enacts  that — 

When  a  native  Indian  nubJMt  of  Her  Majesty  commita  an  adence  at 
any  plaoe  without  and  beyond  the  limitB  of  British  India,  or 

when  any  British  Bobjeot  commils  an  offence  in  the  terrilorien  of  any 
Native  Prince  or  Chief  in  India,  or 

when  a  servant  of  the  Ijueen  (whpljicr  a  Brittxli  subject  or  ] 
roitH  an  ofFence  in  tlie  territorienof  any  Native  Prince  or  Chief  in  India. 

be  may  be  drah  »ith  in  respect  of  nuch  oflenee  as  If  it  bad  been  ( 
iiutt«l  at  any  place  within  BrItiHh  India  at  which  be  may  be  found 

Provided  that  no  charge  a«  (o  any  Huch  offence  shall  be  inquired 
into  in  British  India  imleas  the  Political  Agent,  if  there  is  one,  for  the 
t^rnUiry  in  which  the  offence  i«  alleged  to  have  Iteen  committed.  certilieB 
that,  in  his  opinion,  the  charge  ought  to  be  inquired  into  in  British 
India ;  and.  «hei«  there  is  no  Political  Agent,  the  sanction  of 
Government  shall  be  required : 


Liftbiljtj> 

subjects  ^H 

for  ^M 

muted  ^1 

out  of  H 
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'  See  remarki"  o 
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Providi?d,  also,  that  any  proceedings  taken  ftgainat  any  person  under 
this  section  which  would  be  a  bar  to  Hubsetjuent  prooeedings  against 
Huch  person  for  the  same  ofFencc  if  such  offence  had  been  committal  in 
British  India,  shall  be  a  bar  to  further  proceedings  against  liim  under 
>f  the  Foreign  Jurisdiction  and  Extradition  Act,  1879,  in  respect  of  the 
same  offence  in  any  territory  beyond  the  hmit«  of  British  India. 

The  proviaioDB  of  the  existing  Code  of  Criminal  Procedure 

may  be  taken  to  represent  the  construction  which  the  Indian 

Legislature  has  tliouglit  it  safe  and  prudent  to  place  on  the 

enactments  giving  that  legislature  power  to  make  laws  with 

extra-territorial  operation '. 

1-  The  general  conclusions  appear  to  be — 

general  ^'    "^^^  Indian  Legislature  is  not  in  any  sense  an  agent 

^_      ^in^       **'  delegate  of  the  Imperial  Parliament  *,  but  its  powers  are 

^^L    Legislir      limited  by  the  terms  of  the  Acts  of  Parliament   by  wl  "  ' 

^H  those  powers  are  conferred. 

^^L  2.    The  Indian  Legialature  has  power  to  make  laws^ 

^^H  (n)  for  native  Indian  subject-s  of   His  Majesty  or  nati 

^^H  Indian  soldiers  in  His  Majesty's  Indian  forces   in 

^^H  part  of  the  world  ;    and 

^^H  {b)  for  British  subjects,  in  a  narrow  sense,  and  servi 

^^B  of  the  Government,  in  Native  Stati 

^^P  3.    Whether  the  Indian  Legislature  has  power  to  make 

^^P  laws  for  British  subjects,  not  being  either  European  British 

^^ft  subjects  or  natives  of  India,  in  Native  States,  or  to  make 

I     ^ 


gent 

i  are 

hu^B 

I 


of  the  prOTiaions  as  to  extra~territorial  jurisdiction 
editions  of  the  Code  of  Criminal  Procedure,  and  in  the  Indikn 
Foreign  Jiiriwliction  ami  Extradition  Act,  iSjg,  now  superseded  by  an 
Order  under  the  Foreign  Jurisdiction  Act  of  the  British  Parliament,  gare 
the  Indian  courta,  to  difhcult  questions,  which  are  illustralMl  bf 
the  following  rases  :  R.  v.  Pirtai,  {187J)  10  Bom.  Bep.  3;(i ;  if.  v.  Lvkhga 
id,  (1875)  I.  L.  R.  I  Bom.  50;  Emprtea  v.  SuTiaoak  Singh.  (1S79) 
L  L.  R.  2  AIJ.  iiS  :  Empreai  v.  S.  Moorga  Chattf,  (i8S[)  L  L.  R.  ;  Bom. 
BUigiri,  (1884)  I.  U  R.  7  Mad.  354  :  Qvte»  EmprrM  1. 
firftmrit,  (1884)  I.  L.  R,  g  Bom.  333  ;  Qnten  r.  Ahdvl  Latih,  {1885)  L  L.  R. 
Oregoril  v.  Vndaiaai  Kavjaiii,  (1886)  I.  L.  R.  10  M«iL  alj^ 
QHern  Emprew  v.  Mangal  Talcchand,  (i836)  I.  L.  R.  [o  Bom.  374  ; 
EmprtMv.  Kirpal Singh,  {\m7)l.  L.  R. 9  All.  523  :  Quetn  Bmpmai x. 
BSima.  (i888)I.  L.  R.  13  Bom.  147;  flf  tfai/M,  (1889)  I.  L.  R.  12  MmLj) 
"  ifCH  Einpre/ui  v.  Xatwami,  [1891)  I.  L.  R,  (G  Bom.  178;  Que 
Ganpatmn  Ram  Chandra,  (1893)  1.  I-.  R.  i<)  Bom.  lot;. 
''  B.  V.  BHTtih.  L.  R,  3  A|ip.  Cn8.  889. 
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laws  for  British  aubjeots  not  being  nativew  of  India,  nr  for 
servants  of  tlie  Government,  att  such,  in  States  outaide  India 
aa  defined  liy  the  Interpretation  Act  and  by  the  Indian 
General  Clauses  Act,  that  is  to  say,  in  places  which  are  not 
either  in  British  India  or  in  the  territory  of  a  Native  State, 
is  open  to  question. 

4.  Except  in  these  coses,  and  escept  in  pursuance  of  special 
enactments,  such  as  the  Indian  Marine  Service  Act,  the  opera- 
tion of  Acts  of  the  Indian  Legislature  is  strictly  territorial, 
and  extends  only  to  persons  and  things  within  Britisli  India. 

5.  The  Indian  Legislature  has  gone  further  than  Parlia- 
ment in  the  exercise  of  the  extra-territorial  powers  which  it 
poBsesBes. 

But  the  Governor-General  in  ('ouncil  has  in  his  executive 
capacity  extra-territorial  powers  far  wider  than  those  which 
may  be  exercised  by  the  Indian  Legislature,  By  successive 
charters  and  acts  extensive  powers  of  sovereignty  have  been 
delegated  by  the  English  Crown,  first,  to  the  East  India 
Company,  and  afterwards  to  the  Governor -General  in  Council 
as  ita  successor.  The  Governor- General  in  Council  is  the 
representative  in  Didia  of  the  British  Crown,  and  as  such  can 
exercise  under  delegated  authority  the  powers  incidental 
to  sovereignty  with  reference  both  to  British  India  and  to 
neighbouring  territories,  subject  to  the  restrictions  impotted 
by  Parliamentary  legislation  and  to  the  control  exercised  by 
the  Crown  through  the  Secretary  of  State  for  India.  Thus 
he  can  make  treaties  and  conventions  with  the  rulers,  not 
only  of  Native  States  within  the  boundaries  of  what  is  usually 
treated  as  India,  but  also  of  adjoining  States  which  are 
commonly  treated  as  extra-Indian,  such  as  Afghanistan  and 
Nepaul,  and  can  acquire  and  exercise  within  the  territories 
of  SQch  States  powers  of  legislation  and  jurisdiction  similar 
to  those  which  are  exercised  by  the  Crown  in  foreign  coun- 
tries  in  accordance  with  the  Foreign  Jurisdiction  Acta  and 
the  Orders  in  Council  under  them,  and  extending  to  persons 
who  are  not  subjects  of  the  King. 
002 
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{6)  foe  di-\iermin'iD)i  tlic  porsoon  wbu  arc  to  uxtiiiitiu  juriadiotttxa, 
t'itlier  gcaernUy  or  in  partivular  clusswi  of  casus,  imd  the  powers 
to  be  eiproiBed  by  tbeiu  ; 
(c)  for  determining  tbe  uourU,  aulhuritim,  judguj,  and  iiiagistr&l«t<, 
by  whom,  and  for  regulating  the  mimnor  in  which,  any  jurisdiction! 
auxiliary  or  inuidontal   to  or  consequential  on   the  jurisdic^tion 
exercised  under  thia  Order,  is  to  be  exercised  in  British  India  ; 
[(f)  for  regulating  the  amount.  eoUcution,  and  application  of  fees. 
5.  All  appointments,  delegations,  cortificatee,    requiHitions,  i'ule», 
uotificatioDB,  procetiaes.  orders,  and  directiomt  made  or  issued  under  or 
in  pursuance  of  any  enactment  of  the  Indian  Legislature  regulating  the 
eseroiae  of  foreign  jurisdiction,  are  hereby  contirmed,  and  shall  have 
oSeot  as  if  made  or  issued  under  this  Order. 

b.  The  Intorprutation  Act,  I21tj<i,  shall  apply  to  Ihc  conatrucUou  of 
this  Order. 

The  subHtitution  of  an  Order  ia  Council  under  thu  Foreign 
Jurisdiction  Act,  1890,  for  an  Act  of  the  Indian  Legislature 
haa  placed  tbe  extra-territorial  jurisdiction  of  the  Governor- 
General  in  Council  on  awiderantl  firmer  basia,  and  lias  removed 
many  of  the  double  and  difficulties  to  which  reference  was 
made  in  the  first  edition  of  tliis  book,  and  which  arose  from 
the  limitattonH  on  the  powers  of  the  Indian  Legislature,  and 
from  the  language  of  the  statutes  by  which  those  powers  were 
conferred. 

The  language  of  the  Oriler  is  wide  enough  to  iikclude  every 
possible  source  of  ostra-tcnttorial  authority.  Tlie  powers 
delegated  are  both  executive  and  legislative,  and  are 
sufficiently  extensive  to  cover  all  the  extra-territorial  powers 
previously  exercised  in  accordance  with  Indian  Acts,  To 
guard  against  any  breach  of  continuity,  all  appointments, 
rules,  orders  and  other  things  made  or  done  under  any 
previous  Indian  Act  regulating  the  exercise  of  foreign 
jarisdictiun  are  expressly  confirmed,  and  are  to  liave  effect  as 
if  made  or  done  under  the  Order  of  1902.  The  orders  thus 
confirmed,  and  the  orders  Issued  under  the  new  system,  have 
OBUally  taken  the  form  of  orders  for  different  Native  States, 
or  for  regions  or  districts  or  places  within  them,  constituting 
civil  and  criminal  courts  of  different  grades,  and  declaring 
the  kw  which  they  arc  to  administer,  tlial  law  consioting  of 
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certain    British  Indian  Acts  with   npecified  modifications.! 
Tiieae  orders  are  notified  in  the  Gazelle  of  India  and  are  t 
be  found  in  volumes  issued  by  the  Legislative  Department  of  V 
the  Crovernment  of   India.     In   editing   these    volumes   thel 
Legislative  Department  takes  eai'e  to  discriminate  betweeofl 
enactments   of  the  Indian  Legislature  wliicli  apply  propt 
vigorc  to  certain  classes  of  persons  In  Native  States,  and  enacU 
ments  wliioli  are,  iu  the  official  language  of  India,  'applied'! 
to  certain  portions  of  the  territory  of  Native  States,  that  is  tol 
Bay,  become  law  by  virtue  of  tlie  Goveinor-General's  order. 

The  local  limits  of  tlic  Order  of  IQ02,  that  is  to  say,  thai 
areas  within  which,  or  with  respect  to  which,  jurisdiction  aoAl 
powers  may  be  exercised  under  the  Order,  are,  in  the  fireil 
place,  the  territories  of  India  outaide  British  India,  in  othtf  ^ 
words,   the  territories  which  arc  popularly  known  as  thai 
Native   States    of    India,    and   which    are   described  more 
technically  in  the  Interpretation  Act,  1889',  as  territories  of 
any    native   prince  or  chief    under  the   suzerainty   of  His 
Majesty  exercised  through  the  Governor- Genera!  of  India,  or  j 
through  any  governor  or   other  officer  subordinate  to  the  I 
Governor-General  of  India.     The  actual  extent  of  '  India'  at  I 
any  given  time  must  always  be  a  political  qnestioii.     And  J 
there  may  often  be  territories  on  the  external  fringe  of .  ot  I 
outside,  '  India,'  within  which  it  may  be  doubtful  whether  tlw  J 
British  C'rown  has  power  and  jurisdiction,  and  whether  and  j 
how  far   that  power  and    jurisdiction  is  delegated  to  the  I 
Governor-General    in  Council.       These  are   tlie    territories  1 
described  in  the  preamble  to  the  Order  of  1902  as  'territoriee  | 
adjacent  to  India,'  and  the  limits  of  the  Order  are  declared 
by  B.  2  to  be  not  only  '  the  territories  of  India  outside  British 
India,  but  any  other  territories  which  may  be  declared  by 
His  Majesty  in  Council  to  be  territories  in  which  jurisdiction 
is  exercised  by  or  on  behalf  of  His  Majesty  through   the 
Governor- Genera!  in  Council  or  some  authority  subordinate 
to  liim.'     No  such  declaration  has  yet  been  made, 
'  S2  t  S3  Viot.  c.  63,  a.  18  (5). 
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The  territories  within  the  limits  of  the  Order  are  expreeaiy 
declared  to  include  the  territorial  waters  of  those  territories. 
For  instance,  they  include  the  territorial  waters  of  Cutch. 

The  powers  expressly  conferred  by  the  Act  of  1890  of 
sending  persona  for  trial  to  British  territory  (e.  6)  and  of 
assigning  jurisdiction,  original  or  appellate,  to  Courtu  in 
British  territory  (s.  9),  may  occasionally  be  found  useful,  but 
hardly  go  beyond  the  powers  previously  exercised  in  practice 
in  accordance  with  the  provisions  of  the  Indian  Acts. 

The  Act  of  1890  does  not  contain  any  provision  correspond- 
ing  to  s.  5  of  the  Indian  Act  of  1879,  under  which  a  notifica- 
tion in  the  Gazette  of  India  was  made  conclusive  proof  of 
matters  stated  in  relation  to  the  exercise  or  delegation 
of  jurisdiction.  But,  by  s.  4  of  the  Act  of  1890,  a  Secretary 
of  State  is  empowered,  on  the  request  of  a  court  of  civil  or 
criminal  jurisdiction,  to  send  an  authoritative  decision  on 
any  question  which  may  arise  as  to  the  existence  or  extent 
of  any  jurisdiction  of  His  Majesty  in  a  foreign  country. 

The  cases  in  which  an  authoritative  decision  of  this  kind, 
given  under  n  full  sense  of  political  responsibility,  is  most 
likely  to  be  found  useful,  arc  cases  where  jurisdiction,  limited 
to  special  classes  of  persons  or  subjects,  is  exorcised  beyond 
the  limit«  of  India.  With  respect  to  tlie  Native  States  of 
India  one  may  anticipate  that  it  will  rarely,  if  ever,  be 
needed.  In  these  Statra  there  is  no  doubt  that  the  British 
Crown  has  power  and  jurisdiction,  and  tliat  this  power  and 
jurisdiction  is  delegated  to  the  Governor-General  in  Council, 
and  experience  shows  that  the  doubts  which  have  from  time 
to  time  been  suggested  as  to  the  nature  and  extent  of  the 
powers  so  delegated  rarely  give  rise  to  practical  difliculttes. 

The  Governor-General,  as  representative  of  the  paramount 
power  in  India,  has  and  exercises  extensive  sovereign  powers 
over  the  Native  States  of  India.  Those  Native  States  have 
ottea,  aad  not  improperly,  been  described  as  protectorates. 
But  they  are  protectorates  in  a  very  special  sense.  They 
differ  materially  from  the  European  protectorates  to  wfaiob 
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necewary.  Apparently  it  does  not  in  ordinary  casett  treat 
ati  native  Indian  eubjecta  of  Hit)  Majesty  penionH  wlio  are 
oatural-born  Hubjects  by  atatute,  that  is  to  nay,  by  reauon 
of  being  children  or  grandchildren  of  native  Indian  uubjectv. 
But  perhaps  the  question  liow  such  peraouB  ought  to  be  treated 
does  not  arise  in  a  practical  form. 

The  Government  of  India  does  not,  except  within  special 
areas,  or  under  special  circumstances,  such  as  during  the 
minority  of  a  native  prince,  take  over  or  interfere  with  the 
jurisdiction  of  the  courts  of  a  Native  State  in  cases  afiectii^; 
only  the  subjects  of  that  State,  but  leaves  such  cases  to 
be  dealt  with  by  the  native  court«  in  accordance  with  native 
laws. 

The  question  as  to  whether  the  jurisdiction  is  exercisable 
over  European  foreigners  in  the  territory  of  a  Native  State,  if 
it  should  arise,  would  doubtless  be  answered  as  in  the  case 
of  African  protectorates.  Even  if  consent  of  the  foreigner's 
Oovernment  were  held  to  be  a  necessary  element  of  the  juris- 
diction in  such  cases,  the  notorious  fact  that  a  Native  State 
of  India  is  not  allowed  to  hold  diplomatic  or  other  official 
intercourse  with  any  other  Power,  and  the  general  recognition 
by  European  States  of  the  relation  in  which  every  such  Native 
State  stands  to  the  British  Crown,  would  doubtless  be  con- 
strued as  implying  a  consent  on  the  part  of  the  Government 
of  any  European  or  American  State  to  the  exercise  by  British 
courts  of  jurisdiction.  Indeed,  for  international  purposes, 
as  has  been  said  above,  the  territory  of  Native  States  is  in  the 
same  position  as  the  territory  of  British  India. 

There  are  certain  areas  within  which  full  jurisdiction  has 
been  ceded  to  the  Government  of  India,  and  within  which 
jurisdiction  is  accordingly  exercised  by  courts  and  officers  of 
the  Government  of  India  over  all  classes  of  persons  as  if  the 
territory  were  part  of  British  India.  The  most  conspicuous 
instance  of  this  is  the  district  known  as  the  Berars,  or  as  the 
Hyderabad  Assigned  Districts,  which,  although  held  under 
a  perpetual  lease,  and  administered  as  if  it  were  part  of  the 
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the  jurisdiction  exercisable  by  the  courts  of  a  protecting  State 
within  the  territories  of  a  protected  State  may  extend  to  all 
or  any  of  the  subjects,  either  of  the  protecting  State  or  of 
the  protected  State,  and,  subject  to  certain  limitations,  to 
persons  not  belonging  to  either  of  these  categories.  The 
extent  to  which,  and  the  cases  in  which,  the  jurisdiction  is 
exercised  over  particular  classes  of  persons  are  to  be  deter- 
mined by  agreement  between  the  State  which  exercises  the 
jurisdiction  and  the  State  within  whose  territories  the  juris- 
diction is  exercised,  and,  in  the  absence  of  express  agreement, 
are  to  be  inferred  from  usage  and  from  the  circumstances 
of  the  case. 

In  connexion  with  this  subject,  it  may  be  useful  to  quote 
Sir  Henry  Maine's  remarks  in  his  minute  on  Kathiawar  '  : — 

'It  may  perhaps  be  worth  obeerving  that,  according  to  the  more 
precise  language  of  modem  pablicisto,  *'  sovereignty  *'  is  divisible,  but 
''independence *'  isnot.  Althotigh theexpreesion ''partial  independence" 
may  be  popularly  used,  it  is  technically  incorrect.  Accordingly,  there 
may  be  found  in  India  every  shade  and  variety  of  sovereignty,  but  there 
is  only  one  independent  sovereign,  the  Britiph  Government.  My  reason 
for  ofiiering  a  remark  which  may  perhaps  appear  pedantic  is  that  the 
Indian  Government  seems  to  me  to  have  occasionally  exposed  itself  to 
misconstruction  by  admitting  or  denjring  the  independence  rjf  particular 
States,  when,  in  fact,  it  meant  to  speak  of  their  sovereignty. 

'  The  mode  or  degree  in  which  sovereignty  is  distributed  between 
the  British  Government  and  any  given  Native  State  is  always  a  question 
of  fact,  which  has  to  be  separately  decided  in  each  case,  and  to  which 
no  general  rules  apply.  In  the  more  considerable  iujitanccs,  there  in 
always  some  treaty,  engagement,  or  sonnud  to  guide  us  to  a  conclusion, 
and  then  the  only  question  which  remains  if«,  what  has  become  of  the 
sovereign  ri^ts  which  are  not  mentioned  in  the  Convention  T  Did  tiie 
British  Government  reserve  them  to  itself,  or  did  it  intend  to  leave  the 
Native  Power  in  the  enjoyment  of  them  ?  In  the  case  of  Kattywar  the 
few  ambiguous  documents  which  bear  on  the  matter  seem  to  me  Utpinni 
to  no  certain  resuh,  and  I  consider  that  the  distributi^jn  «A  the  sovereignty 
can  only  be  cc^leci«d  from  the  <U  fado  relations  of  these  Htat«»  with  tin; 
Britiih  Goveniment,  from  the  course  of  action  which  has  l^een  followed 
by  this  Government  towards  them.  Though  we  have  to  interpret  this 
evideoce  oanArtm,  it  is  in  itnelf  perfectly  kgitimate. 

'  It  appean  to  me,  tlierefcve,  thai  the  Kattywar  States  have  }ie#^ 
permitted  to  enjoy  several  sovereign  righta,  of  wliidi  the  f/rim'ipal— 
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and  it  is  a  well-known  right  of  sovereiguty — is  immunity  frum  foreign 
InwH.  Th(?ir  uliicf^  have  also  been  allowed  to  cssruiue  (within  Umite) 
eivil  and  criminal  jurjMlit.'lioti,  and  several  of  them  have  been  in  the 
exercise  of  a  very  marked  (though  minor)  sovereign  right — the  right 
lo  coin  money.  Butfar  the  largest  part  of  the  sovereignty  haa  obviously 
resided  in  practice  with  the  British  Giovernmcnt,  and  among  the  right« 
which  it  has  eierciBed  appears  to  me  to  be  an  almost  unlimited  right  of 
interference  for  the  better  order  of  the  States.  I  mean  that,  if  the 
interfereocea  which  have  akeody  taken  place  be  referred  ta  principles. 
those  principles  would  justify  any  amount  of  interposition,  so  long  na 
we  interpose  in  good  faith  for  the  advantt^e  of  the  chiefs  and  people 
of  Kattywar,  and  so  long  as  we  do  not  disturb  the  only  unqnalified 
sovereign  right  which  these  States  appear  to  ^lossess— the  right  to 
immunity  from  foreign  laws  '.' 

From  what  has  been  said  above  it  will  be  Been  that  t 
powers  exercised   by  the   British  Government,   or   by  the^ 
Government   of  India  as   its   representative,   in   territorioB 
where   lower   types   of  government   or  civilization  prevail, 
may  vary  both  in  nature  and  in  extent  between  very  wide 
limits.     In  some  places  there  is  merely  the  exercise  of  a  per- 
sonal  jurisdiction   over   Britisli   subjects,   or   certain  other 
limited  classes  of  persons.    In  others  the  functions  of  external  J 
sovereignty  are  exercised   or  controlled.      In  others,  again,  I 
a  much  larger  share  of   the  fimctions  of  sovereignty,  both  I 
external  and  internal,  has  been  taken  over,  and  this  share  may  I 
be  so  large  aa  to  leave  to  the  previous  ruler  of  the  teiritoiy,  T 
if   such  there  be,  nothing  more   than  a  bare,  nominal,  or  I 
dormant  sovereignty  ^. 

In  dealing  witli  the  various  positions  thus  arising,   it  : 
important   to  remember   that   different  considerations   will! 
apply  according  as  the  position  is  approached  from  the  point  I 
of  view  of  international  law,  or  from  the  point  of  i 
municipal  law. 

'  As  to  Knthiawar  tee  the  two  esses  decided  in   1905  by  the  Judicial 
Committee,  Hemehand  Divehand   v.  Azam  Sakarlal  CAAofamloj,  and  f 
Talltka  of  Kotda  Sangani  v.  Tht  Stale  of  Oondai,   A.C.  [1906I,  p.  3 
referred  to  above,  p.  265. 

'  Jl  curiouEi  illustration  of  tbu  exleut  to  which  the  ex^mise  of  aover 
rights  can  be  claimed  without  the  claim  of  tciritorinl  sovereignty  Is  supw 
plied  by  tlii^  treaty  between  the  United  States  and  the  Republic  of  P 
with  respect  to  the  territory  within  the  '  Canal  Zone.' 
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Where  the  external  sovereignty  of  any  State  ia  exercised 
or  controlled  by  the  British  Government,  a  third  State  will 
almost  certainly  claim  to  regard,  and  will,  from  an  inter- 
national point  of  view,  be  entitled  to  regard,  the  territory  of 
the  first  State  as  being  for  many  purposes  practically  British, 
Thus  if  persona  in  that  territory  made  it  a  basis  for  raida 
on  the  territory  of  an  adjoining  foreign  State,  tliat  State 
would  hold  the  British  Government  accountable.  And  it 
would  be  no  answer  to  say  that  the  arrangements  entered  into 
by  the  British  Government  with  the  ruler  of  that  territory 
preclude  British  interference  in  such  cases.  The  reply  would 
be,  '  We  know  nothing  of  these  arrangements,  except  that 
they  debar  us  from  obtaining  protection  or  redress,  except 
through  you,  and  consequently  we  must  treat  the  territory 
OS  practically  British.'  A  similar  position  would  arise  if 
a  subject  of  that  foreign  State  were  grossly  ill-used  within 
the  territory,  and  were  denied  justice  by  the  persona  exer- 
cising authority  there. 

The  view  taken  by  municipal  law  is  widely  different.  For 
the  purposes  of  that  law  a  territory  must  be  either  British 
or  foreign,  that  ia  to  say,  not  British,  and  a  sharp  line  must  be 
drawn  between  the  two.  In  some  cases  it  may  be  a  difficult 
operation  to  draw  this  line,  but  it  must  be  drawn  by  the 
courts  and  by  the  executive  authorities  aa  best  they  can. 
To  allow  the  existence  of  a  penumbra  between  British  and 
non-British  territory  would  cause  endless  confusion.  The 
judicial  and  executive  authorities  must  be  in  a  position  to 
say  whether,  for  purposea  of  municipal  law,  a  particular 
territory  is  within  or  without  '  His  Majesty's  dominions '  or 
'  British  India.'  And  the  legislative  authorities  must  be  in 
a  position  to  determine  whether  the  legislation  for  such 
a  territory  is  to  be  carried  out  through  the  ordinary  legislative 
organs,  or  through  the  machinery  recognized  and  supported 
by  the  Foreign  Jurisdiction  Acta.  Agaui,  important  ques- 
tions of  status  may  turn  on  the  question  whether  the  territory 
in  which  a  man  ia  bom  is  British  territory  or  not.     To  deter- 
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mine  -whether  a  particular  territory  is  Britiah  or  not,  it  may  I 
be  necessary  to  look  not  merely  to  the  powers  exeroieed  I 
within  it,  but  also  to  the  manner  in  which,  and  the  under-  I 
standings  on  which,  those  powers  have  been  acquired  and  I 
are  being  exercised.     Where  the  acquisition  dates  from  long 
back,  difficult  questions  may  arise.     But  in  the  case  of  recent  | 
acquisitions  there  will  usually  be  no  serious  difficulty  : 
determining   whether   what   has   been   acquired   is    merely  i 
a  right  to  exercise  certain  sovereign  powers  within  a  par- 
ticular tract,  or  whether  there  has  been  such  a  transfer  of  I 
sovereignty   over   the  tract   as   to  convert  it   into   Britiah  | 
territory. 

The  general  conclusions  appear  to  be  : — 

1.  The  extra-territorial  powers  of  the  Governor- General  of  I 
India  are  much  wider  than  the  extra-territorial  powers  of  th»  I 
Indian  Legislature,  and  are  not  derived  from,  though  they  1 
may  be  regulated  or  restricted  by,  English  or  Indian  Acte. 

2.  Those  powers  are  exercisable  within  the  tcrritoriee  ol  " 
all  the  Native  States  of  India.     Whether  they  are  exercisable 
within  the  territories  of  any  State  outside  India  is  a  question 
which  depends  on  the  arrangements  in  force  with  the  Govern- 
ment of  that  State,  aud  on  the  extent  to  which  the  powers  I 
of  the  Crown  exercisable  in  pursuance  ol  such  arrangements  I 
have  been  delegated  to  the  Governor- General. 

3.  The  jurisdiction  exercisable  under  those  powers  might  J 
be  made  to  extend  not  only  to  British  subjects  and  to  sab- 
jects  of  the  State  within  which  the  jurisdiction  ia  ezeroi8ed,J 
but  also  to  Foreigners. 

4.  The  classes  of  persons  and  eases  to  which  juriat^otion  I 
actually  applies  depend  on  the  agreement,  if  any,  in  force  1 
with  respect  to  its  exercise,  and,  in  the  absence  of  expreas  I 
agreement,  on  usage  and  tlie  circumstances  of  the  case,  and  J 
may  be  defined,  restricted,  or  ext«nded  accordingly  by  tba  I 
instrument  regulating  the  exercise  of  the  jurisdiction. 
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Kscheats,  160,  169. 

European    British   «\ibjeot.    BritiRh 

junftdiction  over,  in  Native  StateB, 

241,  246,  392  ;  definition  of,  349, 

382,  383. 
foreigners   in   Native   States. 

BritiRh    jurisdiction    over,     242, 

Evidence  Act,  332. 

Executive  Council,  of  Governor  and 
Governor-General  of  Bengal,  42, 
44»  45»  55»  64;  of  governors  of 
Bombay  and  Madras,  42,  64,  83, 
1 14,  188-190  ;  of  Governor-Gene- 
ral of  India,  84, 102, 105, 106, 1 1 1  - 
114.  118,  177-186,  210. 

Executive  legislation,  by  Governor- 
General  in  Council,  over  sche(lule<l 
difltrictfl,  105,  118,  211  ;  extra- 
territorial powers,  387-398. 

Extraordinary  member  of  council, 
commander-in-chief,  iii,  179, 
180  ;  Governor  of  Madras  or  Bom- 
bay, 112,  179,  180. 

Extra-territorial  juriKdiction  of 
governor-general,  387-398. 

legislation,  342-348. 

Extra-territoriality,  350. 

P. 

Family^  custom,  reservation  for,  in 
criminal  law,  57,  326. 

Fifth  Report  of  Commons  com- 
mittee in  18 1 2,  73. 

Financial  statement,  discussion  of. 
117,  118,208,  209. 

-—system,  133,  134. 

Fines,  159. 

Foreign  affairs,  restriction  on  legis- 
lature, 117,  208,  219. 

department     under     viceroy, 

113. 
—  Enlistment  Act,  344,  348. 

Jurisdiction  Act«,  353,  376. 

Foreignera,  may  be  expelled  from 

British  India,  88  ;    definition  of, 

373f  374;  British  jurisdiction  over, 

in  Native  States,  392. 
Forfeitures,  159. 
Fort  St.  George.     See  Madras. 

William.     See  Bengal. 
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erect,  17. 
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council,  82,  83. 
Fox*8  East  India  Bill  of  1783,  61. 
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*  India,*  265. 
Fnrlougli,  regulatioas  by  Secretary 

of  State,  132,  234. 
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Gentu.     See  Hindu. 

Gifts,  prohibition  against  receiving, 

49,  255,  256. 
Godolphin,  Lord,  award  of,  2,  29,  30. 
Government  of  India  -  Governor- 
General  in  Council,  112,  176. 
Governor-General  of  Bengal,  44,  45. 

of  India,  first  appointment,  82  ; 

power    to   appoint   president   of 
council  in  his  own  absence,  99, 
185  ;  sanction  required  for  certain 
legislation,  100,  208 ;    assent  re- 
quired to  every  Act,    100,  209 ; 
power    to    invest    himself    with 
powers  of  council,  when  absent 
from  head  quarters,  loi,  185, 186; 
power  to  make  ordinance  without 
council  in  emergency,  loi,  212, 
213  ;  sanction  required  for  certain 
legislation   by  local   legislatures, 
102,  103,  219  ;  assent  required  to 
every   Act  of  local   legislatures, 
103,222;  regulations  for  scheduled 
districts,  105,  211,  212  ;  power  to 
overrule  council,  106,  182  ;  power 
to  make  rules  for  nomination  of 
additional  members  of  legislative 
councils,  107,  214  ;  supreme  mili- 
tary authority,  129,  176 ;  exercise 
of  foreign  jurisdiction   by,    388. 
See   aUo    Council    of    Governor- 
General. 
Governors    of    factories,    first    ap- 

{tointed  under  charter  of  Charles 
I,  16  ;  powers,  16,  17,  18,  32,  42. 

of  Madras  and  Bombay,  may 

communicate  with   Secretary   of 
State,  152;  constitution,  188-100; 
legislative  powers,  213-223.     See 
also  ^[adras  and  Bombay. 
Guardians  and  Wards  Act,  336. 

H. 

Haileybury  College,  recognition  of, 

76,  78  ;  abolition  of,  92. 
Harington*s    Analysis    of    Bengal 

Rc^gulations,  57,  72,  84,  323,  325. 
Hastings,    Warren,    administration 

of,  50,  5 1 ;  evidence  in  Parliament, 

74- 
Hcrtslet,  referred  to  or  quoted,  52  n.. 
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High  courts,  establishment  of,  103  ; 
constitution  of,  126-128,  136,  137, 
237-249;  definition  of,  263. 

Hindu  law,  personal,  «;7,  325,  326, 
337  ;  text-books,  338. 

Wills  Act,  333. 
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HoUand'^  Juriapniiienoe,  764. 
HouBBoE Commons.  Sff  Parliament. 
Hunter,  Sir  W.  W..  referred  to  or 
quoted,  io8,  109. 

I. 

Imperial  servipe  troops.  142. 
Imprinonroent,  exemption  from,  of 

high  ol^ciaU,  347. 
India,  definition  of,  263,  264,  390. 
Indian  nivil  servioe,  12;. 

financial  Byatem,  133,  I34- 

watotH,  definition  of,  200. 

Inheritanoe,  lawTegarding,  326,  32S, 

3 JO.  33'.  337.  340- 
Inaolvenoy,  law  of,  for  presidanry 


9,90. 
Interlopers,  legislati 

36,  31.  78,  88. 
Interpellation    in   legislature,    117, 

itS.  309,  121. 
Invasion,  revenues  may  bo  applied 

for  repelling,  without  conitenl  of 

Parliament,  161. 


James  I.  ehartera  of,  13,  14. 
James  II,  chartoTB  of,  20-33. 
Jenkynn,  Sir  H.,  referred  to,   343, 


ordinate,  oivll  and  criminal,  137. 

Judicial  comraiBaioners,  137,  266. 

Committee.  See  Privy  Council. 

J1117,  trial  by,  14, 48,  1 38. 

Juatieea  of  the  peace,  Grst  appoint- 
ment of,  32,  48  ;  jiirisdiotion  of, 
70  ;  neecl  not  be  covenanted  civi- 
jian.1,  8i  ;  iurindiction  over  Euro- 
pean British  aubjectH,  138 

K. 
Kathiawar,   British  jurisdiiition  in, 

265.  395.  396. 
Kaye,  Sir  J.,  referred  to  or  quot«d, 

14.  66.  89- 
KboJM,    DUBtoms    of    infaeritaaee, 

340- 


Land,  aequisitlon  of,  by  natural-  I 
born  Bubject,  83 ;  power  oi  J 
Secretary  of  State  to  buy  or  i>el^  J 
■67. 

Law  Commi&Bion,  appointment  o^l 
86,   87  ;    diBBplwarance   of,  91  ] 
work  of,  332. 

member  of  council,  178,  179. 

Leave  of  absence  to  members  off 
council,  133,  226. 

Leoky.   W.    E.   H.,   referred   I 
quoted,  38,  40.  43. 

Lee-Waroor.  referred  to  or  qnoled,.V 
139,  141. 

Jiegal  memlier  of  council,  S3,  84.  91. 

I;egi8lature.  Set  Council  (legisla- 
tive). 

Tjetters  patent,  of  high  courts,  ro3. 

I^evant  Company.  12,  13,  355-358. 

1^1  Loci  Act,  327. 

Licences,  for  Hale  of  spirituona 
liquors,  70  :  to  non-ofHcial  Euro- 
peans in  India,  75,  78,  87,  88. 

Lieutenant-Dovemor,  first  appoint- 
ment of.  Tor  North- Weatern  Pro- 
vinces, 89,  90  :  for  Bengal,  90 ; 
for  the  Punjab,  91  ;  conatitntian 
of  government,  96,  191-193  ;  foe 
Burma,  114;  constitution  of  legi*- 
lature,  213-323 :  busineaa  &ti 
legislaUve  meetinga, 
salary,  272. 

Limitation  Act,  332. 

Limits,  jjowet  to  alter,  of  provtnM*. 
'94t  '95:  of  presidency  towns,  196. 

Loans,  prohibitioD  against  British 
subject  lending  to  Native  Stale. 
71,  356,  357  i  power  of  Secretsry 
of  State  to  raise.  163. 

Local    Qovemment.    definition    of, 

London,  venue  tor  trial  of  crimes  by 

ofBciab,  357. 
Lyall,    Sir   A.    C.    referred    to   arl 

quoted,  3,  10, 67.  ■ 

M, 

Maeaulay,  History  quoted.  16,  36. 
37  ;  secretary  to  Board  of  Oontrol. 
Si  :  first  l^alalive  member  ot 
council,  83 ;  nead  of  Indian  I^w 
Commission,  87 ;  churmsn  of 
committee  that  framed  leguls- 
tiona  for  civil  se — '--    """ 


I 

t 


B,  93. 


Madras,  in  seTenteeath  oentuiT, 


1 


iliniLted  In  Bengftl,  4;.  64  :    go- 


64 :     jur 


of 


conrts,  67  ;  rerorder'a  rourt,  7 
Biipremo  court,  71;  power  to 
in>kere(Eulatioiut,  72  ;  college, 76; 
regulstioiiB,  84  ;  leoisUtWe  power 
withdravn,  84  ;  bithopric,  89  ; 
rppreaenUtive  member  on  govpt- 
nor-general's  conncil.  91  ;  1p^^- 
Utive  power  restored,  101 ;  high 
court,  103  ;  oomiiiftnde(>ia-cliiEl 
aboIUhdd,  10S ;  kdmmiatrBtion. 
ii4i  '15;  IcKialn'-iire,  iiS,  119; 
high  court,  126:  governor  kiid 
cQuocil  exempted  h'om  originnl 
ji)rimlictioa  of  liigh  court.  12S. 
J47  i  sUff  corp«,  tjo  :  board  of 
revenue,  (34;  Biibordinate  civil 
oourla.  1 37  ;  correspondence  with 
Secretary  o(, Slate,  1^2  :  conntilu- 
tion  of  guverameot,  188-190 ;  en- 
lenxion  of  presidency  town,  196; 
rnofllitntion  of  legifllature,  213, 
114;  busineMftt  legislativBrneet- 
ingB.  331-333  ■  vacancy  in  office 
of  sovemoT,  131  ;  joriBdiction  of 
high  court,  339-34;  ;  advocate- 
general,  3JI  ;  eccteBiasticBl  eatab' 
liabment,  i;3~3;4  ;  St«te  arreet, 
360-362. 

Hadraa  Regulations,  73,  84,  I3i. 

Haffistratei',  claaaification  of,  ijS. 

MaEomedan  law,  criminal,  44,  334, 
33s,  3»^  ;  personal,  57,  113.  250, 
326-330,335,337.338.340;  teit- 
bookH,  338  ;  codification,  340. 

Maine,  Sir  E.  S.,  quoted,  89,  101;. 
114.  131.  179,  207,  211,  120.  247. 
34«.  381.  39S' 

Majontjr,  age  of.  336  n. 

Marine  Servioe.  organization  of, 
107,  aoo,  303,  205,  206 ;  Act.  107, 
383- 

Marriage,  law  as  to.  80,  325,  337. 

MartiM  law.  Company  first  em- 
powered to  exerciiie,  14, 

MuBachuiwtts  Company,  lo. 

Mayne,  J.  D,,  referred  lo  or  quot«d, 
17s.  ^S-  »4B.  3»3- 

Mayor  s  court,  at  Madras,  22, 33  ;  at 
Hadraa,  Bombay,  and  Calcutta.  32. 

Members  of  counril.   Ste  Council. 

Merchant  Shipping  Act.  384. 

Metropolitan  in  India  =  Bishop  ol 
Calcutta,  352. 

Military.    Stt  Army. 

Mill,  Jamea,  examiner  at  the  India 
HouM.  Si,  89 ;   History  of  India 
'    >.  75. 148- 


relerred  U 
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Mill.  John  Stuarl.  pleadx  cntiac  ol 

Company.  94. 
Minislent  of  Scotch  Church  to  be 

chaplains,  354. 
Miidemeanour,    of    Indian    official 

triable  in  England.  50.  255.  257  : 

loan  to  native  prince  by  British 

subject,  356,  257. 
Mogul,  the  Great,  i,  37. 
Monopoly  of  trade,  ;,  35,  36,  70,  73  ; 

India  trade  thrown  open.  75.  77  ; 

China  trade  thrown  open.  8l. 
Montagu,  incorporation  of  English 

Companv  by.  27,  28. 
Moral  and  Material  Progress  Report, 

165, 
Klorley's  Digest  of  Indian  Cases,  32, 


State  to.  167. 
Mortmain  Act,  does  not  apply   In 

India,  251,  333. 
Mosaic  law  tor  Jews  in  Aden.  333. 
Municipal  oouncils,  136. 
Municipality,  creation  of.  at  Madras, 

in   1687,  21-23;    *'  presidency 

Mun«f,  ooort  of,  137. 
Motiny,  94. 

Aota,  33. 68,  72. 80. 90. 98,  [  30. 

N. 

NaUve  Christians,  law  regarding, 
330.  33a. 

of  India,  definition,  236. 

States,    general    position    of, 

i39->43  :  included  in  '  India.' 
263:  prohibition  of  loans  to,  256  : 
British  jurisdiction  in,  342-39S. 

Naturaliaation   of  aliens   in   IniliD, 


335- 
Nixamat   Adalat,   court    of.   estah- 

liahed  by  Warren  Hastings,  44  : 

merged  in  high  court,  103,  126. 
Non-regnlfttion  provinces,  102,  135, 

273. 
NtJTtb,  Lord,  author  of  Ululating 

Act.  40,  41. 
North-Westem  Provinces,  creation 

of,  under  lieulenant'govemor,  89, 

90,  192  ;  legislative  council,  103. 
Noneomar's  caae,  33.  33,  323. 
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:i',  uo  iliequtLUficXitiS!!  tot  o 
.8,  Sg,  aj-t- 
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bay.  71. 
I  Begistralton  of  Beguktiuiu  in  bu- 
t       preiae  court,  48,  59,  72, 
'  Rogulaliiig  Act  of  1773,  actount  of, 

44-50.  5 '■ 
Regulaitioa  prowmcoB,  102, 135, 273- 
Regulatioiu,  Bensal,  43,  58,  59,  71, 

84,  loii  121  :  Madrsd, 73, 84.  ill  ; 

Bombay,  72,  84,   izi,   329;    for 

scheduled  distnctH.  105,  iiS,  122, 

■  Soligion,    no    disqunlilicatlou    for 

official  employmenl,  88,  89,  334 ; 
roHtriutiOD   on  legislation   as   to, 
;   restriction  on  local  legiela- 

esidcnoies,  BriiiBh  juriadiotion  io, 

■  -394- 

I  Seeignatiou  of  goTemor-gcnerol,  $0, 
51,216,227. 

BevcuueH  of  India,  bruiolieBOf,  133  ; 
pari  collected  by  centctil  govern' 
went,  133  ;  tolleution  by  provin- 
cial govetumonta,  :33,  134;  ap- 
C"  ation  of,  1591  control  of 
retary  of  Stato  in  counail,  160, 
161 ;  reetriotion  on  military  opeca- 
lious  beyond  frontier,  161  ;  ac- 
counts at  bank,  161,  162;  powers 
of  attorney,  162  1  Becimtiea,  163  ; 
borrowing  powers,  163  ;  accounts 
to  be  laid  bitorc  Parliament,  164  ; 
audit,  165,  166. 

BuBsell,  Lord,  judgement  quoted, 
344.  368. 

Btueia  Company,  u,  12. 


;B»dr  Adalat  Courts,  c^Btablisliod  by 
Warren  Uaatings,  44  ;  merged  in 
bigh  courts,  103. 

Halaries,  scale  of,  225,  272. 

Sanitation,  early  proviaioii  fur,  in 
preeidenoy  towns,  70. 

Boneduled  districU,  summary  legis- 
lation for,  105,  118,  122,  13;,  211- 
313- 

Schools,  early  provisions  for,  22,  29, 

Kotch  Lliuruh,  I'liaplainn  of,  254. 
9b»,  oSoncetJcouunittedat,  344, 345. 
^BecTct  committer  of  direct om  ap- 
pointod,  63,   82  1    corresponding 
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provision  for  Secretary  of  State, 
96,  151,  152  ;  and  for  governor- 
general,  i8i. 

Secretariat,  of  India  Office,  1  !□,  1 56  { 
of  Qovemmeut  of  India,  113  1  of 
provioces,  134. 

Secretary  of  State,  first  apinint- 
nieot,  95-97 ;  position,  145  ; 
eatablisbmeot,  153;  powers.  155, 
156.  Su  aI«o  Council  of  Secictary 
of  SUte. 

Secretary,  present  at  meetings  of 
council,  113;  must  sign  all  orders 
of  governor-general,  181  ;  must 
sign  all  orders  of  governors.  19a 

Solforne,  Lgtd,  judgement  by.  203, 

Select  committee,  appointed  by 
Clive,  42,  44. 

Seniority,  promotion  by.  42,  gS,  99. 

Separate  voyages  of  original  Com- 
pany, 13. 

Sepoys,  first  raised  at  Madras,  33, 

Sessions  judKe,  137,  138. 

Sick  leave,  for  membors  of  council, 

132,  226;    regulations  by  Secre- 
tary of  State,  132,  234. 
Simla,   summer    bead   quarters    of 

Government  of  India,  114. 
Singapore,    under    juriedictiuu    of 

Companj,  80,  87  ;   removed  from 

British  tidia,  265. 
Skinner's  cose,  31. 
Slavery,    aboil tioii    of,    in    British 

India,  89. 
Slave  Trode  Act,  347,  384. 
Sovereignty,  divisibility  of,  395. 
SpeoiflD  IMief  Act,  332. 
Spheres  of  influence,  distinguisiied 

from  protectorate,  369,  370. 
Staff  corps,  130,  131  ;   name  abail- 

doncd,  131, 
Stanley,  Lord  (Earl  of  Derby),  95. 
State  prisoners,  26a,  261. 
States.     Set  Native  States. 
Statutory  civilians,  106,  234,  235. 

Stephen,  Sir  J.  fitxjames,  referred 
to  or  quoted,  32,  33,  54,  57,  58, 
102,  223,  245,  248.  346.  347.  34«. 
350.  1C7.  .180. 

Stoke 


36,  139,  142. 
Subordinate  civil  judges,  137. 

civil  service,  125. 

Succoasion,  law  regarding,  326,  328, 

330,  332,  337.  340. 
Act,  332. 
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Summary  of  exiBtinK  U«,  109-143 
Supremo  uourt,  at  CaluutU,  46-4! 

SO.  S3-S8.  ?2;  at"' 

Bombaj,  Ba ;   all 


courts.  103. 
Surat,  faotary 


rged  in  high 


inty    a(    King    over   Native 


Slatoa,  264 


Table  of  compociBon  between 
tittoiy    onactmenta    and    digest, 
274-322. 

Taiatian,  rentrictiou  on  loual 


latur 


,219. 


Tea   trade,   reserved   to   Couipaay, 

73>  rS'  77  i  luiaUy  witlidrawn,  82. 
Telegraph,  restnotion  on  local  le^ia- 

Uturo,  2i9. 
Temporary  appointment!!,  2JCHZ33. 
Tenancy  of  agricultural  land,   law 

regarding,  335. 
Territorial  aoquiaitions.   Set  CeHaion 

uf  territory. 
WBtera,  juriBdiution  over,  344, 


'L'ortB,  law  of,  336. 
Town  clerh  of  MadraB,  22. 
Trading  by  officials,  attempt  lo  t 
press,   42;    prohibition  of,   ; 


1S6. 


Transfer  of  Property  Act,  33;. 
Treatiex,    restriction   on    power    of 

governor-general   to   make,    1S6, 

187  ;   incapacity  of  local  Govarii- 

ineut  to  make,  1S8. 
IVibutes,  159. 
Ttuflta  Aot,  335,  336. 
Tupper,  C.  ll,  referred  to  or  i;uoted, 

139.  141-  3*3- 

U. 
Under  Sec ictaLrioa  oE  btalo,  salariuu. 


TTnited  Company,  formaiioii  of,  a 

PcuTinces  ^  Agra  and  Oud 


Vacancy,  in  council  of  Secretary  at 
State,  146  ;  in  oMce  of  govemor- 
gcneral,  230,  231;  in  offioe  o( 
Governor  of  Madraa  or  Bombay. 
231  ;     in    council    of    goventor- 

(jeneral    or    governor,    ^y 
egislative  councils,  233. 
Vice-president,  of  oouucU  ol  „. . 
nor'goneral,   70;    of  oomuni 
Secretary  of  State,  I 
Viceroy,  title  of,  17S. 
Viflitations  of  bishops,  expenixw 

be  paid  out  of  revenue,  254. 
Volunteers,   first   authorixatiou 


3°- 


.,269. 


W. 


on   ''^^l 
reKud-^l 


War,  proviaiouB  as  to,  with 
to  Secretary  of  Stale,  151.  1J2; 
reatrictione  on  power  of  goveiuot 
general  to  make,  186,  187  ;  inca- 
pacity of  local  Government  to 
make,  i83. 

Wards,  legislation  affecting.  316. 

Weatlake,  referred  to  or  quotei^  i; 
343.362.366,372,385. 

Wheeler,  Talboys,  quoted,  17. 

Wills  by  Hindus,  333,  334.     See. 
Proutte. 

Wilson,  Sir  R.   K.,  referred  to 


t   to 

I 


referred  to  or  quolM. 

,  .        ,  2og,  220,  269. 
Writer,  former  name  of  eivil  tet- 


Zauxiboi',  a ji plication  of 


Oilocd :  PrinlcU  at  the  Cluicuduu  Prcud  by  liuOAUC  ILlST, 


ludiott  l>«^H 


GOVERNMENT  OF  INDIA 
SUPPLEMENTARY  CHAPTER 

INDIAN  COXTNCILS  AC5T,    I909 

The  Indian  Councils  Act,  1909  (9  Edw.  VII,  c.  4),  the  passage 
of  which  will  always  be  associated  with  the  name  of  Loid 
Morley  of  Blackburn,  made  important  changes  in  the  consti- 
tution and  functions  of  the  Indian  legislative  councils,  and 
gave  power  to  make  changes  in  the  executive  governments 
of  the  Indian  provinces. 

The  introduction  of  the  measure  was  preceded  by  dis- 
cussions and  correspondence,  which  began  in  Lord  Morley's 
first  year  of  ofSce  as  Secretary  of  State  for  India,  and  extended 
over  a  period  of  nearly  three  years. 

In  1906  the  Viceroy,  Lord  Minto,  drew  up  a  minute  in 
which  he  reviewed  the  political  situation  in  India,  and  pointed 
out  how  the  gro\^th  of  education,  encouraged  by  British  rule, 
had  led  to  the  rise  of  important  classes  claiming  equality  of 
citizenship,  and  aspiring  to  take  a  larger  part  in  shaping  the 
policy  of  the  government.  He  then  appointed  a  committee 
of  his  council  to  consider  the  group  of  questions  arising  out 
of  these  novel  conditions.  From  the  discussion  thus  com- 
menced was  developed  a  tentative  project  of  reform,  which 
was  outlined  in  a  Home  Department  letter  to  local  govern- 
ments dated  August  24,  1907.  This  letter,  after  having 
received  approval  by  the  Secretary  of  State  in  Council,  was 
laid  before  Parliament,  and  was  published  in  England  and 
India  ^.  The  local  governments  to  whom  it  was  addressed 
were  instructed  to  consult  important  bodies  and  individuak 
representative  of  various  classes  of  the  community  before 

*  East  India  (Advisory  and  Legislative  Coiinoils,  kc),  1907,  Cd.  3710. 
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of  Lords,  restored  by  the  House  of  Commons,  and  eventually 
agreed  to  in  the  modified  form  in  which  it  now  stands  as 
8. 3  of  the  Act. 

In  the  course  of  the  debates  on  the  Bill  much  was  said 
about  Lord  Morley's  announcement  of  his  intention  to 
appoint  a  native  of  Lidia  to  a  post  on  the  Governor-General's 
council.  This  subject  was  not  strictly  relevant  to  the 
Bill,  because,  as  was  explained,  the  power  of  making 
these  appointments  is  free  from  any  restriction  as  to 
race,  creed,  or  place  of  birth.  Effect  was  given  to  Lord 
Morley's  intention  by  the  appointment  of  Mr.  Sinha,  in 
March,  1909,  to  the  post  of  law  member  of  the  Govemor- 
GeneraPs  council.  This  appointment  carried  a  step  further 
the  policy  adopted  in  1907,  when  two  natives  of  India  were 
placed  on  the  Secretary  of  State's  council.  In  pursuance  of 
the  same  policy  a  native  of  India  has  been  placed  on  the 
executive  councils  for  Madras  and  Bombay  respectively,  and 
is  to  be  placed  on  the  new  executive  council  for  Bengal. 

Under  s.  i  of  the  Act  the  *  additional '  members  of  the 
Indian  legislative  councils,  i.  e.  those  other  than  the  members 
of  tlie  executive  councils,  must,  instead  of  being  all  nominated, 
include  elected  members. 

By  s.  2  power  is  given  to  raise  the  number  of  members  of 
the  executive  councils  for  Madias  and  Bombay  to  a  maximum 
of  four,  of  whom  two  at  least  must  be  persons  who  at  the  time 
of  their  appointment  have  been  in  the  service  of  the  Crown 
in  India  for  at  least  twelve  years. 

Under  s.  3  there  is  power  to  constitute  an  executive  council 
for  any  province  having  a  lieutenant-governor.  But,  except 
in  the  case  of  Bengal,  the  draft  of  any  proclamation  proposed 
to  be  made  in  pursuance  of  this  power  must  be  laid  before 
each  House  of  Parliament,  and  the  proclamation  may  be 
disallowed  in  pursuance  of  an  address  from  either  House. 
The  number  of  the  executive  council  must  not  exceed  four.^ 

'  An  ezecuUve  cotmoil  of  three  members  is  being  constituted  for 
Bengal. 
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S.  4  requires  the  appointment   of 
Bevertbl  councils. 

By  s.  5  the  Governor-Generfll  in  Council,  the  Governors  id 
Council  of  Madras  and  Bombay,  and  the  Lieutenant-governors 
or  lieutenant-governors  in  council  of  other  provinces  are  _ 
required  to  make  rules  authorising  at  any  meeting  of  tbei 
respective  legislative  councils  the  discussion  of  the  annul 
financial  statement,  and  of  any  matter  of  general  intere 
and  the  asking  of  questions. 

Under  ss.  r  and  6  there  is  extensive  power  to  make  r 
tions  for  carrying  the  Act  into  effect. 

And  under  s.  7  certain  proclamations,  regulations,  and  rula 
are  required  to  be  laid  before  Parliament  when  made. 

It  will  bo  seen  that  the  provisions  of  the  Act  of  1909  a 
as  is  usual  in  Acts  relating  to  India,  couched  in  wide  t 
general  terms,  leaving  all  details,  and  some  important  matte 
of  principle,  to  be  determined  by  regulations  and  rules  n 
by  the  authorities  in  India. 

The  r^ulations  and  rules  required  to  give  effect  in  the  fire 
instance  to  the  Act  of  1909  are  to  be  found  in  a  Blue  Book  whio 
was  laid  before  Parliament  in  pursuance  of  s.  7  of  the  Act '.  J 

The  Blue  Book  begins  with  a  notification  fixing  November  is 
1909,  as  the  date  at  which  the  provisions  of  the  Act  were  t 
come  into  operation. 

Then  follow,  imder  the  headings  Nos.  II  to  IX,  regulations 
and  rules  for  the  nomination  and  election  of  the  membets  of 
the  several  legislative  councils  of  India,  other  than  those  who 
are  such  members  by  virtue  of  being  members  of  the  executive 
councils.  The  regulations  arc,  in  the  case  of  each  council, 
of  a  general  character,  and  relate  to  such  matters  as  number, 
qualifications,  term  of  office,  and  mode  of  filling  vacancies. 
The  rules,  which  are  scheduled  to  the  regulations,  are  i 
detailed,  and  prescribe  the  mode  in  which  the  sereral  e 
are  to  be  made, 

'  East  India  (Executive  and  Legiaktive  Coimdle)  ReguUtioos,  in., 
giving  effect  to  the  Indian  Councils  Act,  1909  (igio,  Cd.  4987). 
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In  No.  X  are  to  be  found  important  rules  regulating  the 
business  of  the  Governor-General's  legislative  council,  and 
relating  to  (i)  the  discussion  of  the  annual  financial  statement, 

(2)  the  discussion  of  matters  of  general  public  interest,  and 

(3)  the  asking  of  questions. 

No.  XI  is  a  Home  Department  resolution  of  the  Government 
of  India,  dated  November  15,  1909,  which  describes  in  general 
terms  the  nature  of  the  changes  made  by  the  Act  of  1909, 
and  the  regulations  under  it,  and  has  appended  to  it  a  tabU 
showing  the  constitutions  of  the  several  l^islative  councils. 

The  changes  made  in  the  l^islative  councils  by  the  Act  of 
1909,  and  the  regulations  and  rules  under  it,  may  be  considered 
under  the  heads  of  (A)  Constitution  and  (B)  Functions. 


A.    CONSTITUTION 

The  constitution  of  the  councils  is  changed  in  three  respects  : 

1.  Numbers ; 

2.  Proportion  of  official  and  non-official  members ; 

3.  Methods  of  appointment  or  election. 

I.  Numbers.  The  Indian  Councils  Act,  1892,  increased 
the  size  of  the  legislative  councils  constituted  imder  the 
Act  of  1861.  The  maximum  of  additional  members  was 
raised  from  12  to  16  in  the  Governor-General's  council, 
and  from  8  to  20  in  the  Madras  and  Bombay  councils. 
The  limit  of  number  of  the  Bengal  council  was  raised  to  20, 
that  of  the  United  (then  North- Western)  Provinces  to  15.  The 
Punjab  and  Burma  obtained  legislative  councils  in  1897,  and 
£astem  Bengal  and  Assam  in  1905,  the  maximum  strength 
being  fixed  at  15  in  the  first  two,  and  20  in  the  third. 

These  numbers  are  now  doubled  or  more  than  doubled. 
The  additional  members  of  the  Governor-General's  council  are 
to  be  not  more  than  60,  the  additional  members  of  the  councils 
of  Madras  and  Bombay,  and  the  members  of  the  councils  of 
Bengal,  the  United  Provinces,  and  Eastern  Bengal  and  Assam 
are  to  be  not  more  than  50.     In  Punjab  and  Burma  the 
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2*  Pryportkin  of  official  amd  mm-afiekd  memben. 
Under  the  Act  of  i86i  at  least  one-iialf  of  the  addhiooal 
membeni  of  the  legulative  cooncib  of  the  Govanor-General^a 
council  and  of  the  cooncib  (rf  Madran  and  BomfaaT,  and  at 
leant  one-third  of  the  members  of  the  other  legisiatiTe  councils, 
moiit  be  noD'OflScial.  An  ofBcial  majority  was  not  required 
by  statute,  but  in  practice  was  always  maintained  befcxe  the 
Act  of  ZQOO,  except  in  Bombay,  where  the  official  members 
had  been  for  Mom^  years  in  a  minority. 

(Jndfrr  the  regiilattons  of  1909  there  most  be  an  ofBcial 
majfiriiy  in  the  Governor-General's  legislative  council,  and 
ft  rion  oflir:iiil   majority  in  all  the  other  legislative  councils. 

*  Kxrtltirlirig  in  tmtM  eaae  tbe  bead  of  the  Govemment,  Le.  the  Gormior* 
Cienersl,  <iov^rmlr«  or  Ueuteoant-Govenior. 
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The  existing  proportions,  as  fixed  by  the  regulations,  are  as 
follows : 


LegislaHve  Council  of — 

Officials. 

Non-Officials, 

Majority 

India 

Madras 

Bombay 

Bengal 

United  ProvinoeB      .    .    . 
Eastern  Bengal  and  ABsam 

Punjab 

Burma 

36 

20 
18 
20 
20 

17 

10 

6 

32 

26 
28 

31 
26 

23 

14 

9 

Official 

4 
Non-official, 

6 
10 
II 

6 

6 

4 
3 

These  figures  exclude  in  each  case  the  head  of  the  government, 
i.e.  the  Grovemor-General,  Governor,  or  Ideutenant-Govemor. 
They  also  leave  out  of  account  the  two  ^  expert '  members  who 
may  be  appointed  from  time  to  time  as  occasion  requires,  and 
who  may  be  either  official  or  non-official.^  Any  alteration  in  the 
number  of  the  executive  council  would  afifeot  the  proportions. 

It  will  be  observed  that  these  proportions  are  fixed  by  the 
regulations,  not  by  statute.  They  were  so  fixed  in  pursuance 
of  the  policy  announced  by  the  Secretary  of  State,  who  was  of 
opinion  that  while  it  was  necessary  to  maintain  an  official 
majority  in  the  Govemor-Generars  council,  this  was  not 
necessary  or  desirable  in  the  case  of  the  other  councils.  Refusal 
by  the  provincial  councils  to  pass  necessary  legislation  may 
be  met  by  exercise  of  the  power  vested  in  the  Governor- 
General's  Council  to  legislate  for  any  part  of  India.  Undesir- 
able legislation  may  be  checked  by  the  power  of  veto  reserved 
to  the  head  of  the  government. 

3.  Methods  of  appoitUmeni  or  election. 

Under  the  Act  of  1861  the  *  additional '  members  of  the 
legislative  councils  were  nominated  by  the  Governor-General, 
governor,  or  lieutenant-governor,  the  only  restriction  on  his 

'  There  is  no  provision  for  the  appointment  of  experts,  as  such*  on  the 
Governor-General's  legislative  council,  but  experts  oould  be  placed  on  the 
Council,  when  occasion  requires,  under  his  powers  of  nominating  members. 
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of  nnofffHM  TTH»Ynh^T*. 

By  the  Act  M  T8r;2  t\\e  nominMoim  wem  reqniMdctp  be 
acconiaw*  with  Tf^cirfitalvmiP  Tna40^  hy  thA- 
in  cmitwi!  and  «|*pwyvpd  by  thf«  Hef^vCttW-ol  StrtaivUi 
regiArtltm^  •'o  mad*"  »  <^Tt*iti  THimtwr  of  diMft-nc 
ha<fto  he  maH^  mi  the  TecnmiWBfidasfawi  «l 
bo<B'^.  and  a^i^watimnw.  the  liitiiwtttttt-bftiiiff-to  gi^B'»  te] 
tati^  r'lijfrartpr  to  the  pernonniio  nnniiwnlwi ...  THmk-wi 
obKgatirm  to  nonfpt  the  Tyonwini*inda<iinik..biitoiin:yiMatiBa  tt:" 
wa^'itevft  Tpfniiied.    In  the  cans  of  <ithBr  n< 
waflTto  be  had  to  the  due  pjh\  iM 
clasn^'  of  the  eommfmity^.       I'adw  the:Acii  of  aga^tlm- 
adiSttfmiaf  Tiif«mher^  mufvt  inolwUk-not  oniyi  -numinHliii^ . 
belf^,  hilt  al«n  7n*»Tnher«x  Aip^wted  in  AcoordHiaR  wirii 
madiF*  under  the  Ar^.  and  the  rcgulKtiona  of  NiwoniMii^  '^909^- 
give  offp^t  to  thi^  T*»qniTemetit, 

ThpTp  i't  a  <«<*]>arKte  Ret  of  reggtationt  for  evetylesiBiHfeinT 
coTinHY  and  sr>h«>dnled  to  eaeh  M?t  am  deUdkd  raifi»aftto  the- 

mothofi  of  r^'nntinn. 

Vho  provision**  r,f  M>e  r'^orulationa  tliejnaeiven  aie  i>f  a  moie 
j/pn'^r.il  r-hnTnotoT  imd  tlioop  framed  f«)r  tlieiTovemor-GenenkLV 
fonn'^i!  )^^^.\'  I''*  i  »v^ntw|  ^^  tvpioivl. 

Thfy  I  "Tip  hv  iiTino;  the  nnmher  ot  '  ;uiditioQBi'  ii 
flr»^'^'ifvu!ir  i ''^th  ;i«!  f-W't^  or  nominated,  deaeribmcpii. 
wrrTi-  tlio  <  ln«!epia  i,r  bodie**  by  whom  the  r-tected  inembeKB  ana 
ui  hf.  ..Vftr^fl  :md  (t'^frning,  i>y  r«4erenee  to  the  .>«hediiie8«  cha 
•  f .n-i  H  lit i'  .n  '  'f  tVio  ,.»rif>torateai  jwid  the  nnethnd  <jf  t^eonon*  Tlia 
<-f.n.tifiifi.,r»v:  \hiiv  pn)vid*yf.  )>ot h  f or  t he  < Ynvemor-^jiflnffiQBf :» 
M.iin.ii  ..,„!  fr,T  tbn  'Yfher  l«HPf>iat4ve  o-mtneiU.  will  be  fionnd. 
in  ;•  t..)M»lMr  f.,rm.  in  nn  appeMix  t-A  thw  ohapter^. 

n..  'i?).:f,tnti,Tn  of  n.  .^y^tAm  of  eWt-ion  for  a  9y«tem  of 
TiMMnni.tToT,  (,iuMnn*5!y  itivoWe#«  fhe  imposition  of  cestam  dii* 
•nJ-'lif?'  ih-.vne  fnr  oVr^inm.    the^e  (\'w^fm\ituml\aM  aie  laid 
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down  for  the  Govemor-Generars  council  by  Regulation  IV, 
which  provides  that — 

No  person  shall  be  eligible  for  election  as  a  member  of  the 
council  if  such  person 

(a)  is  not  a  British  subject ;  or 

(6)  is  a  female  ;  or 

(c)  has  been  adjudged  by  a  competent  civil  court  to  be  of 
unsound  mind ;  or 

(d)  is  under  twenty-five  years  of  age ;  or 

(e)  is  an  uncertificated  bankrupt  or  an  undisoharged  in- 
solvent; or 

(/)  has  been  dismissed  from  the  Government  service  ;  or 
{g)  has  been  sentenced  by  a  criminal  court  to  imprisonment 
for  an  offence  pimishable  with  imprisonment  for  a  term 
exceeding  six  months,  or  to  transportation,  or  has  been 
ordered  to  find  security  for  good  behaviour  under  the 
Code  of  Criminal  Procedure,  such  sentence  or  order  not 
having  subsequently  been  reversed,  or  remitted,  or  the 
offender  pardoned ;  or 
(h)  has  been  debarred  from  practising  as  a  legal  practitioner 

by  order  of  any  competent  authority ;  or 
(»)  has  been  declared  by  the  Governor-General  in  Council  to 
be  of  such  reputation  and  antecedents  that  his  election 
would,  in  the  opinion  of  the  Governor-General  in  Council, 
be  contrary  to  the  public  interest. 
But  in  cases  (/)  {g)  (h)  and  (t )  the  disqualification  may  be 
removed  by  an  order  of  the  Governor-General  in  Council  in 
that  behalf. 

Identical  provisions  are  embodied  in  all  the  other  sets 
of  regulations,  except  tliat  the  powers  exercisable  by  the 
Governor-General  in  Council  may  be  exercised  by  the  Governor 
in  Council  or  Lieutenant-Governor. 

The  positive  qualifications  both  of  electors  and  of  candidates 
are  fixed  by  the  scheduled  rules,  but  by  the  regulations  females, 
minors,  and  persons  adjudged  to  be  of  unsound  mind  are  dis- 
qualified from  voting. 
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Emy  person  elected  or  nominatod  miut,  hnitint  tmlring  hin 

»etft ,  Tiifl^  An  oAth  or  affirrrMtw>n  of  hin  ailegianoe  to  thA-Crowii^ 

The  orr!inftrv  tf^rm  of  oHio4«  of  an  '  additioiiaL '  mMnfaer^ 

* 

whethf^r  nommat^Hi  or  ^Ipcted.  is  three  veaau  But  offioiaL 
mctnbfm  and  memherR  nominated  as  bemg-penRHaa.  who  haare 
expert  Icnowl^d^  of  f^nhjectifi  connected  with  prupoaed.  or 
pending  legMalion  are  to  hold  offloe  for  three  yeaca  or  suBk 
shert^f  period  a?  the  Governor-QeiMaeai  may  au  the  tima  at 
nomTnalion  determine.  A  member  elected  or  noBHaafeael'  to 
fill  a  caraal  vaeanoy  situ  only  for  the  nnezpind  partiDa.o£  hia 
predeeemoT^B  term.  The  effect  of  these  pmvisianB^  whioh  ax» 
repettted  in  rahfit-anoe  in  all  the  sets  of  regoiatioiiB,  is  thafe  for 
elected  nwfnl>erR  of  the  lei^islative  coonoila  there  most  ba 
a  general  eleotion  every  three  yean. 

The  regoIationR  provide  for  decUurmgseats  vacant*  for  choioe 
or  determination  of  <teat  in  case  of  a  candidate  elected  by 
than  one  elect  orat-p.  and  for  the  case  of  failme  to  elect. 

An  election  i^  declared  to  be  invalid  if  any  cormpt 
is  commit tH  in  connexion  therewith  by  the  candidate  elected^ 
and  proviftion  i.^  made  for  the  determination  of  dispntea  as 
to  the  validity  of  *»lection«. 

The  tables  in  the  appendix  to  this  chapter,  and,  still  more, 

the  clahoratp   mle*?  scheduled  to  the  reic^uiationB  under  the 

Act  of  IQOO-  show  ihc  nnmber  and  diveraity  of  the  electoratea 

to  the  ]c5ri««lativc  ^ofmcilR,  and  the  variety  of  methods  adopted 

for   con«*titT]tint?   the   clectorat.es,    and   for  regnlating   tdieir 

procorJnrc  in  elections .    The  object  aimed  at  was  to  obtain, 

•«o  fnr  a<^  pof'^ible,  a  fair  representation  of  the  different  cJassea 

nnd    intprc<ft«?  in  the  coontry.  and  the  regulations  and  mlea 

wcff*  framed  for  thifli  pnrpo«e  in  accordance  with  local  advice* 

nnd  with  rcf'^rcnec  to  the  loc^l  c-onditions  of  each  province. 

The  cfrn«er|iTcnt  variety  of  the  niles  makes  it  impossible  to 

ffcncmlirc  their  provi«non«*  or  to  ^nmmarize  their  contents. 

All  nf  fhcm  rnfiy  he  remarried  as  experimental,  some  of  them 

nrp  arnwerllv  tempfo-nry  and  prriviRional.    For  instance,  it  baa 

twtf    s'v\    heen  fffitnd   practicablo  to  constitute  satisfactoiy 
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electorates  (i)  for  the  representatives  of  Indian  commerce, 
except  in  the  Bombay  council,  (2)  for  the  representatives  of 
the  Punjab  landholders  and  Muhammadans  on  the  Governor- 
General's  council,  or  (3)  for  the  representative  of  the  planting 
community  on  the  Bengal  council.  Under  the  existing  regula- 
tions each  of  these  interests  is  represented  by  nominated 
members,  but  election  is  to  be  substituted  for  nomination  as 
soon  as  a  workable  electorate  can  be  formed. 

The  most  difficult  of  the  problems  to  be  faced  was  the 
representation  of  Muhammadans,  who  claimed  to  be  repre* 
sented  as  a  separate  class  or  community.  This  problem  has 
been  attacked  in  various  ways.  One  method  adopted  is 
a  system  of  rotation.  The  representative  of  the  Bombay 
landholders  on  the  Governor-General's  council  was  elected  at 
#ha-fiiHt,  and  is  to  be  elected  at  the  third  and  subsequent 
attemate  elections,  by  the  landholders  of  Sind,  a  great  majority 
of  whom  are  Muhammadans,  while  at  other  elections  he  is 
to  be  elected  by  the  Sardars  of  Gujerat  or  the  Sardars  of  the 
Deccan,  a  majority  of  whom  are  Hindus.  In  the  Punjab  the 
numbers  of  the  Muhammadan  and  non-Muhammadan  land- 
holders are  about  equal,  and  the  representative  of  this  con- 
stituency is  expected  to  be  alternately  a  Muhammadan  and 
a  non-Muhammadan.  When  these  two  seats,  the  Bombay 
seat  and  the  Punjab  seat,  are  held  by  non-Muhammadans 
there  are  to  be  two  members  elected  by  special  electorates 
consisting  of  Muhammadan  landholders  in  the  United  Pro- 
vinces and  in  Eastern  Bengal  and  Assam  respectively. 

In  some  provinces  there  are  special  interests,  such  as  the 
tea  and  jute  industries  in  Eastern  Bengal  and  Assam,  and 
the  planting  communities  in  Madras  and  Bengal,  for  whom 
special  provision  has  been  made. 

The  representation  of  smaller  classes  and  minor  interests 
will  have  to  be  met  by  nomination,  in  accordance  with  the 
needs  of  the  time  and  the  importance  of  di£ferent  claims. 

Where  the  electorates  are  scattered,  as  in  the  case  of  the 
landholders  and  the  Muhammadans,  provision  is  made  for  the 
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^epantioo  and  pablicaiiao  of  dectool  roDs  oanftuiiiig  the 
names  of  all  penoDB  qualified  to  TOte. 

The  qualificatuHiB  prescribed  for  electon  in  the  case  of 
landholders  and  Miihammadans  vaiy  greatly  from  ppuvinea 
to  province.  Landholders  must  usoally  possess  a  sofastanlial 
property  qualification.  In  some  cases  titles  and  hoDomy 
distinctions,  feOowships  of  Universities,  and  pensions  for 
pablic  service  are  recognized  as  qualifications. 

The  qualifications  for  candidates  are,  as  a  rule,  the  same  as 
those  for  electors,  but  in  some  cases,  where  such  leslacictianB 
would  be  inappropriate,  other  qualifications  are  prescribed. 
Thus  a  person  elected  to  the  Governor-General's  oooncQ  by  the 
nooiBdal  members  of  a  provincial  council  is  required  to  have 
a  place  of  residence  within  the  province,  and  such  practical 
connexion  iwith  the  province  as  qualifies  him  to  represent  it. 
The  election  is  either  direct,  or  indirect  throoj^  dected  dde- 
gstes.  In  some  cases  the  electors  or  delegates  vote  at  a  sin^e 
centre  before  a  returning  officer,  in  others  they  vote  at  diffefeot 
places  before  an  attesting  officer,  who  dispatches  the  voting 
paper  to  the  returning  officer. 

In  Bengal  each  delegate  has  a  varying  number  of  votes,  the 
number  depending  in  the  case  of  district  boards  and  munici- 
palities on  the  income  of  these  bodies,  and  in  the  case  of  the 
Muhammadan  community  on  the  strength  and  importance  of 
ttie  Muliammadan  population  of  a  district  or  group  of  districts. 
Elsewhere  the  same  object  has  been  attained  by  varying  the 
number  of  delegates  on  like  grounds,  each  del^ate  then 

having  one  vote. 

The  member  of  the  Governor-General's  council  chosen  to 
represent  the  Muhammadan  community  of  Bombay  is  elected 
by  the  Muliammadan  members  of  the  Bombay  council.  The 
Government  of  India  were  assured  that  this  method  would 
secure  better  representation  than  election  by  delegates  ad  hoc. 

The  procedure  for  voting  is  generally  similar  to  that  pre- 
scribed by  the  English  Ballot  Act.  But  in  some  cases,  such 
as  the  elections  by  the  corporations  of  the  presidency  towns. 
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the  chambers  of  commerce  and  the  trade  associations,  tlie 
voting  is  regulated  by  the  procedure  usually  adopted  by  these 
bodies  for  the  transaction  of  their  ordinary  business. 


B.    FUNCTIONS 

The  fimctions  of  the  legislative  coimcils  fall  into  tliree 
divisions,  (a)  legislative,  (6)  deliberative,  and  (c)  interrogator}\ 

(a)  Legislative 

The  Act  of  1909,  and  the  regulations  under  it,  make  no 
alteration  in  the  legislative  fimctions  and  powers  of  the 
provincial  coimcils.  These  are  still  mainly  regulated  by  the 
Act  of  1861 K 

(b)  Deliberaiive 

Between  1861  and  1892  the  powers  of  the  legislative  councils 
were  confined  strictly  to  legislation  K  The  Act  of  1892  intro- 
duced non-legislative  functions  by  empowering  the  head  of  the 
government  in  every  case  to  make  rules  authorizing  the  dis- 
cussion of  the  annual  financial  statement,  provided  that  no 
member  might  propose  a  motion  or  divide  the  council.  Under 
this  power  one  or  two  days  were  allotted  annually  in  every 
council  to  the  discussion  of  a  budget  already  settled  by  the 
executive  government. 

The  Act  of  1909  repealed  the  provisions  of  the  Act  of  1892 
on  this  point  and  required  rules  to  be  made  authorizing  at  any 
meeting  of  the  legislative  councils  the  discussion  of  the  annual 
financial  statement  and  of  any  matter  of  general  public  interest.' 

The  rules  made  under  this  direction  introduce  two  important 
changes — 

(i)  The  discussion  of  the  budget  is  to  extend  over  several 
days,  it  takes  place  before  the  budget  is  finally  settled,  and 
members  have  the  right  to  propose  resolutions  and  to  divide 
the  council  upon  them  ; 

>  See  Digest,  as.  63-67,  76-78.  '  See  Digest,  as.  64*  77. 

»  9  Edw.  VU,  c.  4,  8.  5. 
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ment  relating  to  his  department,  and  resolutions  may  then 
be  moved  and  discussed. 

The  range  of  discussion  is  subject  to  important  restrictions. 
There  is  a  schedule  to  the  rules  defining  which  heads  of  the 
financial  statement  are  open  to  or  are  excluded  from  discus- 
sion. Among  the  excluded  heads  are  militaiy,  political,  and 
purely  provincial  affairs,  under  the  heading  '  revenue  \  stamps, 
customs,  assessed  taxes,  and  courts,  and,  under  the  heading 
*  expenditure ',  assignments  and  compensations,  interest  on 
debt,  ecclesiastical  expenditure,  and  state  railways.  Besides 
these  the  rules  themselves  exclude  from  discussion  any  of  the 
following  subjects : 

(a)  Any  subject  removed  from  the  discussion  of  the  Governor- 
General's  legislative  council  by  s.  22  of  the  Indian  Act, 
1861I. 

(b)  Any  matter  affecting  the  relations  of  His  Majesty's 
Government  or  of  the  Governor-General  in  Council  with 
any  Foreign  State  or  any  Native  State  in  India  ;  or 

(c)  any  matter  under  adjudication  by  a  court  of  law  having 
jurisdiction  in  any  part  of  His  Majesty's  dominions. 

Any  resolution  moved  must  comply  with  the  following 

conditions : 
(a)  It  must  be  in  the  form  of  a  specific  recommendation 

addressed  to  the  Governor-General  in  Council ; 
(6)  it  must  be  clearly  and  precisely  expressed  and  must 

raise  a  definite  issue  ; 
(c)  it  must   not   contain   arguments,  inferences,   ironical 

expressions,  or  defamatory  statements,  nor  refer  to  the 

conduct  or  character  of  persons  except  in  their  official 

or  public  capacity ; 
{d)  it  must  not  challenge  the  accuracy  of  the  financial 

statement ; 
(e)  it  must  be  directly  relevant  to  some  entiy  in  the  financial 

statement. 

*  i.  e.  matters  which  the  Governor-General  in  Counoil  has  not  power  to 
repeal  or  affect  by  any  law.    See  Digest,  8.  63. 
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legislate,  matters  relating  to  foreign  and  native  States,  and 
matters  under  adjudication  by  a  court  of  law.  But  the 
president  has  the  same  discretionary  power  of  disallowing 
resolutions  as  he  has  in  the  case  of  resolutions  on  the  financial 
statement. 

The  right  to  move  amendments  on  resolutions  is  made 
subject  to  restrictions  which  are  intended  to  provide  safe- 
guards against  abuse  of  the  right.  Fifteen  days'  notice  of 
a  resolution  is  required,  and  priority  depends  on  the  time  of 
receipt.  When  a  question  has  been  discussed,  or  a  resolution 
has  been  disallowed  or  withdrawn,  no  resolution  or  amend- 
ment raising  substantially  the  same  question  may  be  moved 
within  one  year. 

(c)  Inierrogaiory 

Since  1892  members  of  the  legislative  councils  have  had 
the  right  to  ask  questions  under  conditions  and  restrictions 
prescribed  by  rules.  This  right  is  now  enlarged  by  allowing 
a  member  to  put  a  supplementary  question  *  for  the  purpose 
of  further  elucidating  any  matter  of  fact  regarding  which 
a  request  for  information  has  been  made  in  his  original 
question.'  But  the  president  may  disallow  a  supplementary 
question,  and  the  member  to  whom  it  is  addressed  may  decline 
to  answer  it  without  notice.  The  rules  which  now  govern 
the  asking  of  questions  in  the  Govemor-Generars  council  are 
printed  in  the  Blue  Book  of  1910,  and  are  to  be  found  in 
Appendix  UI  to  this  chapter. 

The  quorum  for  the  transaction  of  business,  legislative  or 
other,  at  meetings  of  the  Grovemor-General's  legislative 
council  is  fixed  by  one  of  the  Regulations  of  November  15, 
1909,  for  the  constitution  of  that  council.  Regulation  XIII 
provides  that,  in  addition  to  the  Governor-General,  President, 
Vice-President,  or  other  member  appointed  to  preside,  there 
must  be  present  fifteen  or  more  members  of  the  council, 
of  whom  eight  at  least  must  be  additional  members.  There 
are  similar  provisions  in  the  regulations  for  the  other  ooonciku 
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[9  BDW.  vn.  CH.  4.] 

An  Act  to  amend  the  Indian  Councils  Acts,  1861  and 
1892,  and  the  Government  of  India  Act,  1833. 

[May  25,  1909.] 

BE  it  enacted  by  the  King's  moat  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows  : 

1. — (i)  The  additional  members  of  the  councils  for  the  purpose  Amend- 
of  making  laws  and  regulations  (hereinafter  referred  to  as  Legis-  ment  of 
lative  Councils)  of  the  Governor-General  and  of  the  Governors  of  oonstitu- 
Fort  Saint  George  and  Bombay,  and  the  membeis  of  the  Legis-  l^^ 
lative  Councils  already  constituted,  or  which  may  hereafter  be  litive 
constituted,  of  the  several  Lieutenant-Governors  of  Provinces,  Councils, 
inatoad  of  being  all  nominated  by  the  Governor-General,  Governor, 
or  Lieutenant-Governor  in  manner  provided  by  the  Indian  Councils 
Acts,  1861  and  i8<)2,  shall  include  members  so  nominated  and  also  24  &  25 
members  elected  in  accordance  with  regulations  made  under  this  Vict.  c.  67. 
Act,  and  references  in  those  Acts  to  the  members  so  nominated  5^  *  5^ 
and  their  nomination  shall  be  construed  as  including  references      *'  ^  ^^ 
to  the  members  so  elected  and  their  election. 

(2)  The  number  of  additional  members  or  members  so  nomi- 
nated and  elected,  the  number  of  such  members  required  to  con- 
stitute a  quorum,  the  term  of  office  of  such  members  and  the 
manner  of  filling  up  casual  vacancies  occurring  by  reason  of 
absence  from  India,  inability  to  attend  to  duty,  death,  accep- 
tance of  office,  or  resignation  duly  accepted,  or  otherwise,  shall, 
in  the  case  of  each  such  council,  be  such  as  may  be  prescribed  by 
regulations  made  under  this  Act : 

Provided  that  the  aggregate  number  of  members  so  nominated 
and  elected  shall  not,  in  the  case  of  any  Legislative  Council 
mentioned  in  the  first  column  of  the  First  Schedule  to  this  Act, 
exc/ced  the  number  specified  in  the  second  column  of  that  schedule, 

2. — (i)  The  number  of  ordinary  members  of  the  councils  of  Constita- 
the  Governors  of  Fort  Saint  George  and  Bombay  shall  be  such  ^M>n  and 
number  not  exceeding  four  as  the  Secretary  of  State  in  Council  S^*'"^ 
may  from  time  to  time  direct,  of  whom  two  at  least  shall  be  tive 
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vinu  respectiTelT  sliaU  ftppoint  a  member  of  their  respective  Viee-Pn- 
councils  to  be  Vice-Preaiaent  thereof,  and,  for  the  purpose  of  "'*"'** 
tempoiariiy  holding  and  executing  the  office  of  Goveinor-Gener&l 
or  Qovemor  of  Fort  3sint  George  or  Bombay  and  of  presiding 
at  meetings  of  Council  in  the  absence  of  the  Governor- General, 
Governor,   or  Lieutenant-Governor,  the  Vice-President  so  ap- 
pointed shall  be  deemed  to  be  the  senior  member  of  Council  and 
the  member  highest  in  rank,  and  the  Indian  Councils  Act,  1861, 
and  sections  sixty-two  and  sixty-three  of  the  Government  of  India  3*4 
Act,  1833,  shall  have  effect  accordingly.  ^'''-  ^^■ 

5. — (1)  Notwithstanding  anything  in  the  Indian  Conncils  Act,  Power  to 
1861,  the  Governor-General  in  Council,  ttie  Governors  in  Council  extend 
of  Fort  Saint  George  and  Bombay  respectivel)^,  and  the  Lieutenant-  ^y^!^| 
Governor  or  Lieu  tenant- QoTemot  in  Council  of  every  province,  tive"  *" 
shall  make  rules  authorizing  at  any  meeting  of  their  respective  Dnmcili. 
legislative  councils  the  discussion  of  the  annual  financial  state- 
ment of  the  Governor -General  in  Council  or  of  their  respective 
local  governments,  as  the  case  may  be,  and  of  any  matter  of 
general  public  interest,  and  the  asking  of  questions,  under  such 
condidoDS  and  restrictions  as  may  be  prescribed  in  the  rules 
applicable  to  the  several  conncils. 

(z)  Such  rules  as  aforesaid  may  provide  for  the  appointment 
of  a  member  of  any  such  council  to  preside  at  any  such  discussion 
in  the  place  of  the  Governor- General,  Governor,  or  Lieutenant- 
Governor,  as  the  case  may  be,  and  of  any  Vice-I^«aident. 

(3)  Rules  under  this  section,  where  niade  by  a  Grovemor  in 
Council,  or  by  a  Lieutenant-Governor,  or  a  Lieutenant-Governor 
in  Counril,  shall  be  subject  to  the  sanction  of  the  Govemoi- 
General  in  Council,  and  where  made  by  the  Governor -General  in 
Council  shall  be  subject  to  the  sanction  of  the  Secretary  of  State 
in  Council,  and  shall  not  be  subject  to  alteration  or  amendment 
by  the  Legislative  Council  of  the  Governor- General,  Governor,  or 
Lieutenant  -  Oo  vemor . 

e.    The  Governor -General  in  Council  shall,  subject  to  the  Power  t« 
approval  of  the  Secretary  of  State  in  Council,  make  regulations  nt»)t« 
as  to  the  conditions  under  which  and  manner  in  which  persons  "f^ 
resident  in  India  ma^  be  nominated  or  elected  as  members  of 
the  Legislative  Councils  of  the  Governor-General,  Governors,  and 
Lieutenant-Governors,  and  as  to  the  qualifications  for  being,  and 
for  beint;  nominated  or  elected,  a  member  of  any  such  council, 
and  as  to  any  other  matter  for  which  regulations  are  authorized 
to  be  made  under  this  Act,  and  also  as  to  the  manner  in  which 
those  regulations  are  to  be  carried  into  efiect.     Regtilations  onder 
this  section  shall  not  be  subject  to  alt«ratioD  or  amendment  by 
the  Legislative  Council  of  the  Oovemor-OeneraL 

7-  All  proclamations,  regulations,  and  rules  made  under  this  L»;ifii;o( 
Act,  other  than  rules  made  by  a  Lient«nant-Qovemor  for  the  |>rool^a- 
more  convenient  transaction  of  bnaoesa  in  bia  council,  ehaU  be  **""''      * 
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SEWND  SCHEDULE 


Enactments  Repealed 


Sect  ion  8. 


iS'(«Aio/i  and 
(.'hapttr. 


24  &  25  Vict, 
c,  67. 


Short  Title, 


Extent  of  Repeal, 


The  ludian  Councils  j  In  section  ten,  the  words  '  not  loss  than 
Act»  1801.  six  nor  more  than  twelve  in  number'. 

In  section  eleven,  the  words  *for  the 
term  of  two  years  from  the  date  of 
such  nomination  *. 
In  section  tiftecn,  the  words  from  *  and 
tho  power  of  making  laws  and  regula- 
tions *  to  *  shall  be  ])rcscnt  *. 
1  In  section  twenty-nine,  tho  words  *  not 
I      less  than  four  nor  more  tlian  eight  in 

number*. 
In  section  thirty,  the  words  *  for  the 
term  of -two  years  from  the  date  of 
such  nomination '. 
In  section  thirty-four,  the  words  from 

*  and  the  power  of  making  laws  and 
regulations  *  to  *  shall  be  present  *. 

In  section  forty-five,  the  words  from 

*  and  the  power  of  making  laws  and 
regulations  *  to  *  shall  be  present  *. 

;_;  &  56  Vict.  Tho  Indian  Councils  Sections  one  and  two. 
e.  14.  I     Act,  ii>>j2.  In  sct^tion  four,  the  words  *  appointcxi 

I      under  tho  said  Act  or  this  Act  *  and 
paragraph  (2 ). 
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CONSTITUTION  OF  THE  LEGISLATIVE  COUN- 
CILS LTiDER  THE  REGULATIONS  OF 
NOVEMBER  1909 

IXDIA 

Ez^fficio 

The  rix  ordinary  membeni  of  the  Govemor-Generml's 
Council,  the  Commiinder-in-Chief,  and  the  Lieutenant- 
Ooremor  of  the  province  in  which  the  coancil  sits    .  S 

AddUional 

Nominated  members,  of  whom  not  more  than  twentj- 
eight  mtiflt  he  officials  \  and  of  whom  three,  being  non- 
omcials,  Khali  l>e  selected  respectively  from  the  land- 
holders of  the  Punjab^,  the  Mnhammadana  of  the 
Pimjab,  and  the  Indian  commercial  community.        .  35 

Klf»''ted  riH*inbf»r«,  ^'JortftH  hv 

{a)  th«»  jjrovinf'ial  legislative  councils  and  the  district 
ronnHlH  and  municipal  committees  in  the  Cen- 

trai  IV»vinc<»8*' 12 

(h)  i\\o  iHfiflhoid^^rs  of  Madras,   Bombay,   Bengal, 
\*)nHforn  Iif»n{(al  and  Asnam,  the  United  Pro- 
viriri'K,  tin*  Punjab,  and  the  Central  Provinces  .      b 
{r)  ih*'  MiiliHiiifnadaiirt  of  Madras,  Bombay,  Bengal, 
Kfmt*»rn  li<»ngal  and   Assam,  and  the  United 
Provin<«»«  .......      5 

(//)  iho  f%im\yo.rH(>i  r>>minorce,  Calcutta  and  Bom- 

'  '**    J  •  m  m  m  •  •  *  «  4^ 

—        25 

Total        .  68 

<»r,  irKJurlifi^  tho  Governor-General   ...  69 

•   Ki>;lif  of  t  hf«f»  aro  to  fx?  offioiAlff  reprwienting  provinces. 

'  fri  fh»«  ni'cnnfl.  frnirth,  i%n<\  nn(*ct>o<\ing  alternate  elections,  two  of  the 
noriiinolc'l  Hcntt*  will  he  tranufcrrwl  to  the  elective  list,  and  will  be  tilled  by 
RfHM'ial  r|(M>f  nrnf  on  crtnoiNtirifE  of  Muhammadan  landhoMers  in  Eautem  Bengal 
aii'l  AHHiirn.  niiH  in  thr»  I 'nit  if  I  J'rovinrfm  rofipoctively.  See  par.  5  of  the 
Homo  1>i'j)nrtriirrit  rfHoliition  of  NovMnl>er  15,  1909. 

^  'fhi'H*'  rlrr-tioriR  art*  mailc  by  tho  unofficial  meinbcra  of  the  cotmcils. 
TluTc  \f*  no  Ifginlative  council  fur  the  Central  Pruvinces. 
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Uadbab 
Ex-offido 

HerabeTB  of  the  executive  council 

Advocate-Qeneral 

Additwnai 
Nominated  members,  of  whom  not  more  than  sixteen  are 
to  be  officials,  and  one  is  to  be  a  representative  o{ 

Indian  commerce 

Nominated  experts,  who  may  be  either  officials  or  non< 

officials 

Elected  members,  elected  by 

(a)  The  Corporation  of  Mftdraa         .... 
{b)  Municipalities  and  district  boards 

(c)  The  University 

{d)  The  landholders 

(e)  The  planting  commimity 

(/)  Muhammadans  ...... 

{g)  The  Madras  Chamber  of  Commerce     . 
{k)  The  Madras  Trades  Association 

—  ig 
Total        .           48 

or,  including  the  Governor        ....  49 

BOHBAT 

Ex-officio 

Members  of  the  executive  council 3 

Advocate -General i 

Additional 
Nominated  members,  of  whom  not  more  than  fourteen 

are  to  be  officials 21 

Nominated  experts,  who  may  be  either  ofSciala  or  non- 

ofliciaU 2 

Elected  members,  elected  by 

(a)  The  Corporation  of  Bombay       .        ,        .        .      i 

(b)  Municipalities 4 

(c)  District  Boards 4 

{d)  The  Univereity I 

(e)  The  landholders 3 

(/)  Muhammadans 4 

Ig)  The  Bombay  Chamber  of  Commerce  ...  I 
(h)  The  Karachi  Chamber  of  Commerce  .  .  .  i 
(i)  The  Millowners'  AssociatioDS  of  Bombay  and 

Ahmadabad  .....        ■      i 

(7)  The  Indian  conunercial  commnnity    .        .        .      i 

—  21 
Total        .  48 

or,  inclnding  the  Oovemoi        ....  49 


.  ^^M  it  tf*.*wn%it 


•yr-    nmz.  srventeer.  i*    ip- 
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Eastern  Bengal  and  Assam 

Nominated  members ;  not  more  than  seventeen  to  be 
officials,  and  one  to  be  a  representative  of  Indian  com- 
merce   

Nominated  experts,  who  may  be  either  officials  or  non- 

officials 

Elected  members,  elected  by 

(a)  Municipalities 3 

(6)  District  and  local  boards 5 

(o)  The  landholders 2 

(d)  Muhammadans 4 

(e)  The  tea  interest 2 

(/)  The  jute  interest I 

(g)  The  Commissioners  of  the  Port  of  Chittagong    .      i 


22 


i8 


Total 
or,  including  the  Lieutenant-Governor 


4^ 
43 


Punjab 

Nominated  members,  not  more  than  ten  to  be  officials  .  19 
Nominated  experts,  •who  may  be  either  officials  or  non- 
officials        2 

Elected  members,  elected  bv 

(a)  The  Punjab  Chamber  of  Commerce     .        .        .       i 

(6)  The  Punjab  University i 

(c)  Municipal  and  Cantonment  Committees      .         .      3 

—      5 

Total        .  26 

or,  including  the  Lieutenant-€k)vemor      .        .  27 


Burma 

Nominated  officials  ...... 

Nominated  non-officials 

(a)  To  represent  the  Burmese  population 

(6)  To  represent  the  Indian  and  Chinese  communi 

ties 

(c)  To  represent  other  interests 
Nominated  experts,  who  may  be  either  officials  or  non 

officials 

Elected  by  the  Burma  Chamber  of  Commerce 

Total 
or,  including  the  Lieutenant-Governor 


6 

4 

2 
2 

2 

I 

18 
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RULES  OF  BUSINESS  OF  NOVEMBER  15,  1909 
The  15th  Novenibw,  1909. 

No.  23. — In  exercise  of  the  powers  conferred  by  section  5  offl 
the  Indian  Councila  Act,  1909,  the  Governor-General  in  CouncQ] 
has,  with  the  sanction  of  the  Secretary  of  State  for  India  u^l 
Council,  made  the  following  rules  authorizing,  at  any  meeting  <^M 
the  Itegislative  Council  of  the  Governor- General,  the  diacusaion  t^m 
the  annual  financial  statement  of  the  Governor-General  in  CoondLl 


RULES  FOR  TKE  DISCUSSION  OF  THE  ANNUAL  FINAK-| 
CIAL  STATEMENT  IN  THE  LEGISLATIVE  COUNai<f 
OF  THE  GOVERNOR-GENERAL 
Definitions 
1.  In  these  rules — 
(i)  '  President '  means — 

(a)  the  Governor-General,  or 
(6)  the    President   nominated    by   the    Governor -GeneTw| 
in  Council  under  section    6  of    the  Indian    Coundl^ 
Act,  i86r,  or 

(c)  the  Vice-President  appointed  by  the  Govemor-Gener 
under  section  4  of  the  Indian  Councila  Act,  1909,  or 

(d)  the  Member  appointed  to  preside  under  rule  27  ; 

(2)  '  Member  in  charge  '  means  the  Member  of  the  Council  0 
the  Governor- General  to  whom  ia  allotted  the  business  of  t 
Department  of  the  Government  of  India  to  which  the  subjec 
under  discussion  belongs,  and  includes  anv  Member  to  when 
such  Member  in  charge  may  delegate  any  function  assigned  tttl 
him  under  these  rules  ; 

(3)  '  Finance  Member '  means  the  Memher  in  charge  of  t 
Finance  Department  of  the  Government  of  India  ; 

(4)  '  Secretary '  means  the  Secretary  to  the  Government  of 
India  in  the  Legislative  Department,  and  includes  the  Deputy- 
Secretary  and  every  person  tor  the  time  being  exercising  the 
functions  of  the  Secretary  ; 

(5)  '  Financial  Statement '  means  the  preliminary  financial 
estimates  of  the  Governor -General  in  Council  for  the  financial 
year  next  following  ;  and 

(6)  '  Budget '  means  the  Financial  Statement  as  finally  settled  | 
by  the  Governor- General  in  Council. 
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A. — Thb  Financial  Statement 

General  order  of  discussion 

2. — (i)  On  such  day  as  maybe  appointed  in  this  behalf  by  the 
Governor-General,  the  Financial  Statement  with  an  explanatory 
memorandum  shall  be  presented  to  the  Council  every  year  by  the 
Finance  Member,  and  a  printed  copy  shall  be  given  to  every 
Member. 

(2)  No  discussion  of  the  Financial  Statement  shall  be  permitted 
on  such  day. 

8. — (i)  On  such  later  day  as  may  be  appointed  in  this  behalf  by 
the  Governor-General,  the  first  stage  of  the  discussion  of  the 
Financial  Statement  in  Council  shall  commence. 

(2)  On  this  d&Yi  after  the  Finance  Member  has  stated  any 
changes  in  the  figures  of  the  Financial  Statement  which  circum- 
stances may  since  have  rendered  necessary  and  has  made  any 
explanations  of  that  Statement  which  he  may  think  fit,  any 
Member  shall  be  at  liberty  to  move  any  resolution  entered  in  his 
name  in  the  list  of  business  relating  to  any  alteration  in  taxation, 
any  new  loan  or  any  additional  grant  to  Local  Governments  pro- 
posed or  mentioned  in  such  Statement  or  explanatory  memo- 
randum, and  the  Council  shall  thereupon  proceed  to  discuss  each 
such  resolution  in  the  manner  hereinafter  prescribed. 

4. — (i)  The  second  stage  of  the  discussion  of  the  Financial  State- 
ment shall  commence  as  soon  as  may  be  after  all  the  resolutions 
which  may  be  moved  as  aforesaid  have  been  disposed  of. 

(2)  In  this  stage  each  head  or  group  of  heads  specified  in  the 
statement  contained  in  the  Schedule  appended  to  these  rules  as 
being  open  to  discussion,  shall  be  consiaered  separately  according 
to  such  grouping  as  the  Member  in  charge  may  determine. 

(3)  The  consideration  of  a  particular  head  or  group  of  heads 
shall  be  introduced  by  the  Member  in  charge  with  such  explana- 
tions, supplementing  the  information  contained  in  the  Financial 
Statement,  as  may  appear  to  him  to  be  necessary. 

(4)  Any  Member  shall  then  be  at  liberty  to  move  any  resolu- 
tion relating  to  any  question  covered  by  any  such  head  or  group 
of  heads  which  may  be  entered  in  his  name  in  the  list  of  busmess, 
and  the  Council  shall  thereupon  proceed  to  discuss  every  such 
resolution  in  the  manner  hereinafter  prescribed. 

Subjects  excluded  from  discussion 

5.  No  discussion  shall  be  permitted  in  regard  to  any  of  the 
following  subjects,  namely  : — 

(a)  any  subject  removed  from  the  cognizance  of  the  Legis- 
lative Council  of  the  Governor-General  by  section  22 
of  the  Indian  Councils  Act,  1861  ^ ;  or 

^  See  Digest,  e.  63. 
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(b)  any  matter  affecting  the  relatioiia  of  Hk  Majerty'B 

Government  or  of  the  Govemor-GeiieEil  in  Cbminl 
with  any  Foreign  State  or  any  Native  State  in  India ; 
or 

(c)  any  matter  under  adjudication  by  a  Gomt  of  Law 

having  juriadiction  in  any  part  of  His  Majeaty^a 
Dominiona. 

Re§aluliatu 


6.  No  resointion  shall  be  moved  which  doea  not  comply  with 
the  following  conditions,  namely : — 

(a)  it  shall  be  in  the  form  of  a  specific  lecommendatMm 

addressed  to  the  Govemor-Gteneial  in  Gonncil ; 

(b)  it  shall  be  clearly  and  predaely  ezpreaeed  and  shall  raise 

a  definite  issue : 

(c)  it  shall  not  contain  arguments,  inferences,  ironical  ex- 

pressions or  defamatory  statements,  nor  shall  it  refer 
to  the  conduct  or  character  of  persons  except  in  their 
ofiicial  or  public  capacity ; 

(d)  it  shall  not  challenge  the  accuracy  of  the  figures  of  the 

Financial  Statement ;  and 

(e)  it  shall  be  directly  relevant  to  some  entry  in  the  Finan- 

cial Statement. 

7.  A  Member,  who  wishes  to  move  a  resolution,  shall  give 
notice  in  writing;  to  the  Secretarv  at  least  two  clear  days  before 
the  rommencement  of  the  stage  of  the  discussion  to  which  the 
resolution  relates,  and  .shall  together  with  the  notice  submit 
a  copy  of  the  resolution  which  he  wishes  to  move. 

8.  The  Pnwident  may  disallow  any  resolution  or  part  of  a  re- 
solution without  LMvinir  any  reason  therefor  other  than  that  in 
his  opinion  it  cannot  l>e  moved  ronsistently  with  the  public 
interests  or  that  it  should  be  moved  in  the  Legislative  Council  of 
a  Local  Government. 

9. — (i)  No  discussion  in  Council  shall  be  permitted  in  respect 
of  anv  order  of  the  President  under  rule  8. 

(2)  A  resolution  that  has  been  disallowed  shall  not  be  entered 
in  the  proceedings  of  the  Council. 

10.  Resolutions  admitted  by  the  President  shall  be  entered  in 
the  ILst  of  business  in  such  order  as  he  may  direct. 

Discussum  of  Resolutions 

11. — (i)  After  the  mover  of  a  resolution  has  spoken,  other 
Members  may  speak  to  the  motion  in  such  order  as  the  President 
may  direct,  and  thereafter  the  mover  may  speak  once  by  way 
of  replv. 

(2)  No  Member  other  than  the  mover  and  the  Member  in 
charge  shall  speak  more  than  once  to  any  motion  except  with  the 
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permission  of  the  President  for  the  purpose  of  making  an  ex- 
planation. 

12.  No  speech,  except  with  the  permission  of  the  President, 
shall  exceed  fifteen  minutes  in  duration  : 

Provided  that  the  mover  of  a  resolution,  when  moving  the  same, 
and  the  Member  in  charge  may  speak  for  thirty  minutes. 

18.  The  discussion  of  a  resolution  shall  be  limited  to  the  subject 
of  the  resolution,  and  shall  not  extend  to  any  matter  as  to  which 
a  resolution  may  not  be  moved. 

14.  A  Member  who  has  moved  a  resolution  may  withdraw  the 
same  unless  some  Member  desires  that  it  be  put  to  the  vote. 

15.  When,  in  the  opinion  of  the  President,  a  resolution  has 
been  sufficiently  discussed,  he  may  close  the  discussion  by  calling 
upon  the  mover  to  reply  and  the  Member  in  charge  to  submit  any 
final  observations  which  he  may  wish  to  make  : 

Provided  that  the  President  may  in  all  cases  address  the  Council 
before  putting  the  question  to  the  vote. 

10.  If  any  resolution  involves  many  points,  the  President  at 
his  discretion  may  divide  it,  so  that  each  point  may  be  deter- 
mined separately. 

17. — (i)  Every  question  shall  be  resolved  in  the  affirmative  or 
in  the  negative  according  to  the  majority  of  votes. 

(2)  Votes  may  be  taken  by  voices  or  by  division  and  shall  be 
taken  by  division  if  anv  member  so  desires. 

(3)  The  President  shall  determine  the  method  of  taking  votes 
bv  division. 

18. —  ( I )  Tlie  President  may  assign  such  time  as  with  due  regard 
to  the  public  interests  he  may  consider  reasonable  for  the  discus- 
sion of  resolutions  or  of  any  particular  resolution. 

(2)  Every  resolution  which  shall  not  have  been  put  to  the  vote 
within  the  time  so  assigned  shall  be  considered  to  have  been 
withdrawn. 

19.  Every  resolution,  if  carried,  shall  have  effect  only  as  a 
recommendation  to  the  Governor-General  in  Council. 

20.  When  a  question  has  been  discussed  at  a  meeting  of  the 
Council,  or  when  a  resolution  has  been  disallowed  under  rule  8  or 
withdrawn  under  rule  14,  no  resolution  raising  substantially  the 
same  question  shall  be  moved  within  one  year. 

B. — The  Budget 

21. — (i)  On  or  before  the  24th  day  of  March  in  every  year  the 
Budget  shall  be  presented  to  the  Council  by  the  Finance  Member, 
who  shall  describe  the  changes  that  have  been  made  in  the  figures 
of  the  Financial  Statement,  and  shall  explain  why  any  resolutions 
passed  in  Council  have  not  been  accepted. 
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The  Schedule 
Heads  open  to  or  excluded  from  dieeussion  under  rule  4 


RivsNinL 


Heads  open  to  dis- 
oufision. 


I. — Land  Revenue. 

II.^^)pium. 

III.— Sdt. 

V. — Excise. 

VI. — ^Provincial 
Rates. 

IX. — Forests. 

X. — Reipstration. 

Xn. — ^Interest. 

XUL— -Post  Office. 

XIV.— Telegraph. 

XV.— Mint. 

XVI-B.--Jailg. 

XVEL— Police. 

XIX. — Education. 

XX. — ^Medical. 

XXI. — Scientific  & 
other  Minor  De- 
partments. 

XXII. — Receipts  in 
aid  of  Superannua- 
tion,  &c. 

XXIII. — Stationery 
and  Printing. 

XXIV. — Exonange. 

XXV.— 

Miscellaneous. 

XXVI.—^Ute  RaU- 


XX^'lI.— Subsi- 
dised Companies. 
XXIX. — Irrigation, 
Major  Works. 
XXX.— 
Minor  Works  and 
Navigation. 
XXXI.— 
Civil  Works. 


Heads  nol  open 
to  discussion. 


I  v.— Stamps. 
Vll.^Customs. 
VIIL— As- 
sessed Taxes. 
XI.—TribuUs 
from  Native 
States. 
XVI- A.-^ 
Courts.^ 
XXXII.^ 

Armu, 
XXXJII.^ 

Marine, 
XXX/F.— 
JfOttery 
Works. 
AU  purely  Pro- 
vincial revenue 
and  revenue  ac- 
cruing       from 
divided  heads  in 
Provinces  pos- 
sessing   Legis- 
lative Councils. 


EXPXNDITURS. 


Heads  open  to  dis- 
cussion. 


I. — Refunds  and 
drawbacks. 

3. — Land    Revenue. 

4. — Opium. 

5.— Salt. 

6. — Stamps. 

7. — Excise. 

8. — Provincial 
Rates. 

9. — Customs. 

10. — ^Assessed  Taxes. 

II. — ^Forests. 

1 2. — Registration. 

14. — Interest  on 
other  oblijEatJons. 

15.— Poet  Office. 

1 6. — ^Telegraphs. 

17. — Mint. 

18. — General  Admi- 
nistration.* 

1 9- A. — Courts  of 
Law.* 

I9-B. — Jails. 

20. — Police. 

22 . — Education. 

24.-^Medical. 

26. — Scientific  and 
other  Minor  De- 
partments. 

28.— Civil  Furlough 
and  Absentee  Al- 
lowances. 

29.  —  Superannua- 
tion AUowanoes 
and  Pensions. 

30. — Stationery  and 
Printing. 

31. — Exchange. 

32. — Misoells^eous. 


Heads  not  open 
to  discussion. 


2. — Assign- 

ments  and  Com- 
pensations. 

13. — Interest  on 
debt. 

23.  —  Ecclesias- 
tical. 

25. — PoliticaL 

27.  —  Territorial 
and  Political 
Pensions. 

fi.-Staie  Bail' 
ways. 

42. — Major 
Works.   In- 
terest on  debt. 

46. — Army, 

46-i4. — Marine, 

47.  —  Milikxry 
Works  and  De- 
Defence. 

47 -A.  —  Special 

Defence  Charges, 

AU  statutory 
charges. 

AU  purely  Pro* 
vinci€U  expen- 
pendUure  and 
expenditure  ac- 
cruing under 
divided  heads  in 
Provinces  pos- 
sessing Legis- 
lative Councils, 


^  Mainly  Court-fees  and  fines. 

*  These  heads  include  certain  staditofy  oharges,  which  will  be  excluded 
from  debate. 

*  This  head  deals  purely  with  intenst,  ainluiig  funds,  and  sonuitieiL 

og 


449 


GOVERNMENT  OF  INDIA 


Hands  Open  to  diB- 

Heada  mol  open 

Hands  open  to  dif- 

Headgnciopem 

CIlflBlOII. 

iodUcustUm, 

cumoii. 

toiucmicn. 

33.— Famine  BelieL 
34. — Oonstrootion  of 
Ptotectiye       Bafl- 
ways. 

35. — OonstrDotioa  of 
Fkotective     Irriga- 
tion WoricB. 

36. — ^Redaction     or 
Avoidanoe  of  Debt. 

40.— Snbsidiied 
Companies;  I^nd* 

41.  —  Mboellaneons 

Railway   Szpendi- 

tore. 

• 

42. — ^Irngatioa : 
Major  Works- 

Working  Ezpeoaee. 

43.— Ifljnor     Woiks 
and  KaTigation* 

45.— draWoikB. 

48.---SUte      Rafl- 
waye ;  Capital  Ex- 
penditure          not 
charged      to     Re- 
venue. 

49. — Irrigation 
Works ;        Capital 
Expenditure       not 
charged     to     Re- 

venue. 
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The  15th  November,  1909 

No.  24. — ^In  exercise  of  the  powers  conferred  by  section  5  of 
the  Indian  Councils  Act,  1909,  the  Governor-General  in  Council 
has,  with  the  sanction  of  the  Secretary  of  State  for  India  in 
Council,  made  the  following  rules  authorizing  at  any  meeting  of 
the  Legislative  Council  of  the  Governor-General  the  discussion  of 
any  matter  of  general  public  interest. 

RULES  FOR  THE  DISCUSSION  OF  MATTERS  OF  GENERAL 
PUBLIC  INTEREST  IN  THE  LEGISLATIVE  COUNCIL 
OF  THE  GOVERNOR-GENERAL 

Definitums 

1.  In  these  rules — 

(i)  *  President '  means — 

(a)  the  Governor-Greneral,  or 

(6)   the  President  nominated  by  the  Grovemor-General  in 

Council  under  section  6  of  the  Indian  Coimcils  Act, 

1861,  or 
(c)  the  Vice-President  appointed  by  the  Governor-General 

under  section  4  of  the  Indian  Councils  Act,  1909,  or 
{(t)  the  Member  appointed  to  preside  under  rule  27  ; 

(2)  '  Member  in  charge  *  means  the  Member  of  the  Council  of 
the  Grovemor-General  to  whom  is  allotted  the  business  of  the 
Department  of  the  Grovemment  of  India  to  which  the  subject 
imder  discussion  belongs,  and  includes  any  Member  to  whom  such 
Member  in  chaise  may  delegate  any  function  assigned  to  him 
under  these  rules  ;  and 

(3)  '  Secretary '  means  the  Secretary  to  the  Government  of 
India  in  the  Legislative  Department,  and  includes  the  Deputy- 
Secretary  and  every  person  lor  the  time  being  exercising  the 
functions  of  the  Secretary, 

Matters  open  to  discussion 

2.  Any  matter  of  general  public  interest  may  be  discussed  in 
the  Council  subject  to  the  following  conditions  and  restrictions, 

8.  No  such  discussion  shaU  be  permitted  in  regard  to  any  of  the 
following  subjects,  namely  : — 

(a)  any  subject  removed  from  the  cognizance  of  the  Legis- 
lative Council  of  the  Governor-General  by  section  22 
of  the  Indian  Councils  Act,  1861  ^ ;  or 
{b)    any  matter  affecting  the  relations  of  His  Majesty's 
Grovemment  or  of  the  Governor-General  in  Council 
with  any  Foreign  State  or  any  Native  State  in  India ; 
or 
(c)    any  matter  under  adjudication  by  a  Court  of  Law  having 
jurisdiction  in  any  part  of  His  Majesty's  Dominions, 
^  Bee  Digest,  b.  63. 
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ResolulioTie 

4.  Subject  to  the  restrictions  contained  in  rule  3,  any  McoqI 
may  move  a.  resolution  relating  to  a  matter  of  geaeral  publie 
interest : 

FroTided  that  no  resolution  shall  be  moved  whicti  does  nofc. 
comply  with  the  following  conditions,  namely 

(a)  it  shall  be  In  the  form  of  a  specific  recommendatiouj 
addressed  to  the  Governor-Geperal  in  CouncU 

(b)  it  shall  be  clearly  and  precisely  expressed  and  shaH^ 
raise  a  definite  issue  ;  and 

(c)  it  shall  not  contain  arguments,  inferences,  itx)nical  ex- 
pressions or  defamatory  statements,  nor  shall  it  refer 
to  the  conduct  or  character  of  persons  except  in  their 
official  or  public  capacity, 

5.  A  Member  who  wishes  to  move  a  resolution  shall  give 
notice  in  writing  to  the  Secretary,  at  least  fifteen  clear  days 
before  the  meeting  of  the  Council  at  which  he  desires  to  move  the 
same,  and  shall  together  with  the  notice  submit  a  copy  of  the 
resolution  which  he  wishes  to  move  : 

Provided  that  the  President  may  allow  a  resolution  to  be 
moved  with  shorter  notice  than  fifteen  days,  and  may,  in  anv- 
case,  require  longer  notice  or  may  extend  the  time  for  moving  the 
resolution. 

fl.  (i)  The  Secretary  shall  submit  every  resolution  of  which 
notice  has  been  given  to  him  in  accordance  with  rule  5  to  the 
President,  who  may  either  admit  it  or,  wheu  any  resolution  is 
not  framed  in  accordance  with  rule  4,  cause  it  to  be  returned  to 
the  Member  concerned  for  the  purpose  of  amendment. 

(2)  If  the  Member  does  not,  within  such  time  as  the  President 
may  fix  in  this  behalf,  resubmit  the  resolution  duly  amended,  the 
resolution  shall  be  deemed  to  have  been  withdrawn. 

7.  The  President  may  disallow  any  resolution  or  part  of  a  n- 
solution  without  giving  any  reason  therefor  other  than  that  iS' 
his  opinion  it  cannot  be  moved  consistently  with  the  publifl 
interests  or  that  it  should  be  moved  in  the  Legislative  Council  of 
a  Local  Government. 

S.— (i)  No  discussion  in  Council  shall  be  permitted  in  respect' 
any  order  of  the  President  under  rule  6  or  rule  7. 

(2)  A  resolution  which  has  been  disallowed  shall  not  be 
in  the  proceedings  of  the  Council. 

0.  Resolutions  admitted  by  the  President  shall  be  entered  In 
the  list  of  business  for  the  day  in  the  order  in  which  they  arc 
received  by  the  Secretary  ; 

Provided  that  the  President  may  give  priority  to  any  resolu- 
tion which  he  may  consider  to  be  of  urgent  public  interest, 
postpone  the  moving  of  any  resolution. 
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Diacussion  of  Reaolutiona 

10.  The  discuBsion  of  resolutions  shall  take  place  after  all  thu 
other  business  of  the  day  has  been  concluded. 

11. — (i)  After  the  mover  of  a  resolution  has  spoken,  other 
Members  may  speak  to  the  motion  in  such  order  as  the  President 
may  direct,  and  thereafter  the  mover  may  speak  once  by  way  of 
reply. 

(2)  No  Member  other  than  the  morei  and  the  Member  in 
charge  shall  speak  more  than  once  to  any  motion,  except,  with 
the  permission  of  the  President,  for  the  purpose  of  maVing  an 
explanation. 

12.  No  speech,  except  with  the  permission  of  the  President, 
shall  exceed  fifteen  mi!iut«3  in  duration  : 

Provided  that  the  mover  of  a  resolution,  when  moving  the 
same,  and  the  Member  in  charge  may  speak  for  thirty  minutes. 

13. — (l)  Every  Member  shall  speak  from  his  place,  shall  rise 
when  he  speaks  and  shall  address  the  chair. 

(2)  At  any  time,  if  the  President  rises,  any  Member  speaking 
shall  immediately  resume  his  seat. 

14. — '(l)  Any  Member  may  send  his  speech  in  print  to  the 
Secretary  not  less  than  two  clear  days  before  the  day  fixed  for 
the  discussion  of  a  resolution,  with  as  many  copies  as  there  are 
Members,  and  the  Secretary  shall  cause  one  of  such  copies  to  be 
supplied  to  each  Member. 

{2)  Any  such  speech  may  at  the  discretion  of  the  President  be 
taken  as  read. 

15.  The  discussion  of  a  resolution  shall  be  limited  to  the  subject 
of  the  resolution,  and  shall  not  extend  to  any  matter  as  to  which 
a  resolution  may  not  be  moved. 

16.  When  a  resolution  is  under  discussion  any  Member  may, 
subject  to  alt  the  restrictions  and  conditions  relating  to  resolutions 
specified  in  rules  3  and  4,  move  an  amendment  to  such  resolution : 

Provided  that  an  amendment  may  not  be  moved  which  has 
merely  the  effect  of  a  negative  vote. 

17. — (i)  If  a  copy  of  such  amendment  has  not  been  sent  to  the 
Secretary  at  least  three  clear  days  before  the  day  fixed  for  the 
discussion  of  the  resolution,  any  Member  may  object  to  the 
moving  of  the  amendment ;  and  such  objection  shall  prevail 
unless  the  President  in  exercise  of  his  power  to  sospend  any  of 
these  rules  allows  the  amendment  to  be  moved. 

(2)  The  Secretary  shall,  if  time  pennits,  cause  every  amendment 
to  be  printed  and  send  a  copy  for  the  information  of  each  Member. 

18.  A  Member  who  has  moved  a  reaolution  01  an  amendment 
of  a  resolution  may  withdraw  the  same  unless  some  Member 
desires  that  it  be  put  to  the  vote. 


44^L.  Cj/OSfVERJOKST  ^yBF  iSSEAA 


rh*dUM»iaai«:rrrt«iiiisxii^'itUirjafWfrta«aB|pl,i^ 

Ptoywfa>titmcttM»Plfwi<iiiBt  MimraiiAki 
Uiuanj>fmiiigJha-t|qMaBOPii»i«i  ttft«vfitnL-. 

ad^i'-*^!:):  '•  WilK  jt  ait  mfiwtmwgti  t j.  Htarri 

t<i>th»^'<ioacii  that»^Km»f'tttia<>mTm«tifTWtinn'>«dcbfct]i>^ 
ttmnt-  or  n  uaendiiMwta  iinrpomt^ 

(2}  ItBtkMA.h^iix  thJftiiaaEHtnmiortttft^niiiiihBiitifcpBfrlM 
th^vivMeidiir'^li*  t>iiiiiBBftLnaiODa.#>r':i 

flu  It  anv"  Tgwbttioo-  inyn IvwyiaamrpymttL-  riia- 

I )   IZ»^TT  •  wmmaa  t-  hail  1  te-roMdnitliicThMiBBMSvrocr 
inrlla iivsativi!  uorfinhiis.T4i  i hainaiaiicroc *.- 

takm  i  ^v  'iivYjwm  ir  uav  \Iimb«r?a'  lieaHBOk  - 
(;i>   fbe  i^'taadeBt   mil  limrmmn  Thn  iTBMhiri  nt 


'^. — •  I  \   *1.<^  *  Vrwhietit  i oar  r.&stsm  iiHciLimxe  b&.  vnkiine  msBiiL 
^o  'b(^    iiuiiii^    nTf^roMtA.    .e   oar   onBider -naenaiile  :ar  'te   lib- 
TiMiion -^r   '^•iurion.H  «'r    r  ..nv  "amciuaLr  rneiutiDii. 

z\    .S^-rv   fwrtiiiTion   -micti .  Qoii  i.or  :jl\^  •  eea  iiifo  »te  nte 
v*irhin     ti*>    mil*    o     scuitcea    &dii    -e-    ooaideRa  'o  \mx^    mctL. 
■.»»rli<trnw*.. 

J4^    ^iV^Tv  -o^oinrion.    t    -ourcu    Bail    iavi»  -mer  iiiir  la   k 

J6.  Viif^n  .  •nation  las  >eea  tisensaed  kC  i  xueamc  ■  »i 'ho 
\>iinf;l.  T  '»j^n  w  f**«»iiition  lis  •een  tuaiIowi>a  inuer  1110  i^^^ir 
TittiftiTi^Tn  'iHtpr  Tilp  :2>,  in  -ncuution  ir  kmracmiear  zvuuiif: 
<iilMtj4iit)AtIi*     Up    ainp    iiiesnon    -nail    m    norra.    vitiiin:  •ins 

M.'  '^ip  .*:T»f*uipnt  -luul   irraerre   •roer.  iDVL  ol  :iiiiinB>iii' 

^\     Cii  limMHNHiii  III  UP*  iiijiir  »j   impr -niul  in  oIcjiwrL  iniioa 

■III.  ^i»;k}t(*iTit  - iiiitUK  :it 'ii  mmi^  He  tiumon  u  "an  *\nuu:iI4iiiiBuii* 

,',     WW  .fi»riih^r   nuv  a   uiv   hum  -.lUJiiur  l  luinr  »l  iiiiiir-*Q 

'.ui    1i*:':uioM     \t      III*    .VlWMlPlir. 

J'    ^*!iM  .\v;iiiii»ni.  4iittil  luvf?  .ill  jiiimiii  hiiiiiuhmi]    m  'liii  jiil 


APPENDIX  III  447 

27.  The  Oovemor-Geneial  may  appoint  a  Member  of  the 
Coimcil  to  preside  in  his  place,  or  in  that  of  the  Vice-President, 
on  any  occasion  on  which  a  matter  of  general  public  interest  is 
discuissed  in  the  Coimcil. 

28.  The  President,  for  sufficient  reason,  may  suspend  any  of 
the  foregoing  rules. 

The  i5fh  November,  1909 

No.  25. — ^In  exercise  of  the  power  conferfed  by  section  5  of  the 
Indian  Councils  Act,  1909,  the  Govemor-Qeneral  in  Council  has, 
with  the  sanction  of  the  Secretary  oi  State  for  India  in  Council, 
made  the  following  rules  authorizing  the  asking  of  questions  at 
any  meeting  of  the  Legislative  Council  of  the  (jK>vemor-General. 


RULES  FOR  THE  ASKING  OF  QUESTIONS  IN  THE  LEGIS- 
LATIVE COUNCIL  OF  THE  GOVERNORGENERAL 

1.  In  these  rules — 

(i)  *  President '  means-^ 

(a)  the  Governor-General,  or 

(6)  the  l^resident  appointed  imder  section  6  of  the  Indian 

Councils  Act,  looi,  or 
(c)  the  Vice-President  appointed  by  the  Governor-Genera! 

under  section  4  of  the  Indian  Councils  Act,  1909. 

(2)  '  Member  in  charge '  means  the  Member  of  the  Council  of 
the  Governor-General  to  whom  is  allotted  the  business  of  the 
Department  of  the  Gk)vemment  of  India  to  which  the  subject  of 
the  question  belongs,  and  includes  any  Member  to  whom  such 
Member  in  charge  may  delegate  any  function  assigned  to  him 
under  these  rtdes ;  and 

(3)  '  Secretary '  means  the  Secretary  to  the  Government  of 
India  in  the  Legislative  Department,  and  inrlndrn  the  Deputy- 
Secretary  and  every  person  for  the  tMe  being  exercising  the 
fimctions  of  the  Secretary. 

2.  Any  question  may  be  asked  by  any  Member  subject  to  the 
following  conditkms  and  restrictions. 

6.  No  question  shall  be  permitted  in  regard  to  any  of  the 
following  subjects,  namely : — 

(a)  any  matter  affecting  the  relations  of  His  Majesty's 
Government  or  of  uie  Governor-General  in  Council 
with  any  Foreign  State  or  with  any  Native  State  in 
India,  or 
(6)  any  matter  under  adjudication  by  a  Court  of  Law 
having  jurisdiction  in  any  part  of  His  Majesty's 
Dominions^ 
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matter  of  fact  regarding  which  a  request  for  information  has  been 
made  in  his  original  question. 

13.  The  Member  in  charge  may  decline  to  answer  a  supplemen- 
tary question  without  notice,  in  which  case  the  supplementary 
question  may  be  put  in  the  form  of  a  fresh  question  at  a  subse- 
quent meeting  of  the  Council. 

14.  These  niles,  except  rules  6  and  7,  apply  also  to  supple- 
mentary questions : 

Provided  that  the  President  may  disallow  any  supplementary 
question  without  giving  any  reason  therefor. 

16.  The  President  may  rule  that  an  answer  to  a  question  in 
the  list  of  business  for  the  day  shall  be  given  on  the  ground  of 
public  interest  even  though  the  question  may  have  been  with- 
drawn. 

16.  No  discussion  shall  be  permitted  in  respect  of  any  question 
or  of  any  answer  given  to  a  question. 

17.  All  questions  asked  and  the  answers  given  shall  be  entered 
in  the  proceedings  of  the  Council : 

Provided  that  no  question  which  has  been  disallowed  by  the 
President  shall  be  so  entered. 

18.  The  President  may  assign  such  time  as,  with  due  regard  to 
the  public  interests,  he  may  consider  reasonable  for  the  putting 
and  answering  of  questions. 
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ADDENDA  AXD  COBRIGEXDA' 


f.  tdi.    AMer  Eiie  14  mjnert  TS^  CmbmE  «I  huSsM  Act.  z^PJ 

JU  to  tbe  lu&Mi  GwDok  Act  1^19  see  t&e  lopp^ 

p.  lOQir  KciM  i>-cz.    /^r  *  4ciseBZttBT  ...  nAmtvl  to  ttaj  nmi 

tm.  uui  eu9t  nui«<^  th^ui  foccrtiMnu  a«  tihe  SccrCkt  of 
JStAte  maj  frooL  ciau  10  time  decanozie/ 

p.  Xf:^  EfMT  14.    /<9r  t«L  T<*»  md  Kvca  jaoL 

p.  ici9^  EiuM  15-19.    Xame  Mtf  TWn?  . . .  bdbftTioar. 

p.  ifx^  Em^  20.    /'sr  tetL  jtais  htian  read  fire  jiean  b«{oR. 

p.  114,  lin^  3  from  bottom.  £«f?«  <mI  of  two  members  «wi  i^jmht^ 
4t  pfi^sf^&t  of  thrive  membeciv  of  wiiom  two  ^r^. 

p.  114,  n/>t^  8,  add  Und^r  thft  Indua  Coancik  Act.  1909,  there  i* 
power  to  in.cmu^  the  namber  to  four. 

p,  115,  riote  r,  add  Unrler  the  IndLwi  CounciLs  Act,  1900,  there  » 
power  to  corjtitnte  executivTe  coancild  for  lieatenAnc- 
Sfoveniors. 

p.  115.  /or  <A«  paragraph  h^^ninq  For  letnalative  purpoBea* 
mihtitUfjt^  The  corwtitation  of  the  Govemor-^jreneral's 
legul^tive  oonncil  L^4  been  materuQv  alter^  bj  the 
Imiian  CoaiifiiLi  Act,  1909.  and  the  regrilatiocLa  uzuier  ct. 
Itii  ^,xi^tin^  coojtitatioa  id  described  in  the  sappfemea- 
tArj  chapter. 

p.  1 16,  line  19.  .-f /t«r  regulations  iruert  Bat  it  Ls  referred  to  in  the 
Indian  CounniU  Arrt,  if/j^  and  is  luaalij  described  as 
the  lejri^lative  council  of  the  Govemor-GeneraL 

p.  Z16,  note  z.  add  By  the  regtdationa  under  tke  In&n  CoixnciL> 
Act,  I9r>2,  the  term  cdf  office  m  now  ordinarily  three  years. 
See  the  mpplementary  chapter. 

'  yirAt  Cii  cheiifp  ^dditiouA  and  correctioiu  &re  doe  to  the  [Miwng  of  the 
Acu  o£  1507  and  iy09  (7  Edw.  \TI,  c.  35,  9  Edw.  VII,  t  4..       ' 
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pp.  117,  118.  'Far  the  paragraph  beginning  But  under  the  Act 
and  ending  the  public  interest  substitute  But  by  the 
Indian  Councils  Act,  1909,  and  the  rules  made  under  it, 
powers  are  given  to  discuss  and  move  resolutions  on  the 
annual  financial  statement,  to  move  resolutions  on 
matters  of  general  public  interest,  and  to  ask  questions, 
including  supplementary  questions.  The  new  rules  on 
these  subjects  are  appended  to  the  supplementary 
chapter. 

pp.  118,  119.  For  the  paragraphs  beginning  The  legislatures  for 
Madras  and  In  the  provinces,  substitute  The  constitutions 
of  the  local  legislatures  are  now  regulated  by  the  Indian 
Coimcils  Act,  1909,  and  the  regulations  under  it,  and  are 
described  in  the  supplementary  chapter. 

p.  129,  line  10  from  bottom.  After  1905  iruert  as  modified  in 
1909. 

p»  133,  line  14.    Before  shown  insert  usually. 

p.  133,  last  line.    For  Since  1871  read  From  1871  to  1903. 

p.  134,  line  I.    For  have  been  read  were. 

p.  134,  line  5.    For  is  read  was. 

p.  134,  line  6.  After  province  insert  Since  1903  these  quin- 
quennial contracts  have  gradually  been  replacea  by 
contracts  on  a  quasi-permanent  basis. 

p.  134,  line  18.  Le(we  out  the  sentence  beginning  The  apportion- 
ment. 

p.  134,  line  9  from  bottom,  add  as  a  footnote  Under  the  Ind'an 
Councils  Act,  1909,  there  is  power  to  create  executive 
councils  for  lieutenant-governors.  See  the  supple- 
mentary chapter. 

p.  146,  s.  3  (i).  For  not  more  than . . .  members  read  such  number 
of  members,  not  more  than  ten  and  not  less  than  four- 
teen, as  the  Secretary  of  State  may  from  time  to  time 
determine. 

p.  146.  In  the  marginal  references  to  s.  3  leave  out  52  &  $3  Vict, 
c.  5,  and  add  7  Edw.  VII,  c.  35. 

p.  146,  B.  3  (3).  For  more  than  ten  years  read  more  than  five 
years. 

p.  147,  s.  3  (4).    For  ten  read  seven. 

p.  147.    Leave  out  subs.  (6). 

p.  147,  B.  3  (9).    For  twelve  hundred  read  one  thousand. 

p.  148.  Add  to  the  noU  (a)  to  *.  3 :  An  Act  of  1907  (7  Edw.  VII, 
<^*  35)  repealed  the  Act  of  1889  and  made  the  provisions 
reproduced  in  subs.  (i). 

j>.  148.  Add  to  note  (c)  The  Act  of  1876  was  repealed  by  the  Act 
of  1907. 
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p.  17&,  s.  39,  note  (a)  finca  6^  7*  bmm  Mt  Kiitanr  3a|i^  emi 
iiutrt  EdmaitifatL, 


p.  170.  s.  39.  For  Dole  (&)  MiiCiMr  The  BuEtair  npplj  depart- 
ment  and  tbe  office  of  At  maaher  ux  diaisie  of  tikat 
department  have  asm  beem  ehdiAwl     See  East  India 

(Army  Adrainktatmlw  1909^  ^^  4574-  -^  <^^^ 
member,  placed  in  cku^e  of  die  subject  of  edocatioa. 
was  added  in  z^xou 

p.  185,  SB.  45, 46,  addio  maie  («>  lo  mdk  pmngmpk  Under  the  fwdttim 
Councils  Act,  1909  (9  Edw.  YD,  c.  4,  a.  4)  tbe  GoverEior — 
General  most  appoint  *  ▼ice-pieaident. 

p.  189,  5.  51  (2).    Far  tbicc  remi  four,  oad  o/Cer  State  uuerf  iem 
GonnciL 

p.  189,  8. 51  (3).  For  Eraj  ordinary  member  of  tbe  said  coonrO 
most  be  a  person  who  at  the  time  of  bis  appointme&'K 
has  remi  Two  at  least  of  tbe  cndinarj  members  of  tbe^ 
said  councils  must  be  persons  who  at  tbe  time  of  tbcir 
appointments  bave.  Aid  to  ike  mar^nal  refenrnftem 
9  Bdw.  Vn,  c.  4,  s.  2. 

p.  189,  8.  51,  note  (6).  For  and  is  now  two  read  tbe  maximuiii 
was  raised  ko  four  in  1909,  aiui  tbe  number  is  now  tbrce. 

p.  190,  s.  33,  addio  note  (a)  Under  tbe  Indian  Councils  Act,  1909 
(9  Edw.  VII,  c.  4,  8.  4)  the  Governors  of  Madras  and 
Bombay  must  appoint  vice-presidents  of  their  councik. 

p.  191,  s.  55,  add  as  a  note  to  fubsedian  (i) :  The  Indian  Councils 
Act,  1909  (9  Edw.  VII,  c.  4)  gives  power  to  constitute 
exec*utive  councils  for  assisting  a  lieutenant-governor  in 
the  executive  government  of  his  province  (s.  3),  and  re- 
(| aires  a  lieutenant-governor  to  appoint  a  vice-president 
of  his  council  (s.  4).  An  executive  council  is  now  being 
constituted  for  Bengal.     See  the  supplementary  chapter. 

J).  197,  s.  (X).  The  pro\ision8  of  this  section  are  extensively  modi- 
tieil  by  the  Indian  Councils  Act,  1909,  and  the  regula- 
tions made  under  it.    See  the  supplementary  chapter. 

p.  ii>8,  s.  (u,  subs.  (i).  J/ter  president  tWcrf  or  vice-president. 

I».  I<>S,  >*.  (>2.  Add  as  a  footnote  to  subsection  (i) :  The  quorum  at 
those  legislative  meetings  is  now  fixed  by  one  of  the 
re^julations  (Reg.  XIII)  of  November  15,  1909*  made 
under  the  Indian  Councils  Act,  1909.  See  the  supple- 
mentary chapter. 

i».  1^1^.  s.  <ij,  subsection  (2),  Hues  4,  5,  leave  out  senior  ordinary 
uieml>er  of  the  Governor-General's  council  present  arid 
^  hisert  vice-president. 
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p.  208,  s.  64.  B,  5  of  the  Indian  Councils  Act,  1909  (9  Edw.  VII, 
c.  4),  requires  rules  to  be  made  for  the  conduct  of  non- 
legislative  business  at  meetings  of  the  Governor- General's 
legislative  council,  and  the  range  of  business  at  these 
meetings  has  been  materially  extended  by  the  rules  so 
made.     See  the  supplementary  chapter. 

p.  213,  s.  71.  The  provisions  of  this  section  are  extensively  modi- 
fied by  the  Indian  Councils  Act,  1909,  and  the  regula- 
tions made  under  it.     See  the  supplementary  chapter. 

p.  215,  s.  72  (2),  lines  I  and  2.  Leave  out  senior  ordinary  member 
and  insert  vice-president. 

p.  215,  3,  72,  add  to  note  (a) :  The  Indian  Councils  Act,  1909,  re- 
quires the  appointment  of  a  vice-president  to  take  the 
place  of  the  governor  in  his  absence.  See  the  supple- 
mentary chapter, 

p.  215,  s.  73.  The  provisions  of  this  section  are  extensively 
modified  by  the  Indian  Councils  Act,  1909,  and  the 
regulations  made  under  it.  See  the  supplementary 
chapter. 

p,  218,  3.  75.  Add  as  a  nole:  The  Indian  Councils  Act,  igog, 
requires  the  appointment  of  a  vice-president  to  take  the 
place  of  the  lieutenant -governor  in  his  absence.  See  the 
supplementary  chapter. 

p.  3l8,  s,  75  (l),  lines  2,  3,4,  ieaue  oal  member  of  the  council  highest 
in  official  rank  among  those  holding  office  under  the 
Crown  arid  insert  vice-president  of  his  council. 

p.  321,  8.  77.  The  range  of  business  at  meetings  of  these  legisla- 
tive councils  has  been  materially  extended  by  s.  g  of  the 
Indian  Councils  Act,  1909,  and  the  rules  made  under  it. 
See  the  supplementary  chapter. 

p.  222,  s.  78.    Add  as  a  marginal  note  (24  &  25  Vict.  c.  67,  s.  48). 

p.  227,  B.  82,  note  (a),  line  l.     After  s.  37  add  the  Act  of  1793. 

p.  234,  B.  88.  Add  to  note  {a) :  The  filling  of  vacancies  is  now 
regulated  by  the  Regulations  of  November  15,  1909, 
made  under  the  Indian  Councils  Act,  1909,  See  the 
supplemootary  chapter. 

p.  305.  Add  to  the  remark  in  the  third  column  against  s.  10  of  the 
Government  of  India  Act,  1858  :  Amended  by7  Edw.  VII, 
c.  35,  a.  2  ;  and  to  the  remark  agatTist  s.  13  of  the  same 
Act :  Amended  by  7  Edw,  VTI,  c.  35,  a.  3. 

pp.  312,  313,  314,  315.  Add  to  the  remarks  in  the  third  column 
against  ss.  10,  II,  15,  29,  30,  34,  45  of  the  Indian  Councils 
Act,  1861 :  Repealed  in  part  by  9  Edw.  VII,  c.  4,  s.  8. 

p.  318.  Add  to  the  retnark  in  the  third  colnmn  against  s,  2  of  the 
Government  oj  India  Act,  1869  :  Amended  by  7  Edw.  VII, 
c-  35. 8-  4- 


I 


•^4 


cov£B:{M£aT  or  vaaa. 


fahl  k 


p,«W.     r<vlit  iimaii  M  rtalJMjMfc 
f.rv.    fbriiUr»-i>>d.ilMol 

«i4.»>8:  awrf  IP  tfa  I'lwil  ayMMt  «■  ^ 
put  bv  4  Bdw.  vn.  e.  4  s.  3. 
p^  3^  ■»«»  1.  Uo»  7  tRMB  buctom.    fiir  Stt  mtf 
|k  jJ9k  fin*  ti.    Altar  aniuvmnt  •{  iM^rt  IhK  •■ 
p.  330,  bM  Um.    for  ti^  miJ  1^. 
p.  3j^  bBc  3  bum  boWMn.    tm  19  mj  1^ 

al  SOB  has  IMS  •«i>i<  Aa. 


7  H».  Tn. 


aUir.TII. 


GOVERNMENT  OF  INDIA 


SECOND  SUPPLEMENTARY  CHAPTER 

THE  CORONATION  DITRBAB  AKD  ITS  CONSEQXTENCES 

• 

On  December  I2>  191 1,  at  a  Durbar  held  at  Delhi,  King 
George  V  was  crowned  Emperor  of  India.  The  event  was 
unprecedented  in  the  annals  of  British  India.  Never  before 
had  an  English  King  received  his  imperial  crown  in  India  ; 
indeed,  never  before  had  a  British  sovereign  set  foot  on 
Indian  soil.  There  had  been  a  general  expectation  that  an 
exceptional  occasion  would  be  signalized  by  exceptional 
announcements.  The  expectation  was  not  disappointed.  At 
the  great  Durbar,  the  King-Emperor,  accomi>anied  by  the 
Queen-Empress,  was  surrounded  by  a  vast  assemblage,  which 
included  the  governors  and  great  officials  of  his  Indian  empire, 
the  great  feudatory  princes  and  chiefs  of  India,  representa- 
tives of  the  Indian  peoples,  and  representatives  &om  the 
military  forces  of  his  Indian  dominions.  Three  announce- 
ments were  made.  The  first  was  made  by  the  King-Emperor 
himself  and  expressed  his  personal  feelings  and  those  of  the 
Queen-Empress.  The  second  was  made  by  the  Governor- 
General  on  behalf  of  the  King-Emperor,  and  declared  the 
grants,  concessions,  reliefs  and  benefactions  which  His  Imperial 
Majesty  had  been  pleased  to  bestow  upon  this  glorious  and 
memorable  occasion.  The  third  was  made  by  the  King- 
Emperor  in  person  and  ran  as  follows  :— • 

We  are  pleased  to  announce  to  Our  People  that  on  the 
advice  of  Our  Ministers  tendered  after  consultation  with  Our 
Governor-General  in  Council  We  have  decided  upon  the 
transfer  of  the  seat  of  the  Government  of  India  from  Calcutta 
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a  Chief  Commissioner,  was  called  Eastern  Bengal  and  Assam, 
and  had  for  its  seat  of  government,  Dacca. 

The  rearrangement  now  efiected  in  pursuance  of  the 
Durbar  announcements  makes  the  following  changes  :-^- 

1.  It  re-unites  the  five  Bengali-speaking  divisions  of  the 
old  province  of  Bengal,  and  forms  them  into  a  presidency 
administered  by  a  governor  in  council.  The  area  of  this 
presidency  or  province  is  approximately  70,000  square  miles, 
and  its  population  about  42,000,000.  The  capital  is  at 
Calcutta,  but  it  is  understood  that  Dacca  is  to  be  treated  as 
a  second  capital,  and  that  the  governor  will  reside  there,  just 
as  the  lieutenant-governor  of  the  United  Provinces  frequently 
resides  at  Lucknow. 

2.  It  creates  a  lieutenant-governorship  in  council,  consist- 
ing of  Bihar,  Chota  Nagpur,  and  Orissa,  with  a  legislative 
council,  and  a  capital  at  Patna.  The  area  of  tUs  province  is 
approximately  113,000  square  miles,  and  its  population  about 
35,000,000. 

3.  It  detaches  Assam  from  Eastern  Bengal  and  places  it 
again  under  a  chief  commissioner.  Assam  has  an  area  of 
about  56,000  square  miles,  and  a  population  of  about  5,000,000. 

These  administrative  changes  have  been  mainly  effected 
under  powers  conferred  by  Acts  relating  to  the  government 
of  India,  but  some  supplementary  legislation  was  required, 
both  in  India  and  in  England. 

The  Secretary  of  State  for  India  in  Council  made  a  formal 
declaration  that  the  Governor-General  of  India  should  no 
longer  be  the  governor  of  the  presidency  of  Fort  William 
in  Bengal,  but  that  a  separate  governor  should  be  appointed 
for  that  presidency.^ 

By  a  royal  warrant  dated  March  21, 1912,  Lord  Carmichael, 
previously  governor  of  Madras,  was  appointed  governor  of  the 
presidency  of  Fort  William  in  Bengal. 

By  a  proclamation  notified  on  March  22,  1912,  a  new  pro- 
vince was  carved  out  of  the  previous  lieutenant-governorship 

^  See  notifications  printed  in  Appendix  IIL 
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of  Bengal,  vbs  called  Bihar  and  Oiissa,  and 
a  lieutenant-governor.* 

By  another  proclamation  of  the  same  date  the  territories 
that  were  in  future  to  constitute  the  Presidency  of  Fort 
William  in  Bengal  were  delimited.^ 

And  by  a  third  proclamation  of  the  same  date  the  terri- 
tories which  had  before  1905  constituted  the  chief  eom- 
tnissionership  of  Assam  were  taken  under  the  immediate 
authority  and  management  of  the  Governor- General  in 
Council,  and  again  formed  into  a  chief  commissionership, 
called  the  chief  commissionership  of  Assam.* 

The  authorities  for  the  powers  thus  exereised  are  to  be  found 
by  diligent  search  in  the  tangled  mass  of  enactments  relating 
to  the  government  of  India,  and  require  some  explanation. 

By  s.  16  of  the  Government  of  India  Act,  1853  {16  &  17 
Vict.  c.  95),  the  court  of  directors  of  the  East  India  Company, 
acting  under  the  direction  and  control  of  the  board  of  control, 
were  empowered  to  declare  that  the  Governor-General  in 
Council  should  not  be  governor  of  the  presidency  of  Fort 
WiUiam  in  Bengal,  but  that  a  separate  governor  was  to  be  from 
time  to  time  appointed  in  hke  manner  as  the  governors  of 
Madras  and  Bombay.  In  tho  meantime,  and  untU  a  governor 
was  appointed,  there  was  pou-er  under  the  same  section  to 
appoint  a  houtenant-govemor  of  such  part  of  the  presidency  of 
Bengal  as  was  not  under  the  lieutenant-governorship  of  the 
North-Weet  (now  United)  Provinces,'  The  power  to  appoint 
a  lieutenant-governor  was  exereised,  and  during  the  continu- 
ance of  its  exercise,  the  power  to  appoint  a  governor  remained 
in  abeyance.  Bub  it  still  existed,  was  inherited  by  the  Secre- 
tary of  State  from  the  court  of  directors  and  the  board  of 
control,  and  was  exereised  in  March  1912  when  a  governor- 
ship was  substituted  for  a  heutenant-govemorship  of  Bengal, 
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*  See  DotiGcations  printed  in  Appendix  III. 

*  See  Appendix  III.     As  to  prenuiiB  doubts  about  the  extent  ot 
FresideaGy,  see  above,  p.  114  n.,  and  Imptrial  GazcUetr  0/  India, 

'  See  above,  pp.  191,  303. 
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Under  s.  29  of  the  Government  of  India  Act,  1858,  the 
governors  of  Madras  and  Bombay  are  appointed  by  warrant 
under  the  Royal  Sign  Manual.  The  governor  of  Bengal  is  now 
appointed  in  like  manner.^ 

The  power  to  constitute  the  new  province  of  Bihar  and 
Oriflsa  and  to  appoint  a  lieutenant-governor  of  it  was  given 
by  8.  46  of  the  Indian  Councils  Act,  1861.' 

The  power  to  delimit  the  territories  of  the  presidency  or 
province  of  Bengal  was  given  by  s.  47  of  the  Indian  Councils 
Act,  1861,  and  s.  4  of  the  Government  of  India  Act,  1865.^ 

The  power  to  take  Assam  under  the  immediate  authority 
and  management  of  the  Governor-General  in  Council  and  to 
place  it  imder  a  chief  commissioner  was  given  by  s.  3  of  the 
Government  of  India  Act,  1854.^ 

The  territorial  redistributions  made  by  the  proclamations 
of  March  22  took  effect  on  the  following  April  i.  Under  s.  47 
of  the  Indian  Councils  Act,  1861,^  laws  in  force  in  territories 
severed  from  a  province  remain  in  force  until  superseded  by 
further  legislation.  But  it  was  found  in  1912,  as  it  had 
previously  been  found  after  the  alteration  of  provinces  made 
in  1905,  that  a  few  minor  adaptations  were  immediately 
needed  to  make  the  old  laws  fit  the  new  conditions.  These 
adaptations  were  made  by  an  Act  of  the  Governor-General 
in  Council,  which  was  framed  on  the  lines  of  the  Bengal  and 
Assam  Laws  Act  of  1905  (Act  VII  of  1905),  and  was,  as 
a  measure  of  urgency,  passed  through  all  its  stages  on 
March  25,  1912.*  The  Act,  among  other  things,  constitutes 
a  board  of  revenue  for  the  province  of  Bihar  and  Orissa. 

Further  legislative  provision,  mostly  of  a  technical  character, 
was  made  by  an  Act  of  Parliament,  the  Government  of  India 
Act,  1912,  which  received  the  Royal  Assent  on  June  25, 1912.^ 

•  See  above,  p.  x88.  ■  See  above,  pp.  216,  217. 

•  See  above,  pp.  194, 195, 216, 217.  *  See  above,  p.  193- 

•  See  above,  p.  217.  •  See  Appendix  IV. 

'  The  Act  ifl  printed  in  Appendix  V.  For  the  debates  in  Parhamenl 
on  the  Cor<mation  I>arbar  annonnoements  and  on  the  Government  of 
India  Act,  1912,  see  Uie  Parliamentary  Debates  in  Uie  House  of  Lords  on 
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The  Act  recites  the  proclamations  of  March  22,  1912,  and 
then  goes  on,  by  a.  i,  to  declare  and  explain  the  powcfs  sad 
poBition  of  the  new  governor  of  Bengal  and  his  council. 

When  the  Government  of  India  Act,  1833,  became  law,  tbe 
intention  was  to  divide  tho  overgrown  presidency  of  Bengal 
into  two  presidencies  (Fort  William  and  Agra)  and  to  have 
four  presidencies,  Fort  William  (Bengal),  Fort  St.  George 
(Madras),  Bombay,  and  Agra  ;  and  each  of  these  fotir  presi- 
dencies  was  to  have  a  governor  and  council  of  its  own. 
But  this  intention  was  not  carried  out.  The  presidency  of 
Agra  was  never  constituted,  the  governor-general  and  bis 
council  continued  to  be,  under  what  had  been  meant  to  be 
a  temporary  provision,  the  governor  and  council  of  Fort 
William,  and  heutenant-govemora  were  in  course  of  time 
appointed  for  the  North-West  (now  United)  Provinces  and 
for  Bengal.^  But  the  provisions  of  the  Act  of  1833  were  still 
applicable  to  the  governor  in  council  of  Bengal,  if  and  when 
constituted.  What  was  needed,  when  that  event  took  plac« 
in  191Z,  was  to  apply  to  the  governor  and  coimcil  of  Bengal 
those  provisions,  mostly  in  Acts  subsequent  to  1833,  which 
applied  exclusively  to  the  governors  and  councils  of  Madras 
and  Bombay,  Among  the  provisions  so  apphed  are  those 
which  relate  to  legislative  councils,  to  the  right  of  the  governor 
to  act  as  governor -genera]  in  the  governor-general's  absence,' 
to  the  salaries  of  the  governors  and  their  councils,'  and  to  tbe 
number  and  qualifications,  under  s.  2  of  the  Act  of  1909,  of 
the  members  of  the  executive  councils.* 

The  reason  for  proviso  (a)  to  s.  1  waa  the  possibility  ot  I 
its  being  found   convenient  that  certain  powers  previously  ' 
exercisable  by  the  Governor -General  with  respect  to  the  presi- 
dency of  Fort  William,  such  as  the  powers  with  respect  to  tho 
appointment  of  temporary  judges  of  the  high  court  under  s.  3 


3  DcPomber,  1911,  and  21 
o  Juno,  and  29  July,  1912, 
•ei,  191 1  >  and  14  February, 

'  E)ee  iibovB,  pp.  Ej,  igi. 

*  Sob  alwve,  pp.  Z34,  373. 


nad  22  February,  26  March,  12,  17,  18,  and 

ind  in  tho  House  of  Commona  on  11  Deoem- 

! 2  and  24  April,  aad^and  10  JaDc>,  19:3. 

'  See  above,  p.  3JOl 

'  See  above,  p.  437, 
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of  the  Indian  High  Courts  Act,  1911  (i  &  2  Geo.  V,  e.  18), 
should  be  retained  by  the  Governor-General.  The  words  '  to 
the  like  extent  as  heretofore '  show  that  these  powers  will 
continue  to  be  exercised  over  the  whole  of  the  old  presidency 
of  Fort  WiUiam. 

The  effect  of  proviso  (6)  is  to  make  the  appointment  of  the 
advocate-general  to  the  legislative  council  of  Bengal  optional. 
In  Madras  and  Bombay  the  appointment  is  obligatory,^  but 
a  doubt  was  felt  whether  the  advocate-general  would  be 
available  at  Calcutta  if  he  remained  a  member  of  the  Governor- 
General's  legislative  council. 

Subsection  (2)  of  s.  i  transfers  to  the  governor  of  Bengal 
the  powers  of  the  Governor-General  in  Council  under  s.  i  of 
the  Indian  Presidency  Towns  Act,  1815,  to  extend  the  limits 
of  the  town  of  Calcutta.'  This  power  was  evidently  conferred 
on  the  Governor-General  in  his  capacity  of  governor  of  Bengal. 

S.  2  of  the  Act  authorizes  the  creation  of  an  executive 
council  for  the  new  province  of  Bihar  and  Orissa.  S.  3  of  the 
Indian  Councils  Act,  1909,  had  authorized  the  creation  of  an 
executive  council  to  assist  the  lieutenant-governor  of  Bengal.^ 
It  also  gave  power  to  create  by  proclamation  an  executive 
council  for  any  other  province  under  a  lieutenant-governor, 
but  in  any  such  case  the  power  was  not  to  be  exercised  until 
the  proclamation  had  been  laid  before  each  house  of  Parlia- 
ment, and  either  house  might  object.  In  order  to  facilitate 
the  immediate  establishment  of  an  executive  council  for 
Bihar  and  Orissa,  the  Act  of  1912  dispensed  with  further 
reference  to  Parliament.  An  executive  council  has  now  been 
established,  consisting  of  the  Maharaja  of  Darbhanga  and 
two  English  members. 

S.  3  authorizes  the  establishment  of  legislative  councils  for 
provinces  under  chief  commissioners.  Under  the  previous 
law  legislative  coimcils  could  only  be  established  for  provinces 
under  lieutenant-governors.^    The  new  power  was  required 

*  See  above,  p.  2 14.  '  See  above,  p.  196. 

*  See  above,  p.  42S.  *  See  above,  pp.  216-18. 
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appointment  in  India.  S.  71  of  the  Act  of  1833  referred  to 
the  presidency  of  Agra,  which  was  contemplated  but  never 
created,  and,  therefore,  has  always  been  a  dead  letter.^ 

The  other  repeals  mentioned  in  the  Schedule  are  purely 
consequ^itial  on  the  provisions  of  the  Act. 

The  object  of  the  saving  in  subsection  (2)  of  s.  4  was  to 
remove  any  possible  doubt  as  to  whether  the  effect  of  the  new 
Act  might  not  be  to  prevent  any  adjustment  or  alteration  of 
boundaries  of  the  presidency  of  Fort  William  in  Bengal  and 
the  new  province  of  Bihar  and  Orissa.  The  declaration-  in  the 
same  subsection  removes  a  doubt  which  had  been  entertained 
whether  under  s.  4  of  the  Government  of  India  Act,  1865, 
territory  could  be  transferred  from  a  presidency  or  lieutenant- 
governorship  to  a  chief  commissionership.^  It  is  now  made 
clear  that  under  this  section  territory  can  be  transferred  both 
to  and  from  a  chief  commissionership. 

In  the  past  the  transfer  of  territories  for  the  purpose  of 
forming  a  chief  commissionership  has  been  effected  under  the 
power  given  by  s.  3  of  the  Government  of  India  Act,  1854 
(17  &  18  Vict.  c.  77).'  This  power  was  exercised  in  1901  to 
transfer  territories  from  the  lieutenant-governorship  of  the 
Punjab  to  the  chief  commissionership  of  the  North-West 
Frontier  Province.  In  September  1912  it  was  similarly  exer- 
cised to  transfer  the  city  of  Delhi  and  part  of  the  Delhi  district 
from  the  same  lieutenant-governorship  and  take  it  under  the 
immediate  authority  and  management  of  the  Governor- 
General  in  Council,  and  to  form  it  into  a  chief  commissioner- 
ship  to  be  known  as  the  Province  of  Delhi.  An  Indian  Act, 
the  Delhi  Laws  Act,  1912  (XIII  of  1912),  has  adapted  the  old 
laws  to  the  new  conditions.  The  intention  is  to  make  the 
site  of  the  new  capital  and  its  surroundings  an  enclave  occupy- 
ing the  same  kind  of  position  as  Washington  and  the  District 
of  Columbia  in  the  United  States. 

The  new  government  buildings  and  the  new  government 

*  See  aboYe,  p.  298.  '  See  aboTe,  pp.  194,  195. 

•  See  above,  pp.  93,  193. 


464 


GOVERNMENT    OF    INDIA 


[sup. 


house  will  be  placed,  not,  as  was  origiaally  intended,  to  the 
north  of  the  present  city  of  Delhi  and  on  the  site  of  the  Coro- 
nation Durbar,  but  to  the  south-west  of  the  city  on  the  slope 
of  the  low  range  of  hilla  which  represents  the  southerly  exten- 
Bion  of  the  historic  ridge  to  the  Aravalli  Hills.  The  new  govern- 
ment house,  when  the  site  has  been  finally  fixed,  will  probably 
be  within  two  to  three  miles  of  the  Ajmir  gate  of  the  old  city, 
and  about  a  mile  and  a  half  west  of  the  tomb  of  Humaiyim. 

The  redistribution  of  territories  made  in  pursuance  of  the 
Delhi  Durbar  proclamations  involved  important  changes  in 
the  regulations  of  1909  for  the  constitution  of  legislative 
councils  in  India,  and  a  general  revision  of  those  regulations 
was  made  in  1912.  The  reasons  for  this  revision,  and  the 
nature  and  ofiect  of  the  changes  made,  are  explained  in  a 
dispatch  from  the  Government,  dated  January  23,  1913, 
and  in  an  accompanying  memorandum.  The  dispatch  and 
memorandum  will  be  found  in  a  recent  blue-book  (19131 
Cd.  6714),  and  are  printed  in  Appendix  VI  to  this  chapter. 

The  state  entry  into  Delhi  for  the  inauguration  of  the  new 
capital  on  December  23,  1912,  was  marred  by  the  nefarious 
attempt  on  the  life  of  the  Viceroy,  Lord  Hardinge  of  Pens- 
hurst,^ 

A  few  words  may  be  added  here  about  some  legislative  and 
administrative  changes  which  have  been  made  since  1909,  but 
which  have  no  connexion  with  the  Coronation  Durbar. 

An  Act  of  igii  (i  &  2  Geo.  V,  c.  18) : 

(i)  raised  the  maximum  number  of  judges  of  an  Indian 
High  Court  from  sixteen  to  twenty," 

(2)  gave  power  to  establish  new  high  courts  from  time  to 
time  as  occasion  may  require,  and  to  make  consequential 
changes  in  the  jurisdiction  of  the  courts,  and 

(3)  gti^f  power  to  appoint  temporary  additional  judges  of 
any  high  court  for  a  term  not  exceeding  two  years. 

'  For  tho  correspondence  on  this  deplorable  mcidcal  «eB  the  p&pcr  pn- 
■ented  to  Parliament  in  1913  (Cd.  6642). 
'  See  ftbova,  p,  237. 
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The  constmotion  placed  on  the  power  to  establish  a  new 
high  court  given  by  s.  16  of  the  Indian  High  Court  Act,  1861. 
had  been  that  the  power  was  not  recurrent,  and  had  been  ex- 
hausted by  the  establishment  of  a  high  court  at  Allahabad.^ 

Another  Act  of  1911  (i  &  2  Geo.  V,  o.  25)  amended  the 
pension  provisions  of  the  Government  of  India  Act,  1858,^  by 
authorizing  the  grant  of  allowances  to  the  personal  representa- 
tives of  deceased  members  of  the  India  Office  staff. 

On  May  18,  1912,  the  Government  of  India  published 
a  resolution'  dealing  with  an  important  group  of  financial 
questions  arising  out  of  the  report  of  the  royal  commission  on 
decentralization,^  and  explaining  the  principles  on  which  it 
is  proposed  to  regulate  the  relations  between  imperial  and 
provincial  finance.  This  resolution  has  an  important  bearing 
on  the  i^tem  of  provincial  finance  described  shortly  in 
Chapter  II  of  this  work.^ 

*  See  above,  p.  3x6.  »  See  above,  p.  153. 

*  GaxetU  qf  India,  May  18, 1912.        «  [1908,  Cd.  4360.] 

*  See  above,  p.  133. 


APPENDIX  I 

CORRESPONDENCE  PRECEDING  THE 
CORONATION  DURBAR 

No.  4 

GOVERNMENT  OF  INDIA 

HOME    DEPARTMENT 

To  THE  BioHT  Honourable  the  Marquess  of  Crewe,  K.G., 
His  Majesty's  Secretary  of  State  for  India. 

(Secret.)  Simla, 

My  Lord  Marquess,  25th  August,  ipii. 

We  venture  in  this  Despatch  to  address  Your  Lordship  on 
s  most  important  and  urgent  subject,  embracing  two  (questions 
of  great  political  moment  which  are  in  our  opinion  indissolubly 
linked  together.  This  subject  has  engaged  our  attention  for  some 
time  past,  and  the  proposals  which  we  are  about  to  submit  for 
Your  Lordship's  consideration  are  the  result  of  our  mature 
deliberation.  We  shall  in  the  first  place  attempt  to  set  forth  the 
circumstances  which  have  induced  us  to  frame  these  proposals 
at  this  particular  juncture,  and  then  proceed  to  lay  before  Your 
Lordship  the  broad  general  features  ot  our  scheme. 

2.  That  the  Government  of  India  should  have  its  seat  in  the 
same  city  as  one  of  the  chief  Provincial  Governments,  and  more- 
over in  a  city  geographically  so  ill-adapted  as  Calcutta  to  be  the 
capital  of  the  Indian  Empire,  has  long  been  recognised  to  be 
a  serious  anomaly.  We  need  not  stop  to  recall  the  circumstances 
in  which  Calcutta  rose  to  its  present  position.  The  considerations 
which  explain  its  original  selection  as  the  principal  seat  of  Govern- 
ment have  long  since  passed  away  with  the  consolidation  of  British 
rule  throughout  the  Peninsula  and  the  development  of  a  great 
inland  system  of  railway  communication.  But  it  is  only  in  the 
Ught  of  recent  developments,  constitutional  and  political,  that  the 
drawbacks  of  the  existing  arrangement  fmd  the  urgency  of  a  change 
have  been  fullv  realised.  On  the  one  hand  the  almost  incalculable 
importance  of  the  part  which  can  already  safely  be  predicted 
for  the  Imperial  Legislative  Council  in  the  shape  it  has  assumed 
under  the  Lidian  Councils  Act  of  1909,  renders  the  removal  of  the 
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:rjH»if. 

;.  T^if  .nai!ir»*naac.»  u  Innsu  "Tiie  m  India  ienends  on  the 
lit i matt*  ^upn»niui"*  u  -:ie  T»»Tipnior-*jt?neRu-in-*.'ouncil,  and  the 
luiiian  '."iiiivis  Vit  ii  ;  a-i;  .tseii  )fars  'osnmonv  ro  rhe  impi)S8i- 
niiir-  Af  i;!^'^^.!:  iKir^prs  ^r  ":rrai  lonci'm  'o  be  decided  bv 
.1  iiainrn'  ^t  uwi-oiiiciai  rores  ji  riii*  Emoenal  Legislative 
•"rtMnj'ii.  X»»'^»r*:;i*;«»ss  t  :s  .'erram  "har.  !n  rhe  ■.•ourse  of  time, 
"he  ;:iiir  ti»*T:;i;Tiis  ^c  ImiiaiL:?  irr  l  an^T  ihar»?  :n  :iie  z«}v»?mment 
.-kt  -in»  wi'i]^. —  \'\\  la"*  "i^  3<»  sansii'vi.  lad  "iie  meat  ion  will  be 
-iiv*-  -n'.4  if»" -.t'lT'it'Ti  -r  -zr^v-^r  ':in  -V  •t)niTt'd«'d  ^:rh«mu  impairinj; 
'"i**  V'i'r '■".•*  i:"  jt."  ■  r  -  '.iJ  -i"«»nii'r-.'**!:t»riI-ci-Loun«:il.  The 
oniT  V'-ssi.-.-..- -i-,!".-:i'r.  •:""!•*  L3"L — vriilii  ircearTi>  be  zraduallv 
-''»  ar.r"»  "!".•*  ?r-.'"r.i--'s  i  ..i'j'»r  zi»*:Ic::j:-:?  -ri:  ^^'-r-^r/'frniiieiit.  until 
^r  '.A^r  rr.'i.i  .v'-...-i  .:.-r-.'ii*  ::'  i  :ilziL'i  r  ci  .bimiiu^t  rat  ions, 
.1  I "'•-r. '%:'■.•■.•■. •«  .'.  I  .  pr •..:■■;.;..  ifi-Ti.  ■:\:':^  *'[:»?  '.Tovemment  of 
hif\i^  ^T/O.-^  -  'rr.  \  i-<l  '•■.r.^»=sa-jij  ri-'w"'?r  to  interfere  in  cases 
of  rr.i^Q;r,7'-r',r.'.t^y.*.  rr;r.  -?i:r-ar.:7  r*»5trit:rir.:i  tiieir  functions  to 
rriA^t'T^  of  f  r.-, ;:*►-•  r:.;i  '"or.;  *-rr..  I::  «:-7'i'?r  tha:  this  consummation 
ro.T/  K^  a^*^ii.r.t''l,  if  i^  *■.-..-»•:;•  i.il  thir  rh'r  Supreme  Government 
^hoiiM  not  h<*  a^ivK-i-ir^id  'aI'ti  anj  particular  Provincial  Govem- 
rn^ fit..  Th^  rrrrioval  of  fh**  Govern ni^nt  of  India  from  Calcutta, 
H.  Hi' r»  for'',  u  rri'';i.j»iirf'.  which  will,  in  our  opinion,  materially 
fii'  ili*«»"  Ml",  i/rowth  of  Lo^al  sfrlf-jrovernmont  on  sound  and  safe 
hri'-q  If.  jt:  iri'j]i'in]]y  rwiotrnised  that  the  capital  of  a  ;:reat  central 
nfiv»rrirrp*'iif  mIjoiiM  !»«■  8«-paratf  and  indep^mdont,  and  effect  has 
h*'»'ri  ifp'.ifi  »n  thifi  piincif)!';  in  the  United  States,  Canada,  and 

A  II :'  rMiiii 

j  I  III*  Jiilinmi-.f rutivo  ii(lvjint.'i^r(>s  of  the  transfer  would  be 
■"'•"'K  li-»  v'llimlili'  ilum  iIh'  )K)liti(nI.  In  the  first  place,  the 
-li  '.  •  lii|>ii|i  ht  iif  ilii«  LriM'.laf  ivr  Connrilrt  has  made  the  withdrawal 
of  tlii>  i*ii|Mi*iiii>  CiMiiiril  liiid  tlto  (juvemment  of  India  from  the 
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influeoce  of  local  opinion  a  matter  of  eTer-incre&ains  urgency. 
Secondly,  events  in  Bengal  are  apt  to  react  on  the  Viceroy  and 
the  Government  of  India,  to  whom  the  responsibility  for  them 
is  often  wron^'y  attributed.  The  connection  is  bad  for  the  Govern- 
ment of  India,  bad  for  the  Bengal  Government,  and  unfair  to 
the  other  Provinces,  wiioae  representatives  view  with  great  and 
increasing  jealousy  the  predominance  of  Bengal.  Further,  public 
opinion  in  Calcutta  is  by  no  means  always  the  same  as  that  which 
obtains  elsewhere  in  India,  and  it  is  undesirable  that  the  Govern- 
ment of  India  should  be  subject  exclusively  to  its  influence. 

5.  The  question  of  providing  a  separate  capital  for  the  Govern- 
ment of  India  has  often  been  debated,  but  generally  with  the 
object  of  finding  a  site  where  that  Government  could  spend  alt 
seasons  of  the  year.  Such  a  solution  would  of  course  be  ideal,  but 
it  is  impracticable.  The  various  sites  suggested  are  either  difficult 
of  access  or  are  devoid  of  historical  associations.  Delhi  ia  the 
only  possible  place.  It  has  splendid  communications,  its  climate 
is  good  for  seven  months  in  the  year,  and  its  salubrity  could  bo 
ensured  at  a  reasonable  cost.  The  Government  of  India  would 
therefore  be  able  to  stay  in  Delhi  from  the  1st  of  October  to  the 
1st  of  May,  whilst  owing  to  the  much  greater  proximity  the 
annual  migration  to  and  from  Simla  could  be  reduced  in  volnme, 
would  take  up  much  less  time  and  be  far  leas  costly.  Some 
branches  of  the  administration,  such  as  Railways  and  Posts  and 
Telegraphs,  would  obviously  derive  special  benefit  from  the  change 
to  such  a  central  position,  and  the  only  Department  which,  as 
far  as  we  can  see,  might  be  thought  to  sufFei  some  inconvenience, 
would  be  that  of  Commerce  and  Industry,  which  would  be  leaa 
closely  in  touch  at  Delhi  with  the  commercial  and  industrial 
interests  centred  in  Calcutta.  On  the  other  hand  that  Depart- 
ment would  be  closer  to  the  other  commercial  centres  of  Bombay 
and  Karachi,  whose  interests  are  sometimes  opposed  to  those  of 
Calcutta,  and  would  thus  be  in  a  better  position  to  deal  impartially 
with  the  railway  and  commercial  interests  of  the  whole  of  India. 

6.  The  pohtical  advantages  of  the  transfer  are  impossible  to 
over-estimate.  Delhi  is  still  a  name  to  conjure  with.  It  is 
intimately  associated  in  the  minds  of  the  Hindus  with  sacred 
legends  which  go  back  even  beyond  the  dawn  of  history.  It  is 
in  the  plain  of  Delhi  that  the  Fandava  princes  fought  out  with 
the  Kurawa  the  epic  struggle  recorded  in  the  Mahabarata,  and 
celebrated  on  the  banks  of  the  Jumna  the  famous  sacrifice  which 
consecrated  their  title  to  Empire.  The  Purana  Kila  still  marks 
the  site  of  the  city  which  they  founded  and  called  Indraprastha, 
barely  three  miles  from  the  south  gate  of  the  modem  city  of  Delhi. 
To  the  Mahommedans  it  would  be  a  source  of  unbounded  gratifica- 
tion to  see  the  ancient  capital  of  the  Moguls  restored  to  its  proud 
position  as  the  seat  of  Empire.  Throughout  India,  as  far  south 
as  the  Mahommedan  conquest  extended,  every  walled  town  has 
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its  '  Delhi  gate ',  and  among  the  maaaea  of  the  people  it  is  still 
revered  aa  the  seat  of  the  former  Empire.  The  change  would 
strike  the  inaagination  of  the  people  of  India  as  nothing  ^se  could 
do,  would  Bend  a  wave  of  enthusiasm  throughout  the  country, 
and  would  be  accepted  by  all  as  the  assertion  of  an  unfaltering 
determinatioD  to  maintain  British  rule  in  India.  It  would  Yfa 
bailed  with  joy  by  the  Ruling  Chiefs  and  the  races  of  Nortbem 
India,  and  would  be  warmly  welcomed  by  the  vast  majority  o£_ 
Indiana  throughout  the  continent. 

7.  The  only  serioua  opposition  to  the  transfer  which  may  be 
anticipated,  may,  we  think,  come  from  the  European  commercial 
community  of  Calcutta,  who  might,  we  fear,  not  regard  the  creation 
of  a  Governorship  of  Bengal  aa  altogether  adequate  compensation 
for  the  withdrawal  of  the  Government  of  India.  The  opposition 
will  be  quite  intelligible,  but  we  can  no  doubt  count  upon  their 
patriotiam  to  reconcUe  them  to  a  measure  which  would  greatly  con- 
tribute to  the  welfare  of  the  Indian  Empire,  The  Bengalis  naight 
not,  of  course,  be  favourably  disposed  to  the  proposal  if  it  stood 
alone,  for  it  will  entail  the  loss  of  some  of  the  influence  which  they 
now  exercise  owing  to  the  fact  that  Calcutta  is  the  headquarters 
of  the  Government  of  India.  But,  aa  we  hope  presently  to  show, 
they  should  be  reconciled  to  the  change  by  other  features  of  our 
scheme  which  are  specially  designed  to  give  satisfaction  to  Bengali 
sentiment.  In  these  circumstances  we  do  not  think  that  they 
would  be  so  manifestly  unreasonable  as  to  oppose  it,  and  if  they 
did  we  might  confidently  expect  that  their  opposition  would  raise 
no  echo  in  the  rest  of  India. 

8.  Absolutely  conclusive  as  these  general  considerations  in 
favour  of  the  transfer  of  the  capital  from  Calcutta  to  Delhi  in 
themaelvea  appear  to  us  to  be,  there  are  further  special  considera- 
tions arising  out  of  the  present  political  situation  in  Bengal  and 
Eastern  Bengal  which,  in  our  opinion,  render  such  a  measure 
peculiarly  opportune  at  such  a  moment,  and  to  these  we  would 
now  draw  Your  Lordship's  earnest  attention. 

g.  Various  circumstances  have  forced  upon  us  the  conviction 
that  the  bitterness  of  feeling  engendered  by  the  Partition  of 
Bengal  is  very  widespread  and  unyielding,  and  that  we  are  by  no 
means  at  an  end  of  the  troubles  which  have  followed  upon  that 
measure.  Eastern  Bengal  and  Assam  has,  no  doubt,  benefited 
greatly  by  the  Partition,  and  the  Mahommedans  of  that  Province, 
who  form  a  large  majority  of  the  population,  are  loyal  and 
contented  ;  but  the  resentment  amongst  the  Bengalis  in  both 
provinces  of  Bengal,  who  hold  most  of  the  land,  fill  the  professions, 
and  esercise  a  preponderating  influence  in  pubhc  affairs,  ia  aa 
strong  as  ever,  though  aomewhat  less  vocal, 

10.  The  opposition  to  the  Partition  of  Bengal  was  at  first  based 
mainly  on  sentimental  grounds,  but,  aa  we  shall  show  latei  in 
discussing  the  proposed  modification  of  the  Partition,  Biuoe  the 
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enlaigement  of  the  Lejpslative  Cooncila  and  especially  of  the 
lepresentative  element  in  them,  the  grievance  of  the  Bengali 
has  become  much  more  real  and  tangible,  and  is  likely  to  increase 
instead  of  to  diminish.  Every  one  with  any  true  desire  for  the 
peace  and  prosperity  of  this  country  must  wish  to  find  some 
manner  of  appeasement,  if  it  is  in  any  way  possible  to  do  so. 
The  simple  rescission  of  the  Partition,  and  a  reversion  to  the 
jfofiM  9110  011(6  are  manifestly  impossible  both  on  political  and 
on  administrative  grounds.  The  old  province  of  Bengal  was 
unmanageable  imder  any  form  of  Oovemment ;  and  we  could 
not  defraud  the  legitimate  expectations  of  the  Hahommedans  of 
Eastern  Bensal,  who  form  the  bulk  of  the  po^iition  of  that 
province,  ana  who  have  been  loyal  to  the  Eritish  Oovemment 
throughout  the  troubles,  without  exposing  ourselves  to  the 
ehBsjgB  of  bad  faith.  A  settlement  to  oe  satisfactory  and  con- 
clusive must^* 

(X)  provide  convenient  administrative  units ; 

(2)  satisfy  the  legitimate  aspirations  of  the  Bengalis ; 

(3)  duly  safegusurd  the  interests  of  the  Hahommedans  of 

Eastern  Bengal,  and  generally  conciliate  Mahonmiedan 
sentiment;  and 

(4)  be  so  clearly  based  upon  broad  grounds  of  political  and 

administrative  expediency  as  to  negative  any  presump- 
tion that  it  has  been  exacted  by  clamour  or  agitation. 

zi.  If  the  headquarters  of  the  Government  of  India  be  trans- 
ferred from  Calcutta  to  Delhi,  and  if  Delhi  be  thereby  made 
the  Imperial  capital,  placing  the  city  of  Delhi  and  part  of  the 
surrounding  country  under  the  direct  administration  of  the 
Government  of  Inma,  the  following  scheme,  which  embraces 
tluree  interdependent  proposals,  would  appear  to  satisfy  all  these 
conditions: 

I.  To  re-unite  the  five  Bengali-speaking  divisions,  viz.  the 
Presidency,  Burdwan,  Dacca,  Rajshai  and  Chitta^ong 
divisions,  forming  them  into  a  Presidency  to  be  adnunis- 
tered  by  a  Govemor-in-Council.  The  area  of  the  province 
will  be  approximately  70,000  square  miles,  and  the 
population  about  42,000,000. 
II.  To  create  a  Lieutenant-Govemorship-in-Council  to  consist 
of  Behar,  Chota  Nagpur,  and  Orissa,  with  a  Legislative 
Council  and  a  capital  at  Patna.  The  area  of  the  province 
would  be  approximately  113,000  square  miles,  and  the 
population  about  35,000,000. 
ni.  To  restore  the  Chief  Commissionership  of  Assam.  The 
area  of  that  province  would  be  about  56,000  square  milee^ 
and  the  population  about  5,000,000. 

12.  We  elaborated  at  the  outset  our  proposal  to  make  Delhi 
the  future  capital  of  India,  because  we  consider  tins  the  key-stone 
of  the  whde  project,  and  hdd  that  according  as  it  is  accepted 
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or  not,  OUT  aoheme  must  stacd  oi  fall.     But  we  have  still 
discuss  in  gieatet  detail  the  leading  features  of  the  other  pari' 
of  QUI  scheme. 

13.  Chief    amongst   them   ia    the   proposal  to  constitute   a 
Govemorehip-in-Council  for  Bengal.    The  history  of  the  Partition 
dates  from  1902.    Various  schemea  of  territorial  redistribution 
vere  at  that  time  under  consideration,  and  that  which  wu 
ultimately  adopted  had  at  any  rate  the  merit  ol  fulfilling  two  of 
the  chief  puiposea  which  its  authors  had  in  view.    It  lelieved  the 
oveTbuidened  administiatioD  of  Bengal,  and  it  gave  the  Mahom*  ■ 
medan  population  of  Kaatern  Bengal  advantages  and  oppor-a 
tunities  of  which  they  had  perbapa  hitherto  not  bad  their  faix  I 
share.    Oo  the  other  band.'as  we  have  already  pointed  out,  iti 
was  deeply  resented  by  the  Bengalis.    No  doubt  sentiment  baal 
played  a  considerable  part  in  the  opposition  oHered  by  thisl 
Bengalis,  and,  in  saying  this,  we  by  no  means  wish  to  underralal 
the  importance  which  should  be  attached  to  sentiment  even  if  its 
be  exaggerated.     It  is,  however,  no  longer  a  matter  of  mQi»a 
sentiment,  but  rather,  since  the  enlargement  of  the  Legislativafl 
Councils,  one  of  undeniable  reality.    In  pre-reform  scheme  daysl 
tbe  non-official  element  in  these  Councils  was  small.    The  repre- 1 
sentation  of  the  people  has  now  been  carried  a  long  step  forward,  f 
and  in  the  Legislative  Councils  of  both  the  Provinces  of  Bengftl  \ 
and  Eastern  Bengal  the  Bengalis  find  themaelves  in  a  minority,  1 
being  outnumbered  in  the  one  by  Beharis  and  Ooriyas,  and  m ' 
the  other  by  the  Mabommedans  of  Eastern  Bengal  and  thS'l 
inhabitants  of  Assam.    As  matters  now  stand,  the  Bengalis  cut  I 
never  exercise  in  either  province  that  influence  to  which  they  I 
consider  tbemselveB  entitled  by  reason  of  their  numbers,  wealth;  I 
and  culture.    This  is  a  substantial  grievance  which  will  be  aS  1 
tbe  more  keenly  felt  in  the  course  of  time,  as  the  representAtive  I 
character  of  the  Legislative  Councils  increases  and  with  it  the 
influence  which  these  assemblies  exercise  upon  the  conduct  of 
public  affairs.    There  is  therefore  only  too  much  reason  to  fear 
that,  instead  of  dying  down,  the  bitterness  of  feebng  will  become 
more  and  more  acute. 

14.  It  has  frequently  been  alleged  in  tbe  Press  that  the  Parti'^ 
tion  is  the  root  cause  of  all  recent  troubles  in  India.  The  growltfl 
of  political  unrest  in  other  parts  of  the  country  and  notably  in  th«  ■ 
Deccan  before  the  Partition  of  Bengal  took  place  disproves  that 
assertion,  and  we  need  not  ascribe  to  tbe  Partition  evils  which 
have  not  obviously  flowed  from  it.  It  is  certain,  however,  that 
it  is,  in  part,  at  any  rate,  responsible  for  tbe  growing  estrange- 
ment which  has  now  unfortunately  assumed  a  very  serious 
character  in  many  parts  of  tbe  country  between  Mahommedaas 
and  Hindus.  We  are  not  without  hope  that  a  modification  of 
the  Partition,  which  we  now  propose,  will,  in  some  degree  a  ~ 
rate,  alleviate  this  most  regrettable  antagonism. 
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25.  To  8um  up,  the  results  anticipated  from  the  Partition  have 
not  been  altogether  realized,  and  the  scheme  as  designed  and 
executed,  coula  only  be  justified  by  success.  Although  much 
ffood  work  has  been  done  m  Eastern  Bengal  and  Assam,  and  the 
Mahommedans  of  that  Province  have  reaped  the  benefit  of  a 
sympathetic  administration  closely  in  touch  with  them,  those 
aavantages  have  been  in  a  great  measure  counterbalanced  by 
the  violent  hostility  which  tne  Partition  has  aroused  amongst 
the  Bengalis.  For  the  reasons  we  have  already  indicated,  we 
feel  bonn^  to  admit  that  the  Bengalis  are  labouring  under  a  sense 
of  real  injustice  which  we  believe  it  would  be  sound  policy  to 
remove  without  further  delay.  The  Durbar  of  December  next 
afEords  a  unique  occasion  for  rectifying  what  is  regarded  by 
Bengalis  as  a  grievous  wrong. 

z6.  Anxious  as  we  are  to  take  Bengali  feeling  into  accoimt,  we 
cannot  overrate  the  importance  of  consulting  at  the  same  time 
the  interests  and  sentiments  of  the  Mahommedans  of  Eastern 
Bengal.  It  must  be  remembered  that  the  Mahommedans  of 
Eastern  Bengal  have  at  present  an  overwhelming  majority  in 
point  of  population,  and  that  if  the  Bengali-speaking  divisions 
were  amalgamated  on  the  lines  suggested  in  our  scheme,  the 
Mahommedans  would  still  be  in  a  position  of  approximate 
numerical  equality  with,  or  ]M)ssibly  of  small  superiority  over,  the 
ESndus.  The  future  provmce  of  Bengal,  moreover,  will  be 
a  compact  territory  of  quite  moderate  extent.  The  Grovemor-in- 
Council  will  have  ample  time  and  opportunity  to  study  the  needs 
of  the  various  conmiimities  committed  to  his  charge.  Unlike  his 
predecessors,  he  will  have  a  great  advantage  in  that  he  will  find 
ready  to  hand  at  Dacca  a  second  capital,  with  all  the  conveniences 
of  ordinary  provincial  head-quarters.  He  will  reside  there  from 
time  to  tmie,  just  as  the  Lieutenant-Grovemor  of  the  United 
Provinces  frequently  resides  in  Lucknow,  and  he  will  in  this  way 
be  enabled  to  keep  in  close  touch  with  Mahonmiedan  sentiments 
and  interests.  It  must  also  be  borne  in  mind  that  the  interests 
of  the  Mahommedans  will  be  safeguarded  by  the  special  repre- 
sentation they  enjoy  in  the  Legislative  Councils ;  whue  as  re^rds 
representation  on  local  bodies  they  will  be  in  the  same  position 
as  at  present.  We  need  not  therefore  trouble  your  Lordship 
with  tne  reasons  why  we  have  discarded  the  suggestion  that 
a  Chief  Commissionership,  or  a  semi-independent  Commissioner- 
ship  within  the  new  province,  might  be  created  at  Dacca. 

27.  We  regard  the  creation  of  a  Grovemorship-in-Council  of 
Bengal  as  a  very  important  feature  of  our  scheme.  It  is  by  no 
means  a  new  one.  The  question  of  the  creation  of  the  Oovemor- 
ship  was  fully  discussed  in  2867  to  2868  by  the  Secretary  of  State 
ana  the  Qovemment  of  India,  and  a  (Committee  was  formed, 
on  the  initiative  of  Sir  Stafford  Northcote,  to  consider  it  and 
that  of  the  transfer  of  the  capital  elsewhere.    In  the  somewhat 
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Tolumiiious  corTes[>ondence  of  the  past  the  most  salient  pointtf 

tliat  emerge  are : 

(i.)  That  a  Governorship  ot  Bengal  would  not  be  compatibia  " 
with  the  presence  in  Calcutta  o!  the  Viceroy  and  the 
Government  of  India  ; 
(ii.)  That,  had  it  been  decided  to  create  a  GovemofBhip  of 
Bengal,  the  question  of  the  transfer  of  the  capital  from 
Calcutta  woiOd  have  been  taken  into  cooaideration : 
(iii.)  That   although   a   majority  ot   the   Governor-Genetara 
Council  and  the  Lieutenant-Governor  of  Bengal  (Sir 
William  Grey)  were  in  favour  of  the  creation  ot  the 
Govemorehip,    Sir    John    Lawrence,    the    Governor- 
General,  was  opposed  to  the  proposal,  but  for  purposes 
ot  better  administration  contemplated  the  institution  ot 
a  Lieutenant-Governorship  of  Behar  and  the  separation 
ot  Assam  from  Bengal  under  a  Chief  CommissioDer. 
Since  the  discussions  of   1867-1868   considerable  and   verf 
important  changes  hare  taken  place  in  the  couatitutional  develop- 
ment ot  Bengal.    That  Province  has  already  an  Executive  Conned, 
and  the  only  change  that  would  therefore  be  necessary  for  the 
realization  ot  this  part  of  our  scheme  is  that  the  Lieutenant- 
Governorship  should  be  converted  into  a  Governorship.   Particular 
arguments  have  from  time  to  time  been  urged  against  the  appoint- 
ment of  a  Governor  from  England.     These  were  that  Bengal, 
more  than  any  other  province,  requires  the  head  of  the  Govern- 
ment to  possess  an  intimate  knowledge  of  India  and  of  the  Indian 
people,  and  that  a  statesman  or  politician  appointed  from  England 
without  previous  knowledge  of  India  would  in  no  part  of  the 
country  hnd  his  ignorance  a  greater  drawback  or  be  less  able  to 
cope  with  the  intricacies  of  an  exceedingly  complex  position. 

18.  We  have  no  wiah  to  underrate  the  great  advantage  to  an 
Indian  administrator  of  an  intimate  knowledge  of  the  country 
and  of  the  people  he  is  to  govern.  At  the  same  time  actual 
experience  has  shown  that  a  Governor,  carefully  selected  and 
appointed  from  England  and  aided  by  a  Council,  can  successfully 
administer  a  large  Indian  province,  and  that  a  province  so 
adnunistered  requires  less  supervision  on  the  part  of  the  Govern- 
ment ot  India.  In  this  connexion  we  may  again  refer  to  the 
correspondence  ot  1867-68  and  cite  two  of  the  arguments  cm- 
ployed  by  the  late  Sir  Henry  Maine,  when  discussing  the  question 
ot  a  Council  form  of  Government  for  Bengal.    They  are  : 

(i.)  That  the  system  in  Madras  and  Bombay  has  enabled 
a  series  of  men  of  no  conspicuous  ability  to  carry  on 
a  difEcult  Government  tor  a  century  with  success. 
(ii.)  That  the  concession  of  a  full  Governorship  to  Bengal  would 
have  a  good  effect  on  English  public  opinion,  which  would 
accordingly  cease  to  impcJse  on  the  Government  of  India  a 
responsibility  whicbitisabsolutelyimpossibte  to  discharge. 
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In  view  of  the  great  difficulties  connected  with  the  administra- 
tion of  Bengal,  we  attach  the  highest  importance  to  these  argu- 
ments. We  are  also  convinced  that  nothing  short  of  a  nill 
Ctovemorship  would  satisfy  the  aspirations  of  the  Bengalis  and 
of  the  Mahommedans  in  ifastem  Bengal.  We  may  add  that,  as 
in  the  case  of  the  Governorships  of  Madras  and  Bombay,  the 
appointment  would  be  open  to  members  of  the  Indian  Civil 
Service,  although  no  doubt  in  practice  the  Governor  will  usually 
be  recruited  from  England. 

19.  On  the  other  hand  one  very  grave  and  obvious  objection 
has  been  raised  in  the  past  to  the  creation  of  a  Oovemorship  for 
Bengal,  which  we  should  fully  share,  were  it  not  disposed  of  by 
the  proposal  whi6h  constitutes  the  keystone  of  our  scheme. 
Unquestionably  a  most  undesirable  situation  might  and  would 
quite  possibly  arise  if  a  Governor-General  of  India  and  a  Governor 
of  Bengal,  both  selected  from  the  ranks  of  English  public  men, 
were  to  reside  in  the  same  capital  and  be  liable  to  be  brought  in 
various  ways  into  regrettable  antagonism  or  rivalry.  This  indeed 
constitutes  yet  ano^er,  and  in  our  opinion  very  cogent,  reason 
why  the  head-quarters  of  the  Government  of  India  should  be 
transferred  from  Calcutta  to  Delhi. 

20.  We  now  turn  to  the  proposal  to  create  a  Lieutenant- 
€h>vemor8hii>-in-Council  for  Behar,  Chota  Nagpur,  and  Orissa. 
We  are  convinced  that  if  the  Governor  of  Bengal  is  to  do  justice 
to  the  territories  which  we  propose  to  assign  to  him^  and  to  safe- 
guard the  interests  of  the  Mahommedans  of  his  province,  Bdiar 
and  Chota  Nagpur  must  be  dissociated  from  bengal.  Quite 
apart,  however,  m>m  that  consideration,  we  are  satisfied  that  it 
is  in  the  highest  degree  desirable  to  give  the  Hindi-speaking 
people,  now  mcluded  within  the  Province  of  Bengal,  a  separate 
administration.  These  people  have  hitherto  been  unequally 
yoked  with  the  Bengalis,  and  have  never,  therefore,  had  a  fair 
opportunity  for  development.  The  cry  of  Behar  for  the  Beharis 
has  frequently  been  raised  in  connexion  with  the  conferment  of 
appointment^^  an  excessive  number  of  offices  in  Behar  having 
been  held  by  Bengalis.  The  Beharis  are  a  sturdy,  loyal  people, 
and  it  is  a  matter  of  common  knowledge  that,  although  they  have 
long  desired  separation  from  Bengal,  they  refrained  at  the  time 
of  the  Partition  from  asking  for  it,  because  they  did  not  wish  to 
join  the  Bengalis  in  opposition  to  Government.  There  has,  more- 
over, been  a  very  marked  awakening  in  Behar  in  recent  years,, 
and  a  strong  belief  has  grown  up  among  Beharis  that  Behar  will 
never  develop  until  it  is  dissociated  from  Bengal.  That  belief 
will,  unless  a  remedy  be  found,  give  rise  to  agitation  in  the  near 
future,  and  the  present  is  an  admirable  opportunity  to  carry  out 
on  our  own  imtiative  a  thoroughly  sound  and  much  desired 
change.  The  Ooriyas,  like  the  Beharis,  have  little  in  common 
with  the  Bencpdis,  and  we  propose  to  leave  Orissa  (and  the 
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Sambalpur  district)  with  Behai  and  Chota  Nagpur.  We  believe 
that  this  arrangement  will  well  accord  with  popular  aentiment  in 
Orissa,  and  will  be  welcome  to  Behar  as  presenting  a  seaboard  to 
that  province.  We  need  hardly  add  that  we  have  considered 
various  alternatives,  such  aa  the  making  over  of  Chota  Nagpur  or 
ot  Oriflsa  to  the  Central  Provinces,  and  the  creation  ol  a  Chief 
Conomisaionership  instead  of  a  Lieutenant-Governorship  for 
Behar,  Chota  Nagpur,  and  Oriasa,  but  none  o£  them  seem  to  deserve 
more  than  passing  consideration,  and  we  have  therefore  refrained 
from  troubung  Your  Lordship  with  the  overwhelming  arguments 
against  them.  We  have  also  purposely  refrained  from  discussing 
in  this  dispatch  questions  of  subsidiary  importance  which  must 
demand  detailed  consideration  when  the  main  features  of  the 
scheme  are  sanctioned,  and  we  are  in  a  position  to  consult  the 
Local  Governments  concerned. 

21,  We  now  pass  on  to  the  last  proposal,  viz.  to  restore  the 
Chief  Commissionership  of  Assam.  This  would  be  merely  a  rever- 
sion to  the  policy  advocated  by  Sir  John  Lawrence  in  1867.  This 
part  of  India  is  still  in  a  backward  condition  and  more  fit  for 
administration  by  a  Chief  Commisatoner  than  a  more  highly 
developed  form  of  government,  and  we  may  notice  that  this 
was  the  view  which  prevailed  in  1896-97,  when  the  question  of 
transferring  the  Chittagong  Division  and  the  Dacca  and  Mymen- 
singh  districts  to  Assam  were  first  discussed.  Events  of  the  past 
twelve  months  on  the  frontiers  of  Assam  and  Burma  have  clearly 
shown  the  necessity  of  having  the  north-east  frontier,  like  the 
north-west  frontier,  more  directly  under  the  control  of  the 
Government  of  India  and  removed  from  that  of  the  Local  Govern- 
ment. We  may  add  that  we  do  not  anticipate  that  any  opposition 
will  be  raised  to  this  proposal,  which,  moreover,  forms  an  essential 
part  of  our  scheme. 

22.  We  will  now  give  a  rough  indication  ot  the  coat  of  the 
scheme.  No  attempt  at  accuracy  is  possible,  because  we  have 
purposely  avoided  making  inquiries,  as  they  would  be  likely  to 
result  in  the  premature  disclosure  ot  our  proposals.  The  cost 
of  the  transter  to  Delhi  would  be  considerable.  We  cannot 
conceive,  however,  that  a  larger  sum  than  four  millions  sterling; 
would  be  necessary,  and  within  that  figure  probably  could  be 
found  the  three  years'  interest  on  capital  which  would  have  to 
be  paid  till  the  necessary  works  and  buildings  were  completed. 
We  might  find  it  necessary  to  issue  a  '  City  of  Delhi '  Gold  Lo&n 
at  3^  per  cent,  guaranteed  by  the  Government  of  India,  the 
interest,  or  the  larger  part  ot  the  interest,  on  this  loan  being 
eventually  obtainable  from  rents  and  taxes.  In  connexion  with 
a  general  enhancement  of  land  values,  which  would  ensue  at 
Delhi  as  a  result  ol  the  transfer,  we  should  endeavour  to  secure 
some  part  of  the  increment  value,  which  at  Calcutta  has  gone 
into  the  pockets  of  the  landlords.     Other  assets  which  would 
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form  a  set-off  to  the  expenditure  would  be  the  great  rise  of 
Oovemment  land  at  Delhi  and  its  neighbourhood,  and  a  con- 
siderable amount  which  would  be  realized  on  the  sale  of  Oovem- 
ment land  and  buildings  no  longer  required  at  Calcutta.  The 
proximity  of  Delhi  to  Simla  would  also  have  the  effect  of  reducing 
the  current  expenditure  involved  in  the  annual  move  to  and  from 
Simla.  The  actual  railway  ioumey  from  Calcutta  to  Simla  takes 
42  hours,  while  Delhi  can  be  reached  from  Simla  in  14  hours. 
Farther,  inasmuch  as  the  Government  of  India  would  be  able 
to  stay  longer  in  Delhi  than  in  Calcutta,  the  cost  on  account  of 
hill  allowances  would  be  reduced.  We  should  slso  add  that  many 
of  the  works  now  in  progress  at  Delhi  in  connexion  with  the 
oonstmotion  of  roads  and  railways  and  the  provision  of  electricity 
and  water  for  the  Durbar,  and  upon  which  considerable  expendi- 
ture has  been  incurred,  will  be  of  appreciable  value  to  the  Oovem- 
ment of  India  as  permanent  works  when  the  transfer  is  made. 

23.  As  regards  the  remaining  proposals,-  the  recurring  expendi- 
ture will  be  that  involved  in  uie  creation  of  a  Oovemorsmp  for 
Bengal  and  a  Chief  Conmiissionership  for  Assam.  The  pay  and 
allowances,  taken  together,  of  the  lieutenant-Grovemor  of  Bengal 
already  exceed  the  pay  of  a  Oovemor  of  Madras  or  Bombay,  and 
the  increase  in  expenditure  when  a  Grovemor  is  appointed  would 
not,  we  think,  be  much  beyond  that  required  for  the  support  of 
a  bodyguard  and  a  band.  Considerable  mitial  expenditure  would 
be  reqmred  in  connexion  with  the  acquisition  of  land  and  the 
construction  of  buildings  for  the  new  capital  of  Behar,  and, 
judging  from  the  experience  gained  in  connexion  with  Dacca,  we 
may  assume  that  this  will  amount  to  about  50  or  60  lakhs.  Some 
further  initial  expenditure  would  be  necessary  in  connexion  with 
the  suDuner  head-quarters,  wherever  these  may  be  fixed. 

24.  Before  concluding  this  dispatch  we  venture  to  say  a  few 
woros  as  regards  the  need  for  a  very  early  decision  on  the  pro- 
posals we  have  put  forward  for  Your  Lordship's  consideration. 
It  is  manifest  that,  if  the  transfer  of  the  canital  is  to  be  given 
effect  to,  thequestion  becomes  more  difficult  the  longer  it  remains 
unsolved.  The  experience  of  the  last  two  sessions  has  shown 
that  the  present  Council  Chamber  in  Oovemment  House,  Calcutta, 
fails  totally  to  meet  the  needs  of  the  enlarged  Imperial  Legislative 
Council,  and  the  proposal  to  acquire  a  site  and  to  construct 
a  Council  Chamber  is  already  under  discussion.  Once  a  new 
Council  Chamber  is  built,  the  position  of  Calcutta  as  the  capital 
of  India  will  be  further  strengthened  and  consolidated ;  and, 
though  we  are  convinced  that  a  transfer  will  in  any  case  eventually 
have  to  be  made,  it  will  then  be  attended  by  much  greater  difficulty 
and  still  further  expense.  Similarly,  if  some  modification  of  the 
Partition  is,  as  we  believe,  desirable,  the  sooner  it  is  effected  the 
better,  but  we  do  not  see  how  it  can  be  safelv  effected  with  due 
regard  for  the  dignity  of  Government  as  well  as  for  the  public 
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opinion  of  the  rest  of  India  and  more  especially  for  Mahommedaii 
eentiment,  except  as  part  of  the  larger  scheme  we  have  outlined. 
In  the  event  of  these  far-reaching  propoaala  being  sanctioned  by 
His  Maiesty's  Government,  as  we  trust  may  be  the  case,  we  are 
of  opinion  that  the  presence  of  His  Majesty  the  King-Emperor 
at  Delhi  would  ofEer  a  unique  opportunity  for  a  pronouncement 
of  one  of  the  most  weighty  decisions  ever  taken  aince  the  establiab- 
ment  of  British  rule  in  India.  The  other  two  proposals  embodied 
in  our  scheme  are  not  of  such  great  urgency  but  are  consequen- 
tially esaentia]  and  in  themBelves  of  great  importance.  Hali 
measures  will  be  of  no  avail,  and  whatever  is  to  be  done  should 
be  done  so  as  to  make  a  final  settlement  and  to  satisfy  the  claims 
o(  all  concerned.  The  scheme  which  we  have  ventured  to  com- 
mend to  Youi  Lordship's  favourable  consideration  is  not  put 
forward  with  any  apirit  of  opportuniam,  but  in  the  belief  that 
action  on  the  lines  proposed  will  be  a  bold  stroke  of  states manBhip 
which  would  give  unprecedented  satisfaction  and  will  for  ever 
associate  so  unique  an  event  as  the  visit  of  the  reigning  Sovereign 
to  his  Indian  domiiuons  with  a  new  era  in  the  history  of  India. 

25.  Should  the  above  scheme  meet  with  the  approval  of  yout 
Lordship  and  His  Majesty's  Government,  we  would  propose  that 
the  King-Emperoi  should  announce  at  the  Durbar  the  tiansfei 
of  the  capital  from  Calcutta  to  Delhi  and  simultaneously,  and  as 
a  consequence  of  that  transfer,  the  creation  at  an  early  date  of 
a  Qovernorship  in  Council  for  Bengal  and  of  a  new  Lieutenant- 
Governorship  m  Council  for  Behar,  Chota  Nagpur,  and  Orissa, 
with  such  administrative  changes  and  redistribution  of  boun- 
daries as  the  Governor- General  in  Council  would  in  due  course 
determine  with  a  view  to  removing  any  legitimate  causes  for 
diaaatiafaction  arising  out  of  the  Partition  of  1905.  The  formula 
of  such  a  pronouncement  could  be  defined  after  general  sanction 
had  been  given  to  the  acheme.  This  sanction  we  now  have  the 
honour  to  solicit  from  Your  Lordship. 

26.  We  should  thus  be  able  after  the  Durbar  to  discuss  in  detail 
with  local  and  other  authorities  the  best  method  of  carrying  oat 
a  modification  of  Bengal  on  such  broad  and  comprehensive  lines 
as  to  form  a  settlement  that  shall  be  final  and  satisfactory  to  sU. 

We  have  the  honour  to  be, 
My  Lord  Marquees, 
Your  Lordship's  most  obedient  humble  Servants, 

Habdinoe  of  Pknshurst, 

O'M,  Cbeagh. 

GoY  Fleetwood  Wilson. 

J.  L.  Jenkins. 

R.  W.  Carlyle. 

H.   BiTTLEK. 

Syeo  Ali  Ihah. 
W.  H.  Clark. 
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No.  5 

To  His  Excellency  the  Right  Honourable  The  Oovemor- 

General  of  uidia  in  Council. 

(Secret.)  India  Office,  London, 

My  Loid,  ist  November,  1911. 

I  haye  received  Tour  Excellency's  dispatch,  dat€«[  the 
25th  August  last  and  issued  in  the  Home  jDejpartment,  and 
I  have  considered  it  in  Council  with  the  attention  due  to  the 
importance  of  its  subject. 

2,  In  the  first  place  you  propose  to  transfer  from  Calcutta  to 
Delhi  the  seat  of  the  Oovemment  of  India,  a  momentous  change 
wUeh  in  your  opinion  can  be  advocated  on  its  intrinsic  merito, 
mad  apart  from  tne  considerations  which  are  discussed  in  the  later 
passages  of  your  dispatch.  Tou  point  out  with  truth  that  many 
of  the  circumstances  which  explam  the  selection  of  Fort  William 
in  the  second  half  of  the  eighteenth  century  as  the  head-quarters 
of  the  East  India  Company  cannot  now  be  adduced  as  arguments 
for  the  permanent  retention  of  Calcutta  as  the  capital  of  British 
India ;  while  certain  new  conditions  and  developments  seem  to 
point  positively  towards  the  removal  of  the  Central  Gbvemment 
to  another  position.  Such  a  suggestion  is  not  entirely  novel,  since 
it  has  often  been  asked  whether  the  inconvenience  and  cost  of  an 
annual  migration  to  the  Hills  could  not  be  avoided  by  founding 
a  new  official  capital  at  some  place  in  which  Europeans  could 
reoide  healthfully  and  work  efficiently  throughout  the  whole  year. 
Ton  regard  any  such  solution  as  impracticable,  in  my  judgement 
rightly ;  and  vou  proceed  to  describe  in  favourable  terms  the 
purely  material  claims  of  Delhi  for  approval  as  the  new  centre  of 
Government.  There  would  be  undoubted  advantage  both  in 
a  longer  sojourn  at  the  capital  than  is  at  present  advisable,  and 
in  the  shorter  journey  to  and  from  Simla  when  the  yearly  transfer 
has  to  be  made ;  while  weight  may  properly  be  attached  to  the 
central  situation  of  Delhi  and  to  its  fortunate  position  as  a  great 
raUway  junction.  As  you  point  out,  these  facts  of  themselves 
ensure  not  a  few  administrative  advantages,  and  I  am  not  dis- 
posed to  attach  serious  importance  to  the  removal  of  the  Depart- 
ment of  Commerce  and  Inaustry  bom  a  busy  centre  like  Calcutta ; 
for  any  official  disadvantage  due  to  this  cause  should  be  counter- 
balanced by  the  gain  of  a  wider  outlook  upon  the  commercial 
activities  of  India  as  a  whole. 

3.  From  the  historical  standpoint,  to  which  you  justly  draw 
attention,  impressive  reasons  in  support  of  the  transfer  can  not 
lees  eaoly  be  advanced.  Not  only  do  the  andent  walls  of  Delhi 
enshrine  an  Imperial  tradition  comparable  with  that  of  Constanti- 
nople, or  with  that  of  Rome  itself,  but  the  near  neighbourhood 
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howeyer  freely  the  actual  work  of  administration  mi^ht  be 
delegated  to  subordinate  officials.  It  is  true  that  Washington, 
during  the  century  since  it  became  the  capital  of  the  United 
States,  has  grown  into  a  large  and  wealthy  city,  with  industries 
on  a  considerable  scale;  but  even  now  it  possesses  less  than 
a  third  of  the  population  of  Calcutta  ;  while  Ottawa  and  the  new 
Australian  foundation  of  Tass-Canberra  are  likely  to  continue 
mainly  as  political  capitals.  Such  a  solution  may  therefore  be 
dismissed,  while  no  parallel  difficulties  need  be  dreaded  if  Delhi  and 
its  surroundings  are  placed  directly  under  the  Gbvemment  of  India. 

7.  I  am  glad  to  observe  that  you  have  not  underrated  the 
objections  to  the  transfer  which  are  likely  to  be  entertained  in 
some  quarters.  The  compensation  which  will  be  offered  to 
Bengab  sentiment  by  other  of  your  interdependent  proposals  is 
in  my  opinion  fuUy  adequate,  and  I  do  not  think  it  necessary  to 
dwdi  further  on  this  aspect  of  the  change.  But  it  cannot  be 
iuppoeed  that  the  European  community  of  Calcutta,  particularly 
the  conmiercial  section,  can  regard  it  without  some  feelings  of 
chagrin  and  disappointment  in  their  capacity  as  citizens.  But 
you  ma^  rely,  I  am  certain,  upon  their  wider  patriotism,  and  upon 
their  willingness  to  subordinate  local  and  personal  considerations 
to  those  which  concern  the  general  good  of  India.  Nor,  on  full 
reflection,  need  they  fear  any  seriously  untoward  conseouences. 
The  city  will  remain  the  seat  of  a  most  prominent  and  influential 
Government.  I  see  no  reason  why  it  should  suffer  in  material 
prosperity,  retaining  as  it  will  not  merely  an  almost  universal 
commerce,  but  the  practical  monopoly  in  more  than  one  branch 
of  trade.  And  from  the  standpoint  of  sentiment,  nothing  can 
ever  deprive  Calcutta  of  her  association  with  a  century  and 
a  half  of  British  government,  signalised  by  many  great  events, 
and  adorned  by  the  famous  roU  of  those  who  have  preceded 
Your  Excellency  in  the  office  of  Governor-General.  Such  a  history 
is  a  perpetual  possession,  and  it  will  guide  the  steps  of  all  travellers 
to  Calcutta  not  less  certainly  than  has  the  presence  of  the  Supreme 
Government  in  the  past. 

8.  In  view  of  this  change  it  is  your  desire  that  a  Governorship 
in  Council  should  be  constituted  for  Bengal.  You  remind  me 
that  the  possibility  of  such  a  creation  was  fuUy  discussed  in  the 
years  18^  and  1868,  although  divergent  opinions  were  expressed 
by  the  different  authorities  of  that  day,  and  no  steps  were  in  fact 
taken.  One  of  the  principal  objections  felt  then,  as  now,  to  the 
proposition  taken  hj  itself,  hinged  on  the  difficulty  of  planting 
such  an  administration  in  Calcutta  side  by  side  with  that  of  the 
Government  of  India.  The  criticism  is  valid,  but  it  would  be 
rilenced  by  the  transfer  of  the  capital  to  Delhi.  I  note  with 
general  agreement  your  observations  upon  the  probable  appoint- 
ment in  ordinary  circumstances  of  a  statesman  or  administrator 
from  the  United  Kingdom  to  the  Gbvemorship  of  Bengal,  while 
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concurring  that  the  appointment,  like  other  great  Goveniorehipfl, 
would  be  open  to  membera  of  the  Indian  Civil  Service  whenever 
it  might  be  deaiiabte  to  seek  for  an  occupant  among  their  ranks. 
I  also  share  your  conviction  that  no  lower  grade  of  adminietratiiM) 
would  be  held  in  the  altered  conditions  to  satisfy  the  leaaonabl* 
aspirations  either  of  Hindus  or  oE  ^dobammedana  for  the  i«puta- 
tioD  and  status  of  Bengal  among  the  great  divisions  of  India. 

9.  In  considering  the  area  which  the  Governor  of  a  new  Bengal  I 
should  be  called  upon  to  administer,  it  is  not  necessary  to  recall  I 
at  length  the  steps  which  led  up  to  the  partition  of  the  former  1 
Presidency,  or  to  engage  in  detailed  examination  of  its  results. 
It  is  universally  admitted  that  up  to  the  year  I905  the  task 
which  the  Lieutenant-Governor  of  Bengal  and  hia  subordinates 
had  to  perform,  having  regard  to  the  extent  of  the  Presidency, 
to  its  population,  and  the  difficulties  of  communication  in  many 
districts,  was  one  with  which  no  energy  or  capacity  could  com- 
pletely cope.  It  is  equally  certain  that  the  provincial  centre  of 
gravity  was  unduly  diverted  to  the  western  portion  of  the  area, 
and  to  Calcutta  itself ;  with  the  result  that  the  Mohammedao 
community  of  Eaatem  Bengal  were  unintentionally  deprived  of 
an  adequate  share  of  consideration  and  attention.  Such  a  state 
oi  aSairs  was  not  likely  to  agitate  pubhc  opinion  on  this  aide  of 
the  water  ;  the  name  of  Dacca,  once  so  familiar  to  British  ears, 
had  become  almost  unknown  to  them.  A  rearrangement  of 
administration  at  the  instance  of  the  Government  of  India  was 
therefore  almost  imperative ;  but  the  plan  that  was  ultimately 
adopted,  while  eSecting  some  beneficial  changes  in  Eastern  Bengal, 
and  oHering  rehef  to  the  overladen  Government,  produced  conse- 
quences in  relation  to  the  Bengali  population  which  you  depict 
with  accuracy  and  fairness.  History  teaches  us  that  it  baa 
sometimes  been  foimd  necessary  to  ignore  local  sentiment,  or  to 
override  racial  prejudice,  in  the  interest  of  sound  administration, 
or  in  order  to  estabhsh  an  ethical  or  political  principle.  But  even 
where  indisputable  justification  can  be  claimed,  such  an  exercise 
of  authority  Is  almost  always  regrettable  in  itself ;  and  it  will 
often  be  wise  to  grasp  an  opportunity  of  assuaging  the  resentment 
which  has  been  aroused,  where  this  can  be  done  without  practical 
detriment  to  order  and  good  government.  You  point  out,  more- 
over, that  in  this  case  the  grievance  is  not  only  one  of  sentiment, 
but  that  in  connexion  with  the  Legislative  Councils  the  Bengali 
population  is  subjected  to  practical  disabilities  which  demand 
and  merit  some  redress.  In  Your  Excellency's  opinion  the  desired 
objects  can  properly  be  achieved  by  re-umting  the  five  Bengali- 
speaking  divisions,  of  the  Presidency,  Burdwan,  Dacca,  Rajehai, 
and  Chittagong  into  the  new  Presidency  to  be  for  the  Aitun 
administered  by  the  Governor  of  Bengal  in  Council. 

10.  At  the  same  time  you  lay  deserved  stress  on  the  importonoe 
ot  giving  no  ground  for  apprehension  to  the  Mohammedans  of 
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EMtem  Benoal  lest  their  interests  should  be  injuriously  affected 
Inr  the  intended  alteration.  In  common  with  others  of  their  faith, 
tbiy  would  presumably  regard  with  satisfaction  the  re-erection 
of  I>elhi  as  the  capital  of  India ;  but  they  would  be  primarily 
ooQcemed  with  the  local  asnect  of  the  proposals.  It  is  evident 
that  in  delimiting  the  new  Presidency  care  is  needed  to  see  that 
the  balance  of  the  different  populations,  though  it  could  not 
remain  throughout  the  entire  area  as  it  stan£  at  present  in 
Bastem  Bengal  and  Assam,  is  not  unduly  disturbed  ;  and,  as  you 
point  out,  the  special  representation  on  the  Legislative  Councils 
which  is  enjoyed  b^  tne  Mohammedans  supplies  them  with 
A  distinct  safeguard  m  this  respect.  I  attach,  nowever,  no  little 
importance  to  the  proposal  that  the  Grovemor  of  Bengal  should 
le^urd  Dacca  as  his  second  capital,  with  full  claims  on  ms  regular 
attention,  and  his  residence  for  an  appreciable  part  of  the  year. 
He  arrangements  which  have  been  made  there  for  the  adminis- 
tration of  the  existing  lieutenant-Grovemor  will  thus  not  merely 
be  utilised,  but  will  serve  a  valuable  purpose  which  it  would 
have  been  difficult  to  secure  had  proposals  smiilar  to  those  which 
you  now  make  been  put  forwara  when  the  old  Bengal  was  un- 
divided. In  these  circumstances  I  consider  that  you  are  right 
not  to  make  any  suggestion  for  a  Commissionership  at  Dacca 
analogous  to  that  ezistmg  in  Sind  in  the  Presidency  of  Bombay. 

XI.  Tour  next  proposition  involves  the  creation  of  a  Lieutenant- 
Governorship  in  Council  for  Behar,  Chota  Na^ur,  and  Orissa. 
I  observe  ^t  you  have  considered  and  dismissed  a  number  of 
alternative  suggestions  for  dealing  with  these  three  important 
and  interesting  divisions.  Some  of  these  schemes,  as  Tour 
Excellency  is  aware,  have  at  different  times  been  the  subjects 
of  ^scussion  when  a  rearrangement  of  boundaries  has  been 
contemplated ;  and  I  refrain  from  commenting  on  any  of  them 
at  this  moment,  holding,  as  I  do,  that  you  have  offered  the 
plainest  and  most  reasonable  solution,  if  any  substantial  change 
18  to  be  made  at  all.  The  three  sub-provinces  above  named,  whue 
differing  inter  se  in  some  marked  features,  are  alike  loosely  con- 
nected with  Benj^al  proper,  and  their  complete  administrative 
severance  would  mvolve  no  hardship  to  the  Presidency.  Tou 
describe  the  desire  of  the  hardy  and  law-abidinff  inhabitants  of 
Behar  for  a  clearer  expression  01  their  local  individuality,  differing 
from  the  Bengalis  as  they  largely  do  in  origin,  in  language,  in 
proclivities,  and  in  the  nature  of  the  soil  they  cultivate.  Orissa, 
again,  with  its  variety  of  races  and  physical  conditions,  with  its 
considerable  seaboaid,  invested  with  a  peculiar  sanctity  of 
religious  tradition,  prefers  a  code  of  land  legislation  foundcKl  on 
a  system  of  tenure  differing  in  the  main  bom  those  both  of  Bengal 
and  of  the  Central  Provmces,  and  has  long  felt  uneaoness  at 
ajpossible  loss  of  identity  as  a  distinct  community.  The  highlands 
of  Chota  Naspur,  far  less  densely  populated  than  Bengal,  and 
containing  a  Targe  aboriginal  element,  also  possess  ancestral  and 
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hiBtoricsl  claimH  for  separate  treatment  in  various  resects.  These 
three  sub-provinces,  with  their  combined  population  of  son^- ' 
thirty-fiTC  millions,  would  form  a  charge  well  within  the  compasB 
of  a  Lieutenant- Go vemorahip ;  and  it  may  be  assumed  that  the 
controlling  officer  would  be  able  to  bestow  continuous  care  and 
attention  upon  each  of  the  divisions  within  his  area. 

12.  The  concluding  suggestion  which  you  put  forward  ia  that 
the  Chief  Com  mission  ership  of  Assam  should  be  revived,  I  attach 
weight  to  your  argument  that  the  political  conditions  on  the 
north-eastern  frontier  of  India  render  it  desirable  that  like  the 
North- West  it  should  be  the  immediate  concern  of  Your  Excel- 
lency's Government,  rather  than  of  a  local  administration  ;  and 
I  note  your  belief,  which  I  trust  may  prove  to  be  well  founded, 
that  the  inhabitants  of  this  Province,  of  first-rate  importance  in 
industry  and  commerce,  are  not  likely  to  ofier  any  opposition 
to  the  change.  On  the  contrary,  they  may  be  disposed  to  welcome 
it,  since  I  am  confident  that  the  Supreme  Government  would 
assiduously  preserve  all  local  interests,  either  material  or  of 
sentiment,  from  any  possible  detriment  attributable  to  the  I 
altered  system.  1 

13.  I  make  no  complaint  of  the  fact  that  Your  Excellency  is 
unable  at  this  stage  to  present  for  sanction  a  close  estimate  of 
the  cost  which  is  likely  to  be  incurred  in  respect  of  the  various 
proposals  included  in  your  Despatch,  either  by  way  of  initial 
or  of  recurring  expenditure.  You  have  only  found  it  possible  to 
name  the  round  sum  of  four  millions  sterling,  which  you  regard 
as  the  outside  figure  of  cost  which  could  be  incurred  by  the 
transfer  to  Delhi,  and  you  indicate  your  opinion  that  this  amount 
might  be  raised  by  a  special  Gold  Loan.  I  agree  that  it  was  not 
possible  for  you,  in  the  special  circumstances  of  the  case,  to 
undertake  the  investigations  which  would  have  been  necessary 
before  you  could  submit  even  a  general  estimate  of  expenditure 
either  at  Delhi  or  in  relation  to  the  Governorship  of  Ben^l,  to  ■ 
the  Lieutenant-Governorship  of  the  new  United  Provinces,  01  I 
to  the  Chief  Commissionership  of  Assam.  This  being  so,  I  refrain  ' 
for  the  present  from  making  any  observations  on  tins  part  of  the 
subject,  merely  stating  my  general  conviction  that  Your  Excel- 
lency is  fully  alive  to  the  magnitude  of  the  proposed  operations, 
and  to  the  necessity  for  thoughtful  preparation  and  continuous 
vigilance  in  order  that  the  expenditure,  which  must  necessarily 
be  so  large,  may  be  conducted  with  no  tinge  of  wastefuIneaB ; 
and  as  regards  the  particular  case  of  Delhi,  assuring  you  that  my 
full  sympathy  will  be  extended  to  any  efiorts  you  may  make  to 
prevent  holding-up  against  Government  of  land  which  you  may 
find  it  necessary  to  secure  for  public  purposes. 

14.  I  find  myself  in  general  agreement  with  Your  ExceUency 
when  you  state  that  if  this  policy  is  to  be  approved,  it  is  imperative 
to  avoid  delay  in  carrying  it  into  effect.    You  give  substaotiiJ 
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reasons  for  this  opinion,  both  on  administrative  and  economical 
grounds,  and  though  a  number  of  details  remain  for  settlement, 
many  of  which  must  demand  careful  examination  and  consulta- 
tion, while  some  may  awaken  difierencea  of  opinion,  it  is  possible 
now  to  pronounce  a  definite  opinion  upon  the  broad  features  of 
the  scheme.  Regarding  it  as  a  whole,  and  appreciating  the 
balance  sought  to  be  maint^ed  between  the  different  races, 
classes,  and  interests  likely  to  be  affected,  I  cannot  recall  in 
history,  nor  can  I  picture  in  any  portion  of  the  civilised  world  as 
it  now  exists,  a  senes  of  administrative  changes  of  so  wide  a  scope 
culminating  in  the  transfer  of  the  main  seat  of  Government, 
carried  out,  as  1  believe  the  future  will  prove,  with  so  little 
detriment  to  any  class  of  the  community,  while  satisfying  the 
historic  sense  of  millions,  aiding  the  general  work  of  Government, 
and  removing  the  deeply-felt  grievance  of  many.  1  therefore 
give  my  general  sanction  to  your  proposals,  and  I  share  in  your 
belief  that  the  transfer  of  the  Capital,  and  the  concomitant 
features  of  the  scheme  form  a  subject  worthy  of  announcement 
by  the  King-Emperor  in  person  on  the  unique  and  eagerly- 
anticipated  occasion  at  Delhi.  I  am  commanded  to  inform  you 
that  at  the  Durbar  on  the  12th  of  December  His  Imperial  Majesty 
will  be  pleased  to  declare  that  Delhi  will  become  the  capital  city 
of  India,  that  a  Governor  in  Council  will  be  appointed  for  Bengal, 
a  Lieutenant-Governor  in  Council  for  Behar,  Chota  Nagpur,  and 
Orissa,  and  a  Chief  Commissioner  for  the  Province  of  Assam. 
I  have  the  honour  to  be. 
My  Lord, 
Youi  Lordship's  most  obedient  humble  servant. 
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ANNOUNCEMENTS  MADE  AT  THE 
CORONATION  DURBAR 

No.1 

ANNOUNCEMENT  OF  HIB  MAJE8TT  THE 

KINO-EMFEBOB 


It  iB  with  gmiiiiie  fadhigi  of  thiilrfnhiMi  and 
Ihil  I  itend  hm  tCNkj  among  yoa*  Thii  fear  baa  beea  to  tba 
Qiiani'Binpreia  and  myielf  one  of  many  gieat  oeremouiaa  and 
of  aa  tmuaual  thoi^;h  happ7  bozden  of  toiL  But  in  spite  of  tiina 
and  diatanoe,  the  g^tefal  zecoDeetioiis  of  oar  kat  ^latt  to  India 
have  drawn  ui  again  to  the  land  which  we  then  learned  to  lore, 
and  we  started  with  bright  hopes  on  our  l<mff  joomey  to  revisit 
the  ooontrj  in  which  we  had  aueady  met  the  kfaidnesB  of  a  home. 

In  doing  so  I  have  fulfilled  the  wish  ezpisssed  in  my  msasage 
of  last  July,  to  announce  to  you  in  person  my  CSoronation,  oele- 
brated  on  the  aand  of  June  in  Westminster  Abbey,  when  by  the 
Oraoe  of  God  the  Crown  of  m^  Forefathers  was  placed  on  my 
head  with  solemn  form  and  ancient  ceremony. 

By  my  presence  with  the  Queen-Empress  I  am  also  anxious  to 
show  our  affection  for  the  loyal  Princes  and  faithful  Peoples  of 
India*  and  how  dear  to  our  hearts  is  the  welfare  and  happiness 
of  the  Indian  Empire. 

It  was,  moreover,  my  desire  that  those  who  could  not  be 
present,  at  the  solemnity  of  the  CSoronation  should  have  the 
opporiunit][  of  taking  part  in  its  commemoration  at  DelhL 

It  is  a  sincere  pleasure  and  gratification  to  myself  aiid  the 

Sueen^Emprees  to  behold  this  vast  assemblage  and  in  it  my 
OTemors  am!  trusty  officials,  my  great  Princes,  the  rnweaaita- 
tiTse  ot  the  IVo^es,'and  deputations  from  the  MSlitsry  Foices  of 
n\Y  Indian  IX^minions. 

I  shall  r^ceiw  in  person  with  heartfelt  satisfisction  the  homage 
and  allefli^A^'^  which  they  lovallv  desire  to  tender. 

I  am  deephr  impreased*  with  the  thouriit  that  a  spirit  ot  sym- 
patic and  amvtkmate  ^;oodwilI  unites  Frincet  and  people  vith 
tiH^  «Hi  this  hiMonc  \xx^asion. 

In  H>leen  %>!  th«»r  iientinient^  I  have  decided  to 
the  event  ot  my  CVHV^naiion  by  cntain  BBatfcs  of  aj 
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favour  and  conflideration,  and  these  I  will  later  on  to-day  cause 
to  be  announced  by  my  Qovemor-General  to  this  assembly. 

Finally  I  rejoice  to  have  this  opportunity  of  renewing  in  my 
own  person  those  assurances  which  have  been  given  you  by  my 
leveled  predecessors  of  the  maintenance  of  your  rights  and 
privileges  and  of  my  earnest  concern  for  your  welfare,  peace,  and 
contentment. 

May  the  Divine  favour  of  Providence  watch  over  my  People 
and  assist  me  in  my  utmost  endeavour  to  promote  their  happiness 
and  prosperity. 

To  all  present,  feudatories  and  subjects,  I  tender  Our  loving 
greeting. 


No.  2 

ANNOUNCEMENTS  BY  THE  GOVERNOR-GENERAL  OF 
INDIA  ON  BEHALF  OF  HIS  MAJESTY  THE  KING- 
EMPEROR 

*  To  all  to  whom  these  presents  may  come. 

'  By  the  command  of  His  Most  Excellent  Majesty  G^rge  the 
Ilfth,  by  the  grace  of  Gk>d  King  of  the  United  ^ngdom  of  Great 
Britain  and  Ireland  and  of  the  British  Dominions  beyond  the 
Seas,  Defender  of  the  Faith,  Emperor  of  India,  I,  His  Governor- 
General,  do  hereby  declare  and  notify  the  grants,  concessions, 
reliefs,  and  benefactions  which  His  Imperial  Majesty  has  been 
graciously  pleased  to  bestow  upon  this  glorious  and  memorable 
occasion. 

'  Humbly  and  dutifully  submissive  to  His  Most  Gracious 
Majesty's  will  and  pleasure,  the  Government  of  India  have 
resolved,  with  the  approval  of  His  Imperial  Majesty's  Secretary 
of  State,  to  acknowledge  the  predominant  claims  of  educational 
advancement  on  the  resources  of  the  Indian  Empire,  and  have 
decided  in  recognition  of  a  very  commendable  demand  to  set 
themselves  to  making  education  in  India  as  accessible  and  wide 
as  possible.  With  this  purpose  they  propose  to  devote  at  once 
50  lakhs  to  the  promotion  of  truly  popular  education,  and  it  is 
the  firm  intention  of  Government  to  add  to  the  grant  now 
announced  further  grants  in  future  years  on  a  generous  scale. 

'  Graciously  recc^nising  the  signal  and  faithful  services  of  His 
forces  by  land  and  sea,  the  King-Emperor  has  charged  me  to 
announce  the  award  of  half  a  month's  pay  of  rank  to  all  non- 
commissioned officers  and  men  and  reservists  both  of  His  British 
Army  in  India  and  His  Indian  Army,  to  the  equivalent  ranks 
of  the  Royal  Indian  Marine,  and  to  all  permanent  employes  of 

Kk 
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departmental  or  non-combataDt  eBtabliahmeDts  paid  from 
juilitary  estimates  whose  pay  may  not  exceed  the  sum  of  Ks. 
monthly. 

'  Furthermore  Hie  Imperial  Majesty  has  been  graciously 
pleased  to  ordain  that  from  henceforth  the  loyal  Native  officers, 
men,  and  reservists  of  His  Indian  Army  shall  be  eligible  for  the 
grant  of  the  Victoria  Cross  for  valour  ;  that  membeTship  of 
the  Order  of  British  India  shall  be  increased  during  the  decade 
following  this  Hia  Imperial  Majesty's  Coronation  Durbar  by 
52  appointments  in  the  First  Class,  and  by  lOO  appointments  in 
the  Second  Class,  and  that  in  mark  of  these  historic  ceremooies 
15  new  appointments  in  the  First  Class  and  19  new  appointments 
in  the  Second  Class  shall  forthwith  be  made  ;  that  from  hence- 
forth Indian  officers  of  the  Frontier  Mihtia  Corps  and  the  MiUtary 
Police  shall  be  deemed  eUgiblc  for  admission  to  the  aforesaid 
Order ;  that  special  giants  of  land  or  assignments  or  remiesioiiA 
of  land  revenue,  as  the  case  may  be,  shall  now  be  conferred  on 
certain  Native  officers  of  His  Imperial  Majesty's  Indian  Army 
who  may  be  distinguished  for  long  and  honourable  service;  and 
that  the  special  allowances  now  assigned  for  three  years  only 
to  the  widows  of  the  deceased  members  of  the  Indian  Order  of 
Merit  shall,  with  eSect  from  the  date  of  this  Durbar,  hereafter  be, 
continued  to  all  such  widows  until  death  or  re-marriage, 

'  Graciously  appreciating  the  devoted  and  successful  iaboun^ 
of  His  Civil  Services  His  Imperial  Majesty  has  commanded  me  t 
declare  the  grant  of  half  a  month's  pay  to  all  permanent  servant 
in  the  civil  employ  of  Government  whose  pay  may  not  exceeAJ 
the  sum  of  Ra.  50  monthly.  ' 

'  Further,  it  is  His  Imperial  Majesty's  gracious  behest  that  all 
persons  to  whom  may  have  been  or  hereafter  may  be  granted 
the  titles  of  Dewan  Bahadur,  Sirdar  Bahadur,  Khan  Bahadur, 
Rai  Bahadur,  Rao  Bahadur,  Khan  Sahib,  Bai  Sahib,  or  Rao 
Saliib,  shall  receive  distinctive  badges  as  a  symbol  of  respect  and 
honour  ;  and  that  on  all  holders  present  or  to  come  of  the  venerable 
titles  of  Mahamahopadyaya  and  Shamsululama  shall  be  conferred 
flome  annual  pension  for  the  good  report  of  the  ancient  learning 
of  India. 

'  Moreover,  in  commemoration  of  this  Durbar,  and  as  a  reward 
for  conspicuous  public  service,  certain  grants  of  land,  free  of 
revenue,  tenable  for  the  lite  of  the  grantee,  or  in  the  discretion 
of  the  local  administration  for  one  further  life,  shaU  be  bestowed 
or  restored  in  the  North-Western  Frontier  Province  and  in 
Baluchistan. 

'  In  His  gracious  solicitude  for  the  welfare  of  His  loyal  Indian 
Princes  His  Imperial  Majesty  has  commanded  me  to  proclaim 
that  from  henceforth  no  Nazarana  payments  shall  be  made  upon 
succession  to  their  States.  And  sundry  debts  owing  to  the 
Government  by  the  non -jurisdictional  estates  in  K  at  hia  war  and 
Gujerat,  and  also  by  the  Bhumia  Chiefs  of  Mewar,  will  be  cancelled 
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and  remitted  in  whole  or  in  part  under  the  Orders  of  the  Qovem- 
ment  of  India. 

'  In  token  of  His  appreciation  of  the  Imperial  Service  Troops 
certain  supernumerary  appointments  in  the  Order  of  British  India 
will  be  made. 

*  In  the  exercise  of  His  Boyal  and  Imperial  clemency  and  com- 
passion His  Most  Excellent  Ift&jesty  has  been  graciously  pleased  to 
Qidain  that  certain  prisoners  now  suffering  the  penalty  of  the  law 
far  crimes  and  misaemeanours  shall  be  released  from  imprison- 
ment, and  that  all  those  civil  debtors  now  in  prison  whose  debts 
inay  be  small,  and  due  not  to  fraud,  but  to  real  poverty,  shall  be 
discharged  and  that  their  debts  shall  be  paid. 

*  The  persons  by  whom  and  the  terms  and  conditions  on  which 
these  ffrants,  concessions,  reliefs,  and  benefactions  shall  be 
enjoyed  will  be  hereafter  declared. 

'  God  Save  the  King  I ' 


No.  3 

ANNOUNCEMENT  OP  HIS  MAJESTY  THE 

KINO-EMPEROR 

We  are  pleased  to  announce  to  Our  People  that  on  the  advice 
of  Our  Mimsters  tendered  after  consultation  with  Our  Governor- 
General  in  Council  We  have  decided  upon  the  transfer  of  the 
•eat  of  the  Government  of  India  from  Calcutta  to  the  ancient 
Capital  Delhi,  and,  simultaneously  and  as  a  consequence  of  that 
tnmsfer,  the  creation  at  as  early  a  date  as  possible  of  a  Governor- 
ship for  the  Presidency  of  Bengal,  of  a  new  Lieutenant-Governor- 
ship in  Council  administering  the  areas  of  Bihar,  Chota  Nagpur, 
ana  Orissa,  and  of  a  Chief  Commissionership  of  Assam,  with  such 
administrative  changes  and  redistribution  of  boundaries  as  Our 
Governor-General  in  Council  with  the  approval  of  Our  Secretary 
of  State  for  India  in  Council  may  in  due  course  determine.  It  is 
Our  earnest  desire  that  these  changes  may  conduce  to  the  better 
administration  of  India  and  the  greater  prosperity  and  happiness 
of  Our  beloved  People. 
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^be  aasette  of  3nbia 
EXTRAORDINARY 

PUBLISHED  BY  AUTHORITY 

CALCUTTA:    FRIDAY,  MARCH  22,  191 2 

HOME  DEPARTMENT 


NOTIFICATION. 

Calcutta,  the  22nd  March,  1912. 

No.  2B8. — The  follovdng  Declaration,  made  by  the  Secretu 
of  State  lor  India  in  Coimcil,  ia  hereby  pubhshed  : — 

Declaration. 

The  Secretary  of  State  in  Council  of  India,  under  the  powez 
leBerved  to  him  by  the  East  India  Company  Act,  1853  (16  &  I.  _ 
Vict.  0.  95),  and  the  Government  of  India  Act,  1858  (21  4  23  " 
Vict.  c.  106),  19  pleased  to  declare  that  the  Governor-General 
of  India  ahall  no  longer  be  Governor  of  the  Presidency  of  Fort 
William  in  Bengal,  and  that  a  separate  Govemoi  ahall  be  appointed 
for  such  Preaidency.  J 

NOTIFICATION.  ^ 

CaleuUa,  the  22nd  March,  1912. 

Ho.  389. — The  following  Proclamation,  to  which  the  sanction 
of  His  Majesty  the  King,  Emperor  of  India,  has  been  signified  \>j. 
the  Secretary  of  State  foi  India  in  Council,  Is  hereby  published  i-~t 
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Proclamation. 

The  Govemor-Oeneral  is  pleased  to  constitute  the  following 
territories,  which  are  now  subject  to  and  included  within  the 
limits  of  the  Presidency  of  Fort  William  in  Bengal,  namely  :— 
the  districts  of  Bhagalpur,  Monghyr,  Pumea  and  the  Sonthal 

Parganas,  in  the  Bhagalpur  Division, 
the  Patna  Division,  comprising  the  districts  of  Qaya,  Patna 

and  Shahabad, 
the  Tirhut  Division,  comprising  the  districts  of  Champaran, 

Darbhanra,  Muzaffarpur  and  Saran, 
the  Chota   Nagpur  Division,  comprising  the  districts  of 
Hazaribagh,  Manbhum,  Palamau,  Ranchi  and  Singh- 
bhum,  and 
the   Orissa   Division,   comprising   the  districts   of  Angul, 
Balasore,  Cuttack,  Puri  and  Sambalpur, 
to  be,  for  the  purposes  of  the  Indian  Councils  Act,  1861  (24  k  25 
Vict.  c.  67),  a  ftovince  to  which  the  provisions  of  that  Act 
touching  the  making  of  Laws  and  Regulations  for  the  peace  and 
gK)d  government  of  the  Presidencies  of  Fort  Saint  (George  and 
^mbay  shall  be  applicable. 

2.  The  Governor -General  is  further  pleased  to  direct  that  the 
said  Province  shall  be  called  the  Province  of  Bihar  and  Orissa, 
and  to  appoint  the  Honourable  Sir  Charles  Stuart  Bayley,  K.C.S.I., 
to  be  the  first  Lieutenant-Governor  of  the  Province,  with  all 
powers  and  authority  incident  to  that  office. 

3.  The  Governor-General  in  Council  is  also  pleased  to  specify 
the  first  day  of  April,  1912,  as  the  time  at  which  the  application 
of  the  said  provisions  of  the  said  Act  to  the  Province  of  Bihar 
and  Orissa  shall  take  effect. 

NOTIFICATION. 

Calcutta,  the  22nd  March,  1912. 

No.  200. — ^The  following  Proclamation,  to  which  the  sanction 
of  His  Majesty  the  King;  Emperor  of  India,  has  been  signified  by 
the  Secretary  of  State  for  Indm  in  Council,  is  hereby  published : — 

Proclamation. 

In  exercise  of  the  powers  conferred  by  section  47  of  the  Indian 
Councils  Act,  1861  (24  &  25  Vict.  c.  67),  and  section  4  of  the 
Government  of  India  Act,  1865  (28  &  20  Vict.  c.  17),  and  of  all 
other  powers  enabling  him  in  this  behalf,  the  Grovemor-Gkneral 
in  Council  is  pleased  to  declare  and  appoint  that,  on  and  from 
the  first  day  of  April,  1912,  the  territories  specified  in  the  Schedule 
hereto  annexed  shall  be  and  continue  subject  to  the  Presidency 
of  Fort  William  in  Bengal. 
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Schedule. 

Part  I. — Territories  which  are  now  administered  by  the  LietUetutnl- 
Governor  of  Eastern  Bengal  and  Assam. 

1.  The  Chittagong  Division,  comprising  the  districts  of  ChittA-  \ 
gong,  tlie  Chittagong  Hill-tracts,  NoakbaU  and  Tippera. 

2.  The  Dacca  Division,  comprising  the  districts  of  Bakarganj, 
Dacca,  Faridpui  and  Mymensingb. 

3.  The  Kajfliiahi  Division,  comprising  the  districts  of  Bogra, 
Dinajpui,  Jalpaiguri,  Maida,  Pabna,  Kajshahi  and  Rangpur. 

Pmt  II. — Territories  which  are  now  administered  by  the  lAeutenant- 

Govemor  of  Bengal  in  CouTtcH. 

4.  The  Burdwan  Division,  comprising  the  districts  of  Banlnira,  j 
Birbbum,  Burdwan,  Hooghly,  Howrah  and  Midnapur.  I 

5.  The  Presidency  Division,  comprising  the  town  of  Calcutta  j 
and  the  districts  of  Jessore,  Rhulna,  Muishidabad,  Nadia  and  the  | 
24-Parganas. 

6.  The  District  of  Darjeeling. 

NOTIFICATION. 
Calcutta,  the  22nd  March,  Igi2. 
No.  2©1, — In  exercise  of  the  power  conferred  by  section  3 
of  the  Government  of  India  Act,  1854  (l?  *■  18  Vict.  c.  77),  and 
with  the  sanction  and  approbation  of  the  Secretary  of  State  for 
India,  the  Governor- General  in  Council  is  pleased  to  issue  the 
foUowing  Proclamation : — 

pROCLiMATION.  I 

The  following  territories,  which  are  now  included  within  ths  J 
Province  of  Eastern  Bengal  and  Assam,  namely  : — 

the  Assam  Valley  Districts  Division,  comprising  the  districts 

of  Darrang,  Garo  Hills,  Goalpara,  Kamrup,  Lakhimpur. 

Nowgong  and  Sibsagar,  and 

the  Surma  Valley  and  HjJI  Districts  Division,  comprising  the 

districts  of  Cachar,  Khasi  and  Jaintia  Hills,  Luahai  Hiila, 

Naga  Hills  and  Sylhet, 

shall,  on  and  from  the  first  day  of  April,  1912,  be  taken  under  tha 

immediate  authority  and  management  of  the  Governor-General 

of  India  in  Council  and  formed  into  a  Chief  Commissioneralup, 

to  be  called  the  Chief  Conamissioaership  of  Assam ;    and  Sir 

Arcbdale  Earle,  K.C.I.E.,  is  hereby  appointed  to  be  the 

Commissioner  of  Assam,  with  eSect  from  that  date, 


H.  WHEELER, 

Offg.  Secretary  to  the  Goixmmenl  o/Indit 
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BENGAL,  BIHAR  AND  ORISSA,  AND 
ASSAM  LAWS  ACT,  1912 

An  Act  to  make  certain  provisions  r^arding  the  appli- 
cation of  the  law  in  rorce  in  the  Presidency  of  Fort 
William  in  Bengal,  the  Province  of  Bihar  and  Orissa 
and  the  Province  of  Assam. 

Whereas  a  Governor  and  an  Executive  Council  have  been 
appointed  for  the  Presidency  of  Fort  William  in  Bengal ; 

And  whereas,  by  Proclamation  published  under  Notification 
No.  290,  dated  the  twenty-second  day  of  March,  191 2,  the 
(}ovemor-General  in  Council,  with  the  sanction  of  His  Majesty, 
has  been  pleased  to  declare  and  appoint  that,  on  and  from  the 
first  day  of  April,  1912,  the  territory  mentioned  in  Schedule  A 
shall  be  and  continue  subject  to  the  said  Presidency  of  Fort 
William  in  Bengal ; 

And  whereas,  by  Proclamation  published  under  Notification 
No.  289,  dated  the  twenty-second  day  of  March,  191 2,  the 
Governor-General,  with  the  sanction  of  His  Majesty,  has  been 
pleased  to  constitute  the  territory  mentioned  in  Schedule  B  to  be, 
for  the  purposes  of  the  Indian  Councils  Act,  1861,  a  Province  to  24  &  25 
which  the  provisions  of  that  Act  touching  the  making  of  Laws  '^<^*-  o*  ^7« 
and  Regulations  for  the  peace  and  good  government  of  the  Presi- 
dencies of  Fort  St.  George  and  Bombay  shall  be  applicable,  and 
to  direct  that  the  said  Province  shall  be  called  the  Province  of 
Bihar  and  Orissa,  and  further  to  appoint  a  Lieutenant-Governor 
of  that  Province ; 

And  whereas,  by  Prpclamation  published  under  Notification 
No.  291,  dated  the  twenty-second  day  of  March,  191 2,  the 
Grovemor-General  in  Council,  with  the  sanction  and  approbation 
of  the  Secretary  of  State  for  India,  has  been  pleased  to  take  under 
his  immediate  authority  and  management  the  territory  mentioned 
in  Schedule  C,  which  was  formerly  included  within  the  Province 
of  Eastern  Bengal  and  Assam,  and  to  form  the  same  into  a  Chief 
Commissionership,  to  be  called  the  Chief  Commissionership  of 
Assam,  and  further  to  appoint  a  Chief  Commissioner  therefor ; 

And  whereas  it  is  expedient  to  make  certain  provisions  regard- 
ing the  application  of  the  law  in  force  in  the  territories  affected 
by  the  saia  Proclamations ; 
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It  is  hereby  enacted  as  follows  : — 
\e     1.  (I)  This  Act  may  be  called  the  Bengal,  Bihar  and  Onasa  a 
"-  AsBam  Laws  Act,  1912  ;  and 

(2)  It  shall  come  into  force  on  the  first  day  of  April,  1912. 

2.  The  Proclamations  referred  to  in  the  preamble  shall  not  I 
deemed  to  have  effected  any  change  in  the  territorial  application 
of  any  enactment,  notwithstanding  that  such  enactment  may  be 
expressed  to  apply  or  extend  to  the  territories  for  the  time  being 
imder  a  particular  administration. 

S.  All  enactments  made  by  any  authority  in  British  India,  and 
all  notifications,  orders,  schemes,  rules,  forms  and  by-laws  issued, 
made  or  prescribed  under  such  enactments,  which,  immediately 
before  the  commencement  of  this  Act,  were  in  force  in,  or  pre- 
scribed for,  any  of  the  territory  mentioned  in  Schedule  A, 
Schedule  B  or  Schedule  C,  shall,  in  their  application  to  that 
territory,  be  construed  as  if  references  therein  to  the  authorities, 
territory  or  Gazettes  mentioned  in  column  I  of  Schedule  D  were 
i  references  to  the  authorities,  territory  or  Gazettes  respectively 
mentioned  or  referred  to  opposite  thereto  in  column  2  of  that 
Schedule : 

Provided  that  the  Governor-General  in  Council  may,  by 
notification  in  the  Gazette  of  India,  direct  that  any  fimction  o! 
the  Chief  ComBoisaioner  of  Assam  under  any  such  enactment, 
notification,  order,  scheme,  rule,  form  or  by-law  shall  be 
charged  by  the  Governor- General  in  Council  and  not  by  the 
Chief  Commissioner. 

4,  There  shall  be  a  Board  of  Revenue  for  the  Province  of  Bihar 
and  Orissa,  to  which  the  provisions  of  the  Bengal  Board  of 
Revenue  Regulation,  1822,  and  the  Bengal  Board  of  Revenue 
Act,  1850,  shall,  so  far  as  may  be,  apply. 

5.  For  the  purpose  of  facilitating  the  application  to  the  territory, 
or  any  part  thereof,  mentioned  in  Schedule  A,  Schedule  B  or 
Schedule  C  of  any  enactment  passed  before  the  commeDcement 
of  this  Act,  or  of  any  notification,  order,  scheme,  rule,  form 
by-law  made  under  any  such  enactment, — 

1  (a)  any  Court  may,  subject  to  the  other  provisions  of  tl 

Act,  construe  the  enactment,  notification,  order,  scheme^. 
rule,  form  or  by-law  with  such  alterations,  not  affecting 
the  substance,  as  may  be  necessary  or  proper  to  adapt 
it  to  the  matter  before  the  Court ;  and 

(b)  the  Local  Government  may,  by  notification  in  the  local 
official  Gazette,  direct  by  what  officer  any  authority  or 
power  shall  be  exerciseable  ;  and  any  such  notification 
shall  have  effect  as  if  enacted  in  tbie  Act. 
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6.  Nothing  in  this  Act  shall  affect  any  proceeding  which,  at  the  Pending 
commencement  thereof,  is  pending  in  or  in  respect  of  any  of  the  poceei 
territory  mentioned  in  Schedule  A,  Schedule  B  or  Schedule  C ;  *'^"' 
and  every  such  proceeding  shall  be  continued  as  if  this  Act  had 

not  been  passed. 

7.  The  enactments  specified  in  Schedule  £  are  hereby  amended  Amend- 
to  the  extent  and  in  the  manner  specified  in  the  fourth  colunm  °^^^^  ^f 
thereof.  ^^^• 

8.  The  Bengal  and  Assam  Laws  Act,  1905,  is  hereby  repealed.  ^P^ 

1905. 
SCHEDULE  A. 

{See  sections  3,  5  and  6.) 

The  Presidency  of  Fort  William  in  Bengal. 

Pan  I. 

The  Chittagong  Division,  comprising  the  districts  of  Chittagong, 
the  Chittagong  Hill-tracts,  Noakhali  and  Tippera ; 

the  Dacca  Division,  comprising  the  districts  of  Bakarganj,  Dacca, 
Faridpur  and  Mymensingh ; 

the  Bajshahi  Division,  comprising  the  districts  of  Bogra,  Dinajpur, 
Jalpaiguri,  Malda,  Pabna,  Rajshahi  and  Rangpur. 

Part  11. 

The  Burdwan  Division,  comprising  the  districts  of  Bankura, 
Birbhum,  Burdwan,  Hooghly,  Howrah  and  Midnapur ; 

the  Presidency  Division,  comprising  the  town  of  Calcutta  and 
the  districts  of  Jessore,  Khulna,  Murshidabad,  Nadia  and  the 
24-Parganas ;  and 

the  District  of  Darjeeling. 

SCHEDULE  B. 

The  Province  of  Bihar  and  Orissa. 

The  districts  of  Bhagalpur,  Monghyr,  Pumea  and  the  Sonthal 
Parganas,  in  the  Bhagalpur  Division  ; 

the  Patna  Division,  comprising  the  districts  of  Qaya,  Patna  and 
Shahabad ; 

the  Tirhut  Division,  comprising  the  districts  of  Champaran, 
Darbhanga,  Muzaffarpur  and  Saran  ; 

the  Chota  Naspur  Division,  comprising  the  districts  of  Hazari- 
bagh,  Manbhum,  Palamau,  Ranchi  and  Singbhum  ;  and 

the  Orissa  Division,  comprising  the  districts  of  Angul,  Balasore, 
Cuttack,  Puri  and  Sambalpur. 
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schedule  c. 

The  Province  of  Assam. 

The  Asaam  Valley  Districts  Division,  comprising  the  districts  of  I 
Darrsng,  Garo  Hills,  Goalpara,  Kamnip,  Lakhimpui,  Nowgong  I 
and  Sibsagar ;  and 

the  Surma  Valley  and  Hill  Districts  Division,  comprising  th«  i 
districts  of  Cachar,  Ehaai  and  Jaintia  Hills,  Lushai  Hills,  NagA  J 
Hilla  and  Sylhet.  " 


SCHEDULE  D. 

(See  section  3.} 

Part  I. — Constrwiioti  0/  enactments,  eic.,  in  force  in  the  territory  J 
mentioned  in  Schedule  A  {the  Presidency  of  Fort  WiUiam  in  m 
Bengal), 


,  The  Local  OovcmmDnt  of  Bengal. 


5.  The  Chief  Ro  venue -Authority. 


cIbuhob 

Treasurer  of  Charitable  Endow- 
ments)  whose  authority  ex- 
tended, immediately  before  the 
commeneoraent  of  tjiis  Act,  over 
the  Province  of  Eaatcm  Bengnl 
and  ABsam  generally,  inclusive 
of  the  territory  mentioned  iu 
Part  I  of  Schodule  A. 


.  The  local  official  Oauitte  (Engtieh 
or  Vernacular,  as  the  caae  may 
bo)  of  the  Go  vemmontof  Eoetem 
Bengal  and  Assam. 


Constructions. 


n  Council  of  Fort  I 


The  Board  of  ftevenne  for  Bengal. 


(a)  The  respective  officers  and 
official  bodies  who  immediately 
before  the  commeneeinent  of 
this  Aot  exercised  similar  func- 
tions io  the  Province  of  Bengal ; 

(i)  such  other  officers  or  official 
bodies,  respectively,  as  the 
Governor  in  Council  of  Fort 
William  iu  Bengal  may,  by 
notification  in  the  local  official 
Gaeetto,  direct. 


The  local  official  Gazette  {English 
Vernacular,  as  the  case  may  *~  ~ ' 
the  Government  of  "     "  ' 


ilishec^^H 
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Part  IL — CanHrudion  of  enadtnents,  etc,,  in  force  in  the  territory 
mentioned  in  Schedule  B  {the  Province  of  Bihar  and  Orissa). 


References. 


8.  The  Local  GoTemment  of  Bengal. 

9.  The  Local  Government  of  the 

Central  ProTinces. 

10.  The  Board  of  Revenne  for  Bengal. 

11.  The  Chief  Controlling  Rerenae- 

Authority. 

12.  The  Chief  Revenae- Authority. 

13.  The   Court    of    Wards    o(   the 

Central  ProTinces. 

14.  The  Superintendent  of  G^ovem- 

meot   Wards  in   the   Central 
Provinces. 

15.  The  Judicial  Commiaaoner  of  the 

Central  Provinces. 

i6.  AD  officers  and  official  bodies  not 
mentioned  in  the  foregoing 
danses  8  to  15  (except  the 
Treasurer  of  Charitable  Endow- 
ments) whose  authority  ex- 
tended, immediately  before  the 
commencement  of  this  Act,  over 
the  Province  of  Bengal  gene- 
rally, inclusive  of  the  territory 
mentioned  in  Schedule  B. 

1 7.  The  local  official  Gazette  (English 
or  Vemacular,  as  the  case  may 
be)  of  the  Government  of  Ben- 
gal or  the  Chief  Commissioner- 
ship  of  the  Central  Provinces. 


Constmctions. 


The  Local  Government  of  Bihar 
and  Orlssa. 


\  The  Board  of  Revenue  for  Bihar 
/      and  Orissa. 


The  Hi^h  Court  of  Judicature  at  Fort 
T^lfiamin  BengaL 

Such  officers  or  official  bodies,  respec- 
tively, as  the  Local  G^ovemment 
may,  by  notification  in  the  local 
officuJ  Gazette,  direct. 


The  local  official  Gazette  (English  or 
Vernacular,  as  the  case  may  be) 
of  the  Government  of  Bihar  and 
Orissa. 
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Part  III. — Construction  of  enactments,  etc.,  in  force  in  the  terriUjfy 
mentioned  in  Schedule  C  (the  Province  of  Assam). 


Rcfcrmoos. 


1 8.  The  Local  GoTemment  of  BengaL 

19.  The  Local  G^ovemment  of  Eastern 

Bengal  and  Assam. 

20.  The  Board  of  Revenne  for  BengaL 

21.  The    Board    of    Revenne    ior 

Eastern  Bengal  and  Assam. 

22.  The  Chief  Controlling  Revenne- 

Anthority. 

23.  The  Chief  Revenue- Authority. 

24.  All  officers  and  official  bodies  not 

mentioned  in  the  foregoing 
clauses  18  to  23^  (except  the 
Treasurer  of  Charitable  Endow- 
ments) whose  authority  ex- 
tended, immediately  before  the 
commencement  of  this  Act, 
over  the  Province  of  Eastern 
Bengal  and  Assam  generally, 
inclusive  of  the  territory  men- 
tioned in  Schedule  C. 

25.  The  Chief  Commissionership  of 

Assam. 

26.  The  local  official  Gazette  (English 

or  Vernacular,  as  the  case  may 
be)  of  the  Government  of  Ben- 
gal or  the  Government  of 
Eastern  Bengal  and  Assam. 


CcmstnictioDS. 


\ 


\  The  Chief  Commissioner  of 


Such  officers  or  official  bodies,  re- 
spectively, as  the  Chief  Commis- 
sioner of  Assam  may,  by  notifica- 
tion in  the  local  omciai  Gazette, 
direct. 


The  territory  mentioned  in  Sche- 
dule C. 

The  local  official  Gazette  (English 
or  Vernacular,  as  the  case  may  be) 
of  the  Chief  Commissionership  of 
Assam. 
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SCHEDULE  E. 
{See  Mcfton  7.} 


I 

a 

3 

4 

T»r. 

No. 

Sliort  Title. 

Amendments. 

1877 

I 
XV 
X 

X 

The    Bpedfio    Bdief 
Act,  1877. 

The  Pmideney  Small 
C»iM6  Courta  Act, 

Th«   VictorU  Hemo- 
rial  Aot,  1903. 

Tba  Indiui  Uuutun 
Act.  1910. 

tSSs 
1903 
1910 

in    Conndl    of    Fort   WUUui    in 

In  section  93.  for  the  words  '  sod 

'  BomUy   and    Fort  Wiffiim   in 
Bengftl '  ftnd  omit  the  words  '  the 

In  secUon  3  (1)  (t),  for  the  yrorAt 

Beng»l\ 

In  lection  1  (i)  («),  for  the  irords 

al'   Bubstitnt*   the   words    'the 
GoTsmoc    of    Fort    ITiUiun    in 
B«g»l'. 

APPENDIX  V 


GOVERNMENT  OF  INDIA  ACT,  1912 

(2  and  3  Geo.  V,  c.  6) 

h  A.D.  1911-  An  Act  to  make  BQch  amendments  in  the  Law  relating  to 
the  Government  of  India  as  are  consequential  on 
the  appointment  of  a  separate  Governor  of  Fort 
William  in  Bengal,  and  other  administrative  changes 
in  the  local  government  of  India,    [zsth  June,  1912.] 

Whereas  His  Majesty  has  been  pleased  to  appoint  a  GoTemor 
of  the  Presidency  of  Fort  William  in  Bengal  as  delimited  by 
a  proclamation  made  by  the  Govern  or- General  in  Council  and 
dated  the  twenty-eecond  day  of  March  nineteen  hundred  and 
twelve : 

And  whereas  the  Governor-General  in  Council  hy  two  furthei 
proclamationB  of  the  same  date  has  constituted  a  new  province 
under  a  Lieutenant-Governor,  styled  the  province  of  Bihar  and 
Orissa,  and  has  taken  the  province  of  Assam  under  the  immediate 
authority  and  management  of  the  Governor-General  in  Council ; 

And  whereas  it  is  expedient  to  declare  what  powers  are  exer- 
ciseable  by  the  Governor  and  Governor  in  council  of  the  presidency 
of  Fort  William  in  Bengal  and  to  make  other  provisions  wilo 
respect  to  the  administrative  changes  eflected  as  aforesaid  : 

Be  it  therefore  enacted  by  the  King's  most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows  : — 

1. — (1)  It  is  hereby  declared  that  the  Governor  and  Governor  in 
council  of  the  presidency  of  Fort  William  in  Bengal  shaU,  within 
that  presidency  as  so  delimited  as  aforesaid,  have  all  the  rights, 
duties,  functions,  and  immunities  which  the  Governors  and 
Governors  in  council  of  the  presidencies  of  Fort  St.  George  and 
Bombay  respectively  possess,  and  all  enactments  relating  to  the 
Governors  of  those  presidencies  and  the  councils  (whether  for 
executive  or  legislative  purposes)  thereof  and  the  members  of 
those  councils  shall  apply  accordingly  to  the  Governor  of  the 
presidency  of  Fort  William  in  Bengal,  and  hia  council  and  tha_ 
members  of  that  council : 


Powers  ol 
Govemor 
of  Fort 
William  in 
Bengal. 
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PioTided  that — 

(a)  il  the  Governor- General  in  council  reserves  to  himself 
an}^  powers  now  exerciseable  by  him  in  relation  to 
the  presidency  of  Fort  William  in  Bengal,  those 
powers  shall  continue  to  be  ezerciseable  by  the 
Govemor-Qeneral  in  council  in  the  like  manner  and 
to  the  like  extent  as  heretofore ;  and 

{b)  it  shall  not  be  obligatory  to  nominate  the  advocate- 
general  of  the  presidency  of  Fort  William  in  Bengal 
or  any  officer  acting  in  utat  capacity  to  be  a  member 
of  the  legislative  council  of  the  Governor  of  that 
presidency. 

(2)  The    power   of    the    Governor-General    in    council   under 
section  one  of  the  Indian  Presidency  Towns  Act,  1815,  to  extend  55<3M>.in, 
the  limits  of  the  town  of  Calcutta  shall  be  transferred  to  the  ^  ^ 
Governor  in  council  of  the  presidency  of  Fort  William  in  Bengal. 

3.  The  provisions  of  subsection  (i)  of  section  three  of  the  ProTiiioiu 
Indian  Councils  Act,  1909  (which  relate  to  the  constitution  of "  ^^ 
provincial  executive  councils),  shall  apply  to  the  province  of  Smti^i- 
Bihar  and  Orissa  in  like  maimer  as  they  applied  to  tne  province  ^Edw.VH, 
of  the  Bengal  division  of  the  presidency  of  Fort  William.  0. 4. 

8.  It  shall  be  lawful  for  the  Governor-General  in  council  by&Mtioii 
proclamation   to   extend,   subject  to   such   modifications   and  <^  Icgi^- 
adaptationa  as  he  may  consider  necessary,  the  provisions  of  the  ^° -?"''' 
Indian  Councils  Acts,  1861  to  1909,  touching  the  making  of  laws  cbi^ 
and  reffolations  for  the  peace  and  good  government  of  provinces  commis- 
nnder  Lieutenant-Governors  (including  the  provisions  as  to  the  Monew. 
constitution  of  legislative  councils  for  such  provinces  and  the 
business  to  be  transacted  therein]  to  any  territories  for  the  time 
being  under  a  chief  commissioner,  and  where  such  provisions*'^  '9'*' 
have  been  apphed  to  any  such  territories  the  proviso  to  section 
three  of  the  Government  of  India  Act,  1854  (which  relates  to 
the  alteration  of  laws  and  regulations  in  such  territories),  shall  iZ    *    '^ 
not  apply  to  those  territories.  "*'*■  •*■  ''• 

4, — (i)  The  enactments  mentioned  in  Part  I  of  the  Schedule  Amend- 
to  this  Act  shall  have  efiect  subject  to  the  amendments  therein  "'^^^ 
specified,  and  section  fifty-seven  of  the  East  India  Company  ^^^^^ 
Act,  1793,  and  section  seventy-one  of  the  Government  of  India  wving. 
Act,  1833  (which  relate  to  the  filling  up  of  vacancies  in  the  jjQbo.III, 
Indian  Civil  Service),  and  the  other  enactments  mentioned  in  c.  52. 
Fart  II  of  that  Schedule  are  hereby  repealed,  3^  4  Will. 

(2)  Nothing  in  this  Act  or  in  the  said  recited  proclamations 
shall  aSect  Uie  power  of  the  Governor-General  in  Council  of 
making  new  distributions  and  arrangements  of  territories  into 
and  am<mg  the  various  presidencies  and  lieutenant-govemoiBbips, 


■  w 


A\>i  a.  H  J,  ^tHv^lidHU^lhirr: 


tMui  io  ill'  hMt^YdmiiiumA  that  di»flHBb  pmnv 

iHUiwr  fiH  A'  immwiwiM'  anriinriry  aiub  mwmiwuBiUiafc  tibs 

A«miinil:  in  r>\nnAii  tut  vwil  a»  m-  fiWTiwmnwt  iwiiiimu  la>  i 


iWw>»<Wr     Jl:  Thin  Mt  muf  tw  mtaii:  a*  cfae 
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f  n  iMMtwm  Mtr  «»f  ft  b»  Indkn  Gbanciii  Ask,  ittf  (24  4  25  Yiok. 
#t,  ^>,  »lt«r  tkMr  wonb  '  tben  «mI  in  evoy  satk  cm%  tkan  lUl 
iw  MMTltwl  thft  wofils  '  the  GofTOBor  oi  tks  .PirrMilwMj  of  Fort 

fn    lth«    Ktmt  •SfiFifldiile  to  the  Induui  Coancib  Act;  1909 
(9  Rdw.  VIT,  c.  4)^  there  ehftU  be  ineeited 
'  LeipdMlnre  (Council  of  the  Governor  oi  Fort  Williea 

in  B<mK»l SO 

'  I>if(ffflAt.ivA  Coiindl  of  the  Lieutenant-Govenior  of 

iiihnr  aufl  OriM» 50' 

Pabt  II. 

Repeals. 

HtHttiniw  fifty-three  and  fifty-seven  of  the  East  India  Company 
Act,  i7f|i(jj<fiH>.  in,  c.  52). 

In  Hf^rtion  Hixty-two  of  the  Government  of  India  Act,  1833 
(.(  &  4  Will.  IV,  (*.  85),  the  words '  and  Governor  of  the  Preaideooy 
of  Fort  William  in  Bengal/  and  section  seventy-one  of  the  same 
Art. 

In  iiertion  fifty  of  the  Indian  Councila  Act,  1861  (24  A  25  Vict, 
r.  67),  ilto  wnnlit '  und  Governor  of  the  Presidency  of  Fort  William 
in  lienKHl.' 

In  tlio  Fintt  iSchedule  to  the  Indian  Councila  Act,  ^9^9 
(«)  K<lw.  VII,  r.  4),  thft  followin;^  words  : — 

'  IfTKiiitativo  Council  of  the  IJeutenant-Grovemor  of 
tho  H(*ngAl  Division  of  the  Presidency  of  Fort 
Williiini     ........     50 

'  Lrfiinlntivo  (\ntiicil  of  the  Lieutenant-Governor  of 
ilio  Provinoo  ol  Eaatcm  Bengal  and  Anam  •        •    SO ' 
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REVISED  REGULATIONS*  FOR  CONSTITU- 
TION OF  LEGISLATIVE  COUNCILS 

No.  3  OF  1913 

GOVERNMENT  OP  INDIA 

HOME  DEPARTMENT 

Public 

To  THE  Most  Honourable  the  Marquis  of  Crewe,  E.G., 
His  Majesty's  Secretary  of  State  for  India. 

Delhi, 
The  23rd  January,  1913. 
My  Lord  Marquis, 

In  accordance  with  the  provisions  of  Section  7  of  the  Indian 
Councils  Act,  1909,  we  have  the  honour  to  submit  for  Tour 
Lordship's  information,  and  for  presentation  to  Parliament, 
copies  of  the  revised  Regulations  for  the  constitution  of  the 
Legislative  Councils  of  the  Governors  of  Madras  and  Bombay, 
ana  of  the  Lieutenant-Governors  of  the  United  Provinces,  the 
Punjab  and  Burma,  which  have  recently  received  the  approval 
of  the  Secretary  of  State  in  Council  under  Section  6  of  the  same 
Act.  In  consequence  of  the  redistribution  of  territories  and  of 
the  appointment  of  a  Govemor-in-Council  to  the  Presidency  of 
Fort  William  in  Bengal,  which  His  Imperial  Majesty  was  graciously 
pleased  to  announce  at  His  Durbar  held  at  Delhi  in  December 
191 1,  Your  Lordship  has  also  approved  the  constitution  of  Legisla* 
tive  Councils  for  the  Governor  of  Benjzal,  the  Lieutenant-Governor 
of  Bihar  and  Orissa  and  the  Chief  ODmmissioner  of  Assam.  Of 
the  Regulations  relating  to  these  three  Councils,  which  have 
likewise  received  the  approval  of  the  Secretary  of  State  in  Council, 
we  also  append  copies,  together  with  copies  of  the  Proclamations 
issued  by  us  on  the  14th  November,  IQ12,  with  His  Majesty's 
approval,  extending  to  the  territories  administered  by  the  Chief 
Commissioner  of  Assam  the  provisions  of  the  Indian  Councils  Acts, 
1861  to  1909.  Finally  we  enclose  copies  of  the  revised  Regulations 
for  the  constitution  of  the  Legislative  Coimcil  of  the  Uovemor- 
General,  which  have  similarly  been  approved  by  the  Secretary  of 
State  in  Council. 
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2.  In  addition  to  theae  papers,  we  annex  copies  of  the  rules  ii 
force  in  the  Legislative  Councils  of  all  Provinces,  relating  to  th*"^ 
discnsaion  of  the  annual  Financial  Statement,  and  of  matters  of 
general  public  interest,  and  to  the  asking  of  questions.  Theae 
rules  have  been  framed,  with  the  sanction  of  the  Governor- 
General -in -Council,  under  Section  5  of  the  Indian  Councils  Act, 
1909,  and  in  accordance  with  the  proviaiona  of  Section  7  thereof, 
require  to  be  presented  to  both  Houses  of  Parliament.  The 
corresponding  rules  in  force  in  the  CouncU  of  the  Govenior- 
General  framed  in  1909  have  already  been  presented  to  Parliament, 
and  no  change  has  since  been  made  in  them,  although  a  copy  of 
these  rules  also  is  enclosed. 

3.  The  circumstances  which  gave  rise  to  a  revision  of  the  Council 
Hegulations  sanctioned  in  1909  were  as  follows.  In  the  first  place 
the  administrative  changes  which  have  resulted  from  His  Imperial 
Majesty's  announcement  at  the  Delhi  Durbar  have  necessitated 
the  re-arrangement  of  the  electorates  framed  under  the  Regula- 
tions of  1909  for  the  return  of  representatives  to  the  Governor- 
General's  Council  by  the  old  provinces  of  Bengal  and  Eastern 
Bengal  and  Assam,  and  the  provision  of  adequate  representation 
on  that  Council  for  the  Bengal  Presidency  as  reconstituted, 
together  with  the  provinces  of  Bihar  and  Orissa  and  Assam,  while 
for  similar  reasons  it  has  been  requisite  to  frame  entirely  new 
Regulations  constituting  Councils  for  the  Lieutenant-Governor 
of  Bihar  and  Orissa  and  the  Chief  Commissioner  of  Assam.  The 
conBec|Uential  modification  of  the  Regulations  governing  the 
Council  of  the  Lieutenant-Governor  of  Bengal  practic-alty  resulted 
in  the  formation  of  a  new  Council  for  the  Governor  of  that  province. 
In  the  second  place,  the  experience  which  has  been  gained  in  the 
practical  working  of  the  Regulations  of  1909  has  been  sufficient 
to  disclose  certain  points  in  which  they  are  susceptible  of  improve- 
ment. To  this  cause  are  to  be  attributed  the  modifications  which 
have  been  sanctioned  in  the  Regulations  concerning  those  Pro- 
vinces which  were  unaffect«d  by  His  Majesty's  announcement  at 
Delhi,  and,  to  some  extent,  the  form  which  has  been  adopted  in 
drafting  the  Regulations  for  the  Governor-General's  Council  and  I 
the  Councils  of  the  three  new  provinces.  ■ 

4.  With  the  object  of  ascertaining  the  sufficiency  or  otherwiiA^ 
of  the  Regulations  of  1909,  we  invited  all  local  Governments  to  ■ 
furnish  us  with  a  report  on  their  practical  working  shortly  after 
the  first  elections  were  held,  together  with  any  suggestiooa  for 
improvement  and  amendment  which  they  might  have  to  offer, 
and  the  revision  which  has  now  been  effected  is  the  result  of  the 
recommendations  which  we  thought  fit  to  make  to  Your  Lordship 
after  full  consideration  of  the  materials  thus  placed  at  our  dis- 
posal.    In  formulating  our  proposals  we  have  kept  in  view,  as 

a  guiding  principle,  the  fact  that  since  the  Councils  have  so  far 
stood  the  test  of  only  one  general  election,  it  would  be  premature 
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and  impolitic,  at  this  stage  of  their  development,  to  embark  upon 
any  material  changes  in  the  broad  principles  upon  which  their 
constitution  is  based.  The  amendments  made  have  been  confined, 
therefore,  so  far  as  possible,  to  matters  of  detail,  and  consist  to  a 
large  extent  of  an  attempt  to  simplify  and  render  more  convenient 
the  electoral  procedure.  At  the  same  time  in  Madras,  the  United 
Provinces  and  the  Punjab  the  opportunity  has  been  taken  to 
effect  some  changes  in  the  distribution  of  seats,  in  the  province 
first  mentioned  with  a  view  to  the  more  equitable  representation  of 
the  landholders  and  local  bodies,  in  the  second  mainly  in  conse- 
quence of  a  re-arrangement  of  divisional  charges,  and  in  the  third 
with  the  obiect  of  increasing  the  number  of  members  chosen  by 
election,  and  on  the  analogy  of  the  systems  in  forc«  elsewhere,  of 
giving  representation  to  District  Boards. 

5.  We  apprehend  that  Your  Lordship  may  find  it  convenient, 
in  presenting  the  revised  Regulations  to  Parliament,  to  be  in 
possession  of  a  self-contained  summary  of  the  changes  effected 
by  this  revision,  together  with  an  explanation  of  their  scope  and 
purpose.  With  this  object,  we  have  caused  to  be  prepared,  and 
append  to  this  despatch,  a  memorandum  which  explains  the 
matter  in  detail. 

We  have  the  honour  to  be. 

My  Lord  Marquis, 
Tour  Lordship's  most  obedient,  humble  servants, 

G.  Fleetwood  Wilson. 
R.  W.  Carlyle. 
Harcourt  Butler. 
S.  A.  Imam. 
W.  H.  Clark. 
R,  H.  Craddock. 

Lut  of  enclosures. 

Z.  Memorandum  in  explanation  of  the  revised  Council  Regu- 
lations. 

2.  Revised  Regulations  and  Schedules  for  the  nomination  and 
election  of  additional  members  of  the  Legislative  Council  of  the — 

(i)  Governor  of  Madras. 

(2)  Governor  of  Bombay. 

(3)  Lieutenant-Governor  of  the  United  Provinces. 

(4)  Lieutenant-Governor  of  the  Punjab. 

(5)  Lieutenant-Governor  of  Burma  (Regulations  only). 

(6)  Governor  of  Bengal. 

(7)  Lieutenant-Governor  of  Bihar  and  Orissa. 

(8)  Chief  Commissioner  of  Assam. 

(9)  Governor-General  of  Lidia. 

3.  Proclamations  issued  on  the  14th  November,  1912,  extending 
the  Indian  Councils  Acts  to  Assam. 

Ll2 
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4;  Roles  (i)  for  th^  diiicnflinon  of  the  Animal  Fnumcial 

in«nt. 
(ii)  for  thA  (iificnmion  of  mattezB  of  ^mmrmj  ijiibHe* 

intftHRfrt,  and 
(hi)  for  f.h^  ankinff  of  qoMtiona  in 
of  the— 

(i)  HovMiior  of  Xadiaii. 

(2)  HovwnoT  of  Bomhftv. 

(3)  T^iimtMumt-GoTemor  of  die  United 

(4)  JAftxttPinsxit-GovfiirnoT  of  die  Pimiah. 

(5)  rj^ntftnant-Oowsmor  of  Bazma* 

(6)  Go^*emor  of  Benital. 

(7)  Li^ntenant-Go^vmor  of  BSiar  and 

(8)  Chinf  Comniiiwioner  of  Imhi 
(0)  Oovemor-Geneial  of  India. 

Bffw:loiiff6  no.  T« 

Skmmmg  the  r^mufeff  made  in  1912  in  the  ifayithri'oag  rwhh'af  lotja 
Tjf^uffaiiire  Cn^^^rilM  in  Tndin^togeiherwiiktkBrmmm»i»famwkidk 
thi^  are  hwmil . 

The  grnCTftl  rftaMnA  which  have  led  to  the  reTiaiuii  of  the 
R^'^lationii  framed  in  IQ09  under  the  Indian  Conncib  Aet  of  diat 
year  ar^  explained  in  the  despatch  which  accompanies  thi* 
mpmorandiiTn.  For  the  purpose  of  exhibiting?  in  detail  the 
eharifi^eft  made,  the  auhjert  mav  conveniently  be  divided  into  three 

r.  riianfiren  made  in  the  constitution  of  the  Councils  them- 
n^lvpH,  Riieh  aft  alterations  in  the  number  of  elected  or 
nomir)at#>d  noatit.  or  the  redistribution  of  seats  between 
n|#»rforaf**H. 

n.  riian^es  made  in  the  qualifications  of  voters  and  candidates. 

TTf.  nhanj^es  made  in  electoral  procedure. 

TV.  Other  chanj^es,  which  cannot  be  classified  under  any  of  the 
three  forcffoinjr  categories. 

T.  ChmuffM   made   in   the  ranstiliUion  of  the  Councils. — This 
hnndinff  falls  naturally  into  three  sections : 

{n)  The  creation  of  new  Councils  in  consequence  of  the 

administrative  changes  announced  by  His  Imperial 

Majesty  at  the  Delhi  Durbar,  and  the  constitution  of 

the  Councils  thus  necessitated. 
(h)  The  addition  or  alteration  of  the  grouping  of  seats  on 

existing  (Vnincilrt  unaffected  by  the  recent  territorial 

redistribution, 
(r)  The  ren rrnngement  of  representation  on  the  Imperial 

T«egir<lntive  (\Mincil  due  to  changes  in  the  Provmcial 

i  *o«nc!ls. 
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(a)  The  formation  of  the  Presidency  of  Bengal  under  a  Governor- 
in-Council,  of  the  Province  of  Bihar  and  Orissa  under  a  Lieutenant- 
Grovemor-in-Council,  and  of  the  Province  of  ABsam  under  a  Chief 
Commissioner,  out  of  the  areas  previously  constituting  the 
provinces  of  Bengal  and  Eastern  Bengal  and  Assam,  has  resulted 
in  the  abolition  of  the  Legislative  Councils  of  the  Lieutenant- 
Grovemors  of  Bengal  and  Eastern  Bengal  and  Assam  and  the 
creation  of  new  Councils  for  the  three  new  Provinces.  In  framing 
the  Regulations  for  these  three  new  Coimcils,  the  object  aimed  at 
has  been,  on  the  one  hand,  to  preserve  intact,  so  far  as  possible, 
the  character  of  the  electorates  which  existed  in  Bengal  and 
Eastern  Bengal  and  Assam  under  the  Regulations  of  1909,  and 
to  avoid  the  disfranchisement  of  any  interest  or  individuals  repre- 
sented on  the  old  Coimcils,  and,  on  the  other  hand,  to  afford 
recognition  to  the  further  claims  to  representation  which  the 
territorial  redistribution  has  given  to  certain  interests  and 
communities. 

The  Bengal  Council. — The  interests  which  were  represented  on 
the  Councils  of  the  Lieutenant-Governors  of  Bengal  and  Eastern 
Bengal  and  Assam  were  the  following  : 

No.  of  seats  on  the  provious  Council  in — 

n««^i    Eastern  Bengal 


and  Aasam. 


The  Indian  Commercial  Community 

The  Corporation  of  Calcutta    . 

The  University  of  Calcutta 

The  Bengal  Chamber  of  Commerce   . 

The  Calcutta  Trades  Association 

The  Tea  Planting  Community,  Eastern 

Bengal  and  Assam 
The  Planting  Community,  Bengal 
The  Chittagong  Port  Trust      . 
The  Jute  interest  .... 


I 
I 
I 
2 
I 


I 
I 


These  interests  had  12  seats  on  the  old  Councils,  as  compared 
with  9  under  the  new  Regulations.  The  Indian  commercial  com- 
munity (as  elsewhere)  will  have  one  nominated  representative 
only,  while  the  redistribution  of  territories  having  resulted  in  the 
separation  from  Bengal  of  the  important  planting  areas  in  Assam 
and  Bihar,  the  representation  of  that  community  in  Bengal  w^ill  be 
reduced  to  one  member  only,  to  be  chosen  by  an  electorate 
consisting  of  the  managers  of  tea  gardens.  The  seat  representing 
the  Jute  interest  which  was  previously  filled  by  election  by  the 
Narayanganj  Chamber  of  Commerce,  will  be  replaced  by  a 
nominated  seat  to  be  allotted  to  the  European  commercial  com- 
munity outside  Calcutta  and  Chittagong,  this  wider  field  of  selec- 
tion being  considered  more  appropriate  to  the  circumstances  of 
the  new  province. 
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In  addition  to  the  (oregoiiig,  the  following  electorates  existed  i 
the  two  Provinces : 

(i.)  The  Municipalitiea  of  each  Division. 

(ii.)  The  District  Boards  of  each  DivUiou. 

(iii.)  The  Muhammadan  Community  of  each  Division. 

(iv.)  The  Landholders  of  each  Division. 

To  each  divisional  electorate  one  member  haa  been  allotted,  but, 
on  account  of  the  relatively  greater  importance  of  Municipal 
interests  in  the  Presidency  and  Burdwan  Divisions,  it  haa  been 
arranged  that  the  Municipalities  of  these  Divisions  shall  return 
an  additional  member  alternately  at  every  election,  and  that  on 
account  of  the  relatively  small  importance  of  the  Municipal  and 
Landholding  interests  in  the  Chittagong  Division  the  Munici- 
palities and  Landholders  of  that  Division  shall  each  elect  & 
member  alternately  and  not  concurrently.  The  total  number  of 
members  thus  returned  at  each  election  is  tweuty. 

lu  addition  to  the  27  elected  seats  specified  above  another  seat 
has  been  reserved  for  the  t»wn  of  Calcutta,  in  recognition  of  the 
fact  that  the  special  qualifications  required  of  the  membera 
representing  the  Corporation  and  University  respectively,  may 
lead  to  the  exclusion  of  suitable  candidates,  who  by  reason  of 
the  size  and  importance  of  the  town  are  naturally  to  be  found  iu 
larger  numbets  than  in  less  advanced  areas.  In  consonance  with 
the  general  scheme  upon  which  the  regulations  are  framed  the 
electors  to  this  seat  will  be  the  non-official  members  of  the  Cal* 
cutta  corporation  other  than  those  nominated  by  Government) 
but  the  qualification  for  candidates  will  be  merely  residence  in 
Calcutta,  thus  afiording  a  chauce  to  any  citizen  of  outstanding 
eminence  to  secure  his  return. 

The  total  number  of  elected  seats  is  thus  28,  as  compared 
26  on  the  old  Council,  with  a  consequential  reduction  in 
number  of  nominated  seats  from  22  to  20.  At  the  same  time  ths 
maximum  number  of  officials  who  may  be  nominated  has  been 
fixed  at  16  instead  of  17.  As  already  mentioned,  two  of  the 
nominated  seats  are  earmarked  for  the  European  commercial 
community  outside  Calcutta  and  Chittagong  and  the  Indian 
commercial  community  respectively,  thus  leaving  two  non-official 
nominated  seatts  unappropriated,  selection  for  which  resta  with 
the  discretion  of  the  Governor. 

In  addition  to  thi-.-ie  48  elected  and  nominated  seats,  provision 
has  been  made,  as  on  the  old  Council,  for  the  nomination  of  two 
expert  members,  whether  officials  or  non-officials,  to  assist  in  the 
conduct  of  proposed  or  pending  legislation. 

T/ie  Bihar  and  Orissa  Council. — The  interests  and  comm 
situated  in  the  area  now  embraced  by  this  province  which  e;  ^ 
representation  on  the  old  Bengal  Council  were  the  following : 
(i.)  The  Municipalities, 
(ii.)  The  District  Boards. 
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(Ui.)  The  Landholders. 

(iv.)  The  Muhsmmadan  Commuaity. 
'  (v.)  The  Plantbg  Community. 

The  Regulations  for  the  new  Council  pro^-ide  one  seat  tor  each 
division  to  be  filled  liy  earh  uf  the  three  first  named,  or  15  seats  in 
all.  For  the  Muhaminadan  Community  they  provide  i  seat  for 
eath  of  the  Patna,  Tirhut  and  Bhagalpur  Diviaions,  and  a  fourth 
aeat  to  be  filled  by  joint  election  by  voters  residing  in  the  Orisss 
and  Chota  Naf^pur  Divistons,  vhere  the  community  is  relatively 
lens  numerous  and  inHuentisI.  In  the  new  province  the  indigo 
interest  will  be  of  relatively  more  importance  than  in  the  old,  and 
one  Mat  has  been  asai^ed  to  it,  while  the  minmg  interest  has 
now  attained  a  size  which  is  held  to  entitle  it  also  to  similar 
representation.  Both  seats  will  be  filled  by  election,  thus  bring- 
ing the  total  number  of  elected  seats  to  21. 

The  number  of  nominated  memben  has  been  fixed  at  19,  of 
whom  not  more  than  ig  may  be  officials,  and  the  selection  for  the 
4  nominat^rd  seats  open  to  non-officials  has  been  left  to  the  dis- 
cretion of  the  Lieutenant-Governor  with  a  view  to  the  admission 
of  the  claims  ot  other  interests  which  may  not  secure  representa- 
tion throush  the  channel  of  election.  In  addition  the  Lieutenant- 
Governor  IS  given  power  to  nominate  one  e]q>ert  member,  either 
an  official  or  non-official,  to  assist  the  progress  o!  particular 
kgislative  measures. 

Thf.  Asfam  Council.— The  interests  situated  in  the  area  now 
included  in  this  province,  which  enjoyed  representation  on  the 
Council    of    the    Lieutenant-Governor  of    Eastern    Bengal    and 
Assam,  were  the  following  : 
(i.)  The  Municipalities. 
(iL)  The  Local  Boards. 

(iii.)  The  Landholders. 

(iv.)  The  Muhammadan  Community, 
(v.)  The  Tea  Planting  Community. 

Each  of  the  first  four  of  these  interests  has  been  provided  with 
two  seats  on  the  new  Council — one  for  each  Division,  and  three 
seats  have  been  assigned  to  the  tea-planting  community — thus 
making  a  total  of  11  elected  seats. 

Thirteen  nominated  seats  have  been  allowed,  of  which  not 
more  than  9  are  to  be  filled  by  ofiicials,  the  selection  tor  the 
4  nominated  seats  for  non-officials  being  made  at  the  discretion 
ot  the  Chief  Commissioner,  who  is  also  empowered  to  nominate, 
in  addition  to  the  13  officials  and  non-officials  mentioned,  one 
expert  member,  cither  official  or  non-offieial,  to  assist  in  the 
progress  of  legislative  measures. 

■  This  nominatMl  tritt  on  the  old  Bengal  Council  wai  intondiyl  to  bn 
filled  from  Iho  Tea  Plaatins  Cnmmunity  in  Darjoeling  *nc]  tho  Indigo 
Planting  Commaiiity  in  Bihar.  It  had  h^an  allotlMl  on  the  occasion  ot  ths 
Hrat  electinn  to  tho  fonncr,  bat  the  latter  had  a  re TPrsi unary  intiTMt  in  it. 
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(6)  The  changes  effected  b^  the  RegulatioiiB  in  the  oonstitation 
of  existing  Provincial  Councils  are  enumerated  below  : 

Madfoi. — The  number  of  elected  seats  has  been  increased  from 
10  to  2iy  a  corresponding  reduction,  from  23  to  21,  being  made  at 
the  same  time  in  the  number  of  the  nominated  seats.  The  elec* 
toral  groups  into  which  the  districts  of  the  Ptesidency  were 
kidded  by  the  Regulations  of  1909  have  also  been  redistiiinited. 

Under  Kegulation  II  of  the  Regulations  of  1909  for  die  consti- 
ttttion  of  the  Madras  Council,  landholders  other  than  zamindazs 
elected  two  representatives,  for  which  purpose  the  districts  of  the 
Presidency  were  divided  into  a  Northern  and  Southern  group. 
It  was  found,  however,  that  the  number  of  voters  in  the  Southern 
group  was  more  than  double  that  in  the  Northern  group,  and  that 
nearly  half  of  them  (155)  lived  in  one  district  (Tanjore),  while  of 
the  remaining  169,  no  were  inhabitants  of  the  two  districts  on 
the  West  Coast.  As  there  are  no  zamindars,  properly  so  oalled, 
on  the  West  Coast,  which  contains  a  large  nuinber  of  landholders 
and  malihandars  possessed  of  electoralqualifications,  and  as  the 
lanfluap;e,  tenures  and  interests  of  the  West  Coast  proprietors  are 
so  distmct  that  no  East  Coast  proprietor  can  reasonably  claim  to 
represent  their  interests,  it  has  been  decided  to  constitute  the 
two  West  Coast  districts  of  Malabar  and  South  Canara  into 
a  separate  electorate  to  which  an  additional  seat  has  been  allotted. 

Ilie  same  considerations  apply  to  the  mixed  electorate  recruited 
from  Municipal  Councils  and  District  and  Taluk  Boards,  which 
under  the  Regulations  of  1909  comprised  8  groups  of  districts.  In 
this  electorate  also  a  special  West  Coast  constituency  has  been 
created  consisting  of  the  two  districts  named,  while  the  groups 
generally  have  been  rearranged  on  a  linguistic  basis,  in  the 
manner  shown  in  the  Schedule  appertaining  to  this  electorate. 

Territorial  changes,  consisting  of  the  alterations  of  district 
boundaries  within  the  Presidency  effected  subsequent  to  the 

{>romuIgation  of  the  Regulations  of  1909  have  also  been  responsible 
or  some  minor  modifications. 

The  Vniled  Prat'ivices, — Since  1909,  a  new  Division,  with  head- 

Suarters  at  Jhansi,  has  l)een  formed  in  the  United  Provinces, 
fnder  the  Regulations  of  that  year  certain  specified  District  and 
Municipal  Boards  in  8  existing  Divisions  (exclusive  of  the  hill 
Division  of  Kuniaon)  returned  a  member  to  the  Provincial  Council, 
and  since  the  District  and  Municipal  Boards  of  the  newly  created 
Jhansi  Division  are  considered  to  be  of  sufficient  importance  to 
entitle  them  to  separate  representation,  the  number  of  members 
returned  by  this  electorate  has  been  increased  from  8  to  9,  thus 
raising  the  total  number  of  elected  members  from  20  to  21.  As 
the  full  Council  previously  consisted  of  46  members  only,  or  4  less 
than  the  permissible  maximum,  it  has  not  been  necessary*  to  make 
any  reduction  in  the  number  (26)  of  nominated  seats.  The  total 
numlK*r  of  seats  on  this  Council  is  therefore  now  47  instead  of  46. 


The  creation  of  this  new  division  has  also  necessjitatt^d  a  regroup- 
ing of  the  electoral  areas  constituting  the  electorates  for  the  return 
of  four  repreaentativpR  of  the  Muhaniinailan  C'omnmnity.  The 
reconstruction  of  the  groups,  as  shown  in  Schedule  V,  is  framed 
upon  a  basis  of  population. 

The  Punjab.— When  the  Regulations  were  framed  in  1909  it 
was  considered  advisable  to  proceed  on  cautio\ia  lines  in  the 
matter  of  elective  representation  in  this  Province,  owing  to  its 
comparative  backwardness.  Consequently  the  Punjab  Council, 
excluding  that  of  Burma,  is  the  only  one  which  has  not  hitherto 
contained  a  District  Board  electorate,  and  since  it  is  now  con- 
sidered that  such  an  electorate  can  now  be  constituted  with 
advantage,  three  Beats  have  been  assigned  to  it,  a  corresponding 
reduction  being  made  in  the  number  of  nominated  se^ts. 

For  similar  reasons  the  enfranchisement  of  municipalities  and 
cantonment  coniniitleeK  were  confined  to  those — II  in  number- 
as  to  whose  competency  to  exercise  the  privilege  there  was  at  the 
time  no  douht,  but  it  has  now  been  decided  to  enlarge  the  elec- 
torate in  the  light  of  the  experience  since  gained,  and  21  munici- 
palities have  therefore  been  added  to  the  existing  number  on  the 
roll.  The  municipality  and  district  board  of  Delhi,  which  now 
fall  within  a  separate  province,  will  not  participate  in  consequence 
in  the  elections  to  the  Punjab  Council. 

(c)  Changes  in  the  constitution  of  the  OoveTnor-Oenerar »  Legis- 
lative Council. 

The  constitution  of  the  Council  under  the  Regulations  of  1909 
was  as  follows : 

Bx-oj^cio  members  (namely.  His  Excellency  the  President, 
the  ordinarj-  members  of  the  Governor- General's 
Coimcil,  and  the  Lieutenant-Governor  of  the  Province 
in  which  the  Council  is  sitting)  .....         9 

Official  nominated  members  (of  whom  8  represented  the 
various  provinces')         ......       28 

Non-oHicial  nominated  members  (of  whom  3  must  repre- 
sent, respectively,  the  landholders  of  tJie  Punjab,  the 
Muhammadans  of  the  Punjab,  and  Indian  commerce)   .         7 

Elected  members  (non-officials)    .....       25 


Total 


fK, 


The  Regulations  further  provided  that  at  the  second,  fourth  and 
succeeding  alternate  electing,  2  additional  members  should  he 


MkdnR      . 

Bombay    . 

L'nitm]  PriinncB* 

Punjab 

Ea>t«m  Bengal  and  Aswm 

Centwl  Provinces 
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elected,  one  by  the  Muhaiiiinadsn  laDdhoIdera  of  Eastern  Bengal 
and  Assam,  and  the  other  by  the  same  elasB  in  the  United  Pro- 
vinces. On  these  occasions  the  number  of  nominated  members 
would  have  been  33  instead  of  33.  J 

The  creation  of  3  new  provinces  in  place  of  two  of  those  pre-  I 
viously  represented — Bengal  and  Eastern  Bengal  and  Assam —  I 
and  the  constitution  of  a  separate  Legislative  Council  in  each,    I 
has  rendered  it  necessarv'  to  find  room  in  the  Imperial  Coancil, 
which  was  already  at  the  maximum  strength  allowed  by  statute, 
for  one  additional  nominated  official  seat  and  for  one  electivs 
seat  to  be  filled  by  selection  by  the  non-official  members  of  the 
additional  Provincial  Legislative  Council  now  created.    The  first 
of  these  two  seats  will  be  found  from  the  existing  number  of 
nominated  official  seats  without  increasing  their  total,  but  the 
addition  of  an  elected  seat  on  the  second  account  nec«ssitat«s 
a  corresponding  reduction  in  the  number  of  non-official  nominated 
seats.    In  view,  however,  of  the  importance  of  the  Muhammadan 
community  in  Bengal  as  now  constituted  and  of  the  privilege 
which  the  landholders  of  this  community  in  the  United  ftovincea  J 
enjoyed  under  the  old  Regulations  of  returning  a  second  member  I 
at  alternate  elections,  it  has  been  decided  to  make  a  further  ^ 
reduction  of  one  in  the  number  of  nominated  non-official  seats,   ' 
and  to  add  to  the  elective  seats  one  to  be  filled  at  alternate 
elections,  by  the  Muhammadans  of  Bengal  and  the  Muhammadati 
landholders  of  the  United  Provinces  respectivel}-.    The  number  of 
elected  seats  is  now  therefore  27,  and  that  of  nominated  non-ofiicial 
seafa  5,  three  of  which  remain  assigned  to  particular  interests. 

With  these  exceptions  the  constitution  of  the  Council  remains 
unchanged  save  that  the  two  seats  previously  filled  by  the  land- 
holder and  Muhammadan  electorates  respectively  in  Eastern 
Bengal  and  Assam  are  now  transferred  to  similar  electorat«s  in 
Bihar  and  Orissa.  These  interests  in  Assam  were  not  considered 
to  be  of  sufiicient  importance  to  merit  separate  representation  on 
the  Imperial  Council,  nor  would  it  have  been  possible  to  grant 
this  privilege  without  either  disfranchising  existing  electoratea  or 
dispensing  with  an  official  majority. 

As  the  result  of  these  changes  the  constitution  of  the  Governor-  f 
General's  Council  is  now  as  follows  : — 

Ex-officio  Members     ..,..,, 

Official  nominated  members  {of  whom  9  represent  the 

various  provinces*)        ......       zS] 

Nominated  non-official  members  . 

'  Madrea      ...... 

Bombay    ...... 

I'nitcd  Provincps         .... 

Punjab      ...... 

BurmA       ...... 

Bihar  and  Orissa         .... 

Central  Proyinces        .... 
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Elected  Members  : — 

(i.)  By  the  Provincial  Legislative  Councils       .       12 
(ii.)  By  the  landholders  of  Madras,  Bombay, 
Bengal,    United   Provinces,    Bihar   and 
Orissa  and  Central  Provinces  .         .        6 

(iii.)  By  the  Muhammadans  of  Madras,  Bombay, 
Bengal,  United  Provinces  and  Bihar  and 
Orissa  .         .         .  .       '  .        5 

(iv.)  By  the  Muhammadans  of  Bengal,  and 
the  Muhammadan  landholders  of  the 
United  Provinces  at  alternate  elections  .        i 

(v.)  By  the  Calcutta  and  Bombay  Chambers  of 

Commerce  ......        2 

(vi.)  By  Municipalities  and  District  Councils  on 

the  Central  Provinces   ....         I 

-        27 

Total  .  69 

II. — Changes  made  in  the  qualifications  ofvoUrs  and  candidates. 

(a)  The  following  changes  hate  been  made  applicable  to  all 
Councils : — 

(i.)  Government  officers  have  been  expressly  disqualified  from 
standing  for  election.  In  certain  of  the  schedules  pro- 
vision already  existed  to  this  effect,  but  it  has  been 
thought  desirable  to  remove  all  possibility  of  doubt  by 
a  definite  prohibition  everywhere. 

(ii.)  It  has  been  found  necessanr  to  insert  some  clear  definition 
of  the  term  '  firm  '  which  occurs  amongst  the  definition 
of  qualified  voters  in  the  Muhammadan  electorates. 
The  definition  adopted  is  *'  an  association  of  two  or  more 
individuals  trading  jointly,  and  not  being  registered 
under  the  Indian  Companies  Act,  1882,  or  any  other  law 
for  the  time  being  in  force '. 

(iii.)  In  certain  electorates  the  pa3rment  of  income  tax  consti- 
tutes a  qualification.  In  order  to  prevent  the  technical 
qualification  of  a  person,  who  is  not  properly  so  qualified, 
by  a  colourable  payment  of  an  income  tax  shortly  before 
the  election  commences,  the  relevant  schedules  have 
been  amended  so  as  to  provide  that  the  payment  of  the 

Srescribed  amoimt  must  have  been  actually  .made 
uring  the  financial  year  preceding  that  in  which  the 
election  is  to  be  held, 
(iv.)  In  the  schedules  framed  in  1900  there  was  no  provision  to 
ensure  that  a  nominated  canoidate  had  been  nominated 
with  his  consent.  This  defect  has  now  been  remedied, 
and  it  has  further  been  provided  that  a  nominated 
candidate  shall  be  at  liberty  to  withdraw  from  his 
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candidature  it  he  gives  due  notice  to  tlie  proper  authori- 
ties fourteen,  clear  days  before  the  recording  of  votes.  , 
A  candidate  who  has  thus  once  withdrawn  wUl  not,  i 
however,  be  at  liberty  to  cancel  his  withdrawal  and  to  I 
stand  again  for  the  same  election.  I 
(v.)  In  the  general  disqualification  clauses  which  appeal  ia  J 
Regulations  IV  and  VI  of  all  Councils  provision  has  been  f 
made'  for  the  declaration  of  lunatics  by  Magistrates,  , 
which  the  Lunacy  Act  of  igii  allows,  by  omitting  the 
word  Civil  which  occurs  ia  the  phrase  '  competent  Ci\il  1 

{b]  III  addition  to  the  foregoing  amendments,  which  are  of  I 
universal  application,  the  following  changes  under  this  head  1 
have  been  made  in  the  schedules  relating  fo  the  ijiditidual  I 
Councils  fnentioned  belmv. 


(i.)  Id  the  electorates  consisting  of  the  Municipal  Councils  and 
the  District  and  Taluk  Boards  (Schedule  III)  the  fran- 
chise and  the  right  to  stand  for  election  were  conlined, 
under  the  Regulations  of  1909,  to  persons  who  at  the 
time  of  election  were  actually  members  of  those  bodies. 
The  schedule  has  now  been  amended  so  as  to  extend  the 
franchise  and  the  candidature  qualification  in  this  elec- 
torate to  all  persons  who  have  been  members  of  the 
bodies  in  question  for  an  aggregate  period  of  not  less 
than  three  years  dttring  the  decade  preceding  a  date  to 
be  fixed  by  the  local  Government  in  preparation  for  the 
election.  The  change  is  in  accordance  with  the  system 
which  was  in  vogue  under  the  Regulations  of  1909  in  the 
electorates  of  the  Municipalities  and  District  Bosrdi 
in  Bombay  and  Bengal,  of  the  major  Municipalities  of 
the  United  Provinces  and  of  the  Municipalities  in  the 
Punjab  and  Eastern  Bengal  and  Assam,  but  it  neceflsj- 
tates,  as  a  corollary,  provision  for  the  periodical  revision 
of  the  electoral  roll  which  has  been  eflected  by  tlie 
amendment  of  niles  3  atid  6  of  the  schedule  in  question. 
A  similar  procedure  for  the  periodical  revision  of  the 
roll  has  also  been  adopted,  in  the  interests  of  miiformity, 
in  the  case  of  the  electorates  of  (a)  zamindars,  landholden 
other  than  zamindars,  and  Muhammadans  for  the 
Madras  Provincial  Council,  and  (Ii)  of  landholders  and 
Muhammadans  for  the  Imperial  Council. 

(ii.)  The  franchise  and  the  right  to  stand  for  election  in  this 
same  mixed  electorate  has  further  been  extended  so  as 
to  include,  as  qualified  voters  and  candidates,  peisons 
holding  titles  conferred  by  Government  above  the  rank 
of  '  Rao  Sahib  ',  but  who  are  not  otherwise  qualified  to 
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vote  in  this  or  other  electorates.  The  amendment  is 
justified  on  the  ground  that  it  is  primd  facie  expedient 
to  enhance  the  respect  in  which  honorific  titles  are 
held,  while  there  are  many  retired  public  servants  who 
would  make  desirable  accessions  to  the  Provincial 
Legislative  Council,  but  who  do  not  possess  the  quali- 
fications to  vote  and  are  therefore  ineligible  to  stand  as 
candidates  for  any  of  the  larger  constituencies. 

(iii.)  The  income  from  land  fixed  as  the  property  qualifications 
for  electors  in  the  electorate  consisting  of  landholders 
other  than  samindars  has  been  reduced  m>m  Rd.  3,000  to 
Rs.  1,000  on  the  groxmd  that  the  original  limit  was 
unduly  high,  and  operated  to  restrict  undesirably  the 
number  of  electors. 

(iv.)  The  definition  of  '  estate  '  which  occurred  in  certain  of  the 
schedules  framed  in  1909  for  elections  to  the  Madras 
Provincial  Council  and  for  the  election  of  representatives 
of  that  Presidency  to  the  Governor-General's  Council, 
was  found  in  practice  to  be  defective,  and  not  in  accord 
with  the  facts  of  land  revenue  administration.  The 
term  has  therefore  been  defined  in  such  a  way  as  to  make 
it  correspond  with  the  provisions  of  the  Madras  Estates 
Land  Act,  1908.  For  similar  reasons  the  reference  in 
the  same  schedules  to  '  tenants  and  kanomdars '  under 
'  raiyotwari  holders '  as  qualified  voters  has  been 
omitted,  because  no  public  record  is  maintained  of  the 
income  of  such  person  from  land.  The  changes  under 
this  head  have  been  incorporated  in  the  Imperial 
schedule  also, 
(v.)  Rule  7  (2)  of  schedule  YL  as  framed  in  1909  has  been 
eliminated,  because  it  was  inconsistent  with  rule  16  of 
the  same  schedule  and  with  the  corresponding  rules  in 
schedule  X  relating  to  the  Imperial  Coimcil. 

(vi.)  No  limit  has  hitherto  been  fixed  on  the  amount  of  pension 
which  should  be  regarded  as  the  minimum  pensionary 
qualification  of  Muhammadan  voters,  and  the  absence 
of  any  limitation  resulted  in  rendering  eligible  to  vote 
persons  drawing  petty  pensions  and  engaged  in  menial 
occupations.  This  anomaly  has  been  removed  by  fixing 
a  pension  of  Rs.  15  a  month  as  the  minimum  amoimt 
which  qualifies.  A  similar  change  has  been  made  in  the 
schedule  relative  to  the  election  to  the  Imperial  Council 
of  a  representative  of  the  Muhammadan  commimity  in 
Madras. 

(vii.)  Under  the  schedules  framed  in  1909  joint  landholders  who 
are  not  zamindars  enjoyed  the  pnvilege  of  nominating 
a  representative  to  vote  for  them,  while  landholders  who 
are  samindars  did  not.  This  anomaly  has  been  removed 
by  extending  the  concession  to  both  classes. 
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ceuea  amounting  to  Ra.  1,875.  In  order  to  minimize 
the  discrepancy  between  these  rates  and  those  obtaininj; 
in  the  Eastern  Districts  under  the  Eastern  Bengal  and 
Assam  Council  regulations,  the  qualifieatiori  has  been 
reduced  to  Rs.  6,000  and  Rs.  1,500  respectively, 

<iii.)  The  franchise  in  the  District  Board  electorate  has  been 
extended  so  as  to  embrace  the  uon-oUicial  members  of 
the  local  Boards  in  each  DiBtrict.  It  is  anticipated  that 
this  measure,  besides  broadening  the  basis  uf  representa- 
tion, will  encourage  the  growth  u(  interest  in  these 
smaller  bodies. 

(iv.)  In  Ea3l«rn  Bengal  and  Assam  a  candidate  for  election  by 
a  Municipal  or  District  Board  constituency  was  required 
to  have,  as  a  qualification,  such  practical  connexion  with 
the  Division  in  question  as  qualified  him  to  represent  it. 
This  condition  had  no  place  in  the  old  Bengal  regulations, 
but  has  now  been  applied  throughout  the  Bengal 
Presidency. 
(v.)  The  scope  of  the  Muhammadan  franchise  has  been 
extended  by  including  within  it  the  following  classes,  in 
addition  to  those  qualified  under  the  Regulations  of 
1909.  (a)  Barristers,  attorneys,  vakils  and  pleaders. 
(6)  medic-ai  men  with  certain  qualifications,  and  (c) 
engineers  with  certain  qualifications. 

(vi.)  The  qualilication  in  the  landholders  electorate  in  favour 
of  persons  holding  the  title  of  Raja  or  Nawab  or  titles 
of  higher  rank,  has  been  withdrawn,  with  a  reservation 
of  the  rights  of  those  already  so  qualified,  A  similar 
change  has  been  made  in  the  corresponding  electorate 
to  the  Imperial  Council. 

Bihar  and  Orista. 

(i.)  In  addition  t*>  the  class  of  persona  enfranchised  under  the 
old  Bengal  Regulations  in  the  Muhammadan  electorate, 
the  following  classes  have  been  added  :  (a)  Government 
servants  drawing  salaries  of,  or  exceeding,  Rs.  2,000 
a  year;  (b)  persons  in  receipt  of  pensions  as  retired 
gazetted  or  commissioned  officers  of  Government. 

(ii.)  The  qualification  in  the  landholders  electorate  iu  favour 
of  persons  holding  the  title  of  Raja  or  Nawab  or  titles  of 
higher  rank,  has  been  withdrawn,  with  a  reservation 
of  the  righta  of  those  already  so  qualified.  A  similar 
change  has  been  made  in  the  comspouding  electorate 
to  the  Imperial  Council. 


(i.)  The  restriction  which  was  imposed  by  the  Eastern  Bengal 
and  Assam  regulations,  confining  the  franchise  Ut 
Municipalities  with  a  local  income  of  Rs.  5,000  or  more 
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Provision  has  been  made,  in  accordance  with  the  system  in 
force  in  the  corresponding  electorate  in  the  United  Provinces, 
for  the  registration  on  the  landholders'  electoral  roll  of  the 
names  of  managers  of  Hindu  joint  families,  of  firms  and  of 
companies  which  possess  the  necessary  property  qualification. 

III. — Changes  made  in  deotordl  procedure, 

(a)  Three  changes  have  been  made  relating  to  electoral  proce- 
dure in  tiie  rules  of  all  Councils.    These  are  as  follows  : 

(i.)  Returning  Officers  have  been  empowered  to  decide  the 
validity  under  the  rules  of  any  nomination  or  vote,  and 
their  decision  will  be  final,  save  as  provided  for  by 
Regulations  VIII  and  XVI. 

The  rules  of  1909  in  this  respect  were  proved  to  be  deficient, 
and  practical  anomalies  occurred  in  consequence  ;  for  instance, 
it  was  held  that  under  the  rules,  as  they  stood,  the  Returning 
Officer  had  no  power  to  reject  a  vote  tendered  by  a  person  not 
entitled  to  vote,  so  long  as  the  would-be  voter  had  complied  with 
the  instructions  on  the  voting  papers. 

(ii.)  A  procedure  has  been  prescribed,  in  accordance  with  the 
English  practice,  for  assisting  blind  and  illiterate  voters 
to  record  their  votes. 

(iii.)  Provision  has  been  made  that,  in  the  case  of  plurality  of 
voting  or  nomination  papers,  only  the  first  paper  received 
by  the  Attesting  Officer,  or  the  Returning  Officer,  as  the 
case  may  be,  shall  be  valid,  and  that  if  it  is  impossible 
to  determine  which  was  received  first,  then  both  or  all 
shall  be  invalid.  The  absence  of  any  provision  in  the 
rules  of  1909  to  meet  this  contingency  gave  rise  to 
practical  inconvenience. 

{h)  In  addition  to  the  above,  the  following  changes  have  been 
made  in  the  electoral  procedure  relating  to  the  individual 
Councils  named : 

Bombay. 

(L)  Amendments  have  been  made  in  the  schedules  relating  to 
elections  by  Municipalities  and  District  Boards  with 
the  object  of  enabling  the  Vice-Presidents,  as  well  as 
the  Presidents,  of  those  bodies  to  perform  certain 
electoral  functions,  namely  (a)  to  perform  the  duties  of 
Attesting  Officer,  and  (b)  to  supply  voting  papers  to 
delegates. 

(ii.)  Rule  5  (2)  of  Schedule  V  has  been  amended  so  as  to  enable 
the  Returning  Officer  to  send  nomination  papers  to 
electors  through  the  mukhtiarkhar  of  the  Udtika,  mstead 
of  by  registered  post. 

(iii.)  Schedule  vll.  Rule  7  (4),  has  been  amended  so  as  to 
provide  that  the   Collector  of   Bombay  shall  attest 
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shape  in  which  it  was  enacted  in  1909  it  was  intra  vires 
of  tne  Indian  Councils  Act,  1909,  since  Section  i  (2)  of 
that  Act,  in  pursuance  of  which  this  Regulation  was 
framed,  only  authorizes  regulations  prescribing  the 
number  of  additional  memoers  necessary  to  form  a 
quorum.  Moreover,  the  Regulation,  in  the  form  in 
which  it  was  enacted  in  1909,  appears  to  have  over- 
ridden Section  15  of  the  Indian  Councils  Act  of  1861, 
since  it  took  no  accoimt  of  the  provision  made  therein 
for  the  senior  Ordinary  Member  of  Council  presiding  in 
the  absence  of  the  President,  and  of  the  Yice-Presic^nt 
appointed  under  Section  4  of  the  Indian  Councils  Act, 
1909. 

(ii.)  A  clause  has  been  inserted  in  Regulation  I  relating  to  all 
Provincial  Councils,  except  those  of  Madras,  Bombay 
and  Bengal,  to  make  it  clear  that  the  sanction  of  the 
Governor-General  is  required  to  the  nomination  of 
expert  no  less  than  of  ordinary  members  of  the 
Coimcil. 

(iii.)  Throughout  the  schedules  (Imperial  and  Provincial) 
relating  to  the  Madras  PreiEddency,  the  words  *  Fort 
St.  George  Gazette'  (the  official  title  of  the  Madras 
Government  Gkizette)  have  been  substituted  for  the 
words  '  Local  official  gazette '  in  order  to  avoid  possible 
confusion  with  the  district  gazettes  which  are  published 
in  the  Madras  Presidency. 

(iv.)  The  form  of  Regulation  X,  which  specifies  the  term  of 
office  of  an  elected  or  nominated  member,  was  foxmd  to 
preclude  the  election  of  a  candidate  to  a  seat  on  the 
Councils  before  the  seat  was  actually  vacant.  It  would 
have  been  inconvenient  to  postpone  the  completion  of 
all  elections  until  the  outgoing  membec  has  actually 
completed  his  term  of  office,  ana  to  avoid  this  necessity 
the  Regulation  has  been  recast. 
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ADDENDA  AND  CORRIGENDA^ 


in  The  Government  of  India  (second  edition) 

d  (Contents)  sectiona  50  and  52  and  heading  over  a.  50. 

Madms  insert  Bengal, 
di.  (Contents)  sections  71,  72,  and  86.     Before  Madras  in* 


p.  xiii  (Contents).    After  section  123  insert : — 

1231.     Laying  of   certain  proclamatio. 
Parliament 


4,c., 


befonfl 
A.  4 


p.  ixix.    Viceroys  and  Governors-General.    After  Lord  Minto 
insert  1910  Lord  Hardinge. 

p.  ixx.   Secretaries  of  State.    After  John  Morley  insert  1910  Earl 

of  Crewe;    1911  (March)  Viscount  Morley;    1911  (May) 

Marquess  of  Ciewe. 
p,  90,  line  8.     For  is  still  in  force  in  the  Presidency  towns 

has  been  repealed  and  re-enacted  tor  the  Presidency  towns 

by  Act  III  of  1909. 
p.  91,  lines  I,  2.     After  operation  insert  until  the  year  1912, 

for  has  been  continued  ever  since  read  continued  until  191: 
p.  93,  line  12.    For  of  read  or. 

p.  103,  line  3.     For  Secretary  of  State  read  Governor, 
p.  103,  line  4.    Afier  of  insert  Acts  of. 
p.  105,  line  10.     For  legislature  read  legislation. 
p.  105,  line  22.     After    Lieutenant-Governor   insert    Lieutenant-^ 

Governor  in  Council. 


1 


p.  108. 


After  the  addition  to  line  14  insert  As  to  the  Govemment 
of  India  Act,  1912,  see  the  Second  Supplementary  Chapter. 


p.  112,  line  I.     Before  Madras  imcrt  Bengal. 

p,  112,  last  two  lines.    For  Military  Supply  read  Education,  and 
to  secretaries  add  footnote,    In   the   case  of  the  Depart- 
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ment  of  Education  there  is,  in  addition  to  the  Secretary, 
a  Joint  Secretary  who  is  a  member  of  the  Indian  Educa- 
tional Service. 

p.  113,  lines  15, 16.  For  Directors-General  of  the  Post  Office  and 
of  the  Telegraph  Department  read  Director-Qeneral  of 
Posts  and  Telegraphs. 

p.  113,  line  10.  For  Inspectors  read  Inspector,  and  leave  out  and 
of  Agnculture. 

p.  113,  line  20.  For  Directors-General  of  Education  and  read 
Director-General. 

p.  114,  line  10.  For  Calcutta  read  Delhi. 

p.  114,  line  13.  For  thirteen  read  fifteen. 

p.  114,  line  14.  Be/ore  Madras  insert  Bengal  (Fort  William). 

p.  114,  line  15.  For  five  read  four. 

p.  114,  line  16.  Leave  out  Bengal  and  for  Eastern  Bengal  and 
Assam  read  Bihar  and  Orissa. 

p.  114,  line  18.  For  six  read  eight,  and  after  Central  Provinces 
insert  Assam,  DeLhL 

p.  114,  line  21.    Before  Madras  insert  Bengal. 

p.  114,  line  2  from  bottom.    Before  of  the  insert  members. 

p.  114.  Omit  footnote  3  amd  substitute  new  footnote  (referring  to 
Bihar  and  Orissa)  Constituted  in  1912  out  of  territories 
previously  forming  part  of  the  Presidency  of  Fort  William 
m  Bengal.    See  Act  VII  of  1912. 

■ 

p.  115,  line  6.  Add  The  (jovemment  of  Bengal  has  now  been 
placed  in  the  same  position  as  the  Governments  of 
Madras  and  Bombay. 

p.  115,  line  7.  After  have  insert  as  a  rule,  and  add  as  a  footnote 
The  tiieutenant-Govemor  of  Bihar  and  Orissa  has  an 
Executive  Council,  established  in  1912. 

pp.  115-16.    In  the  substituted  paragraph  as  to  the  constitution  of 
the  Govemor-OeneroTs  Legislative  Council,  after  under  it 
insert  which  were  further  revised  in  1912,  and  for  chapter 
read  chapters. 

p.  116,  footnote  I.   In  the  addition  to  note  ly  for  igQ2  read  iqog. 
p.  117,  first  footnote,  line  i.    For  81-86  read  84  and  86. 

p.  118,  last  line  but  one.  For  Eastern  Bengal  and  Assam  read 
Bihar  and  Orissa  and  the  Chief  Conmiissionership  of  Assam, 
and  add  The  constitution  of  a  Le^lative  Council  for  the 
Central  Provinces  is  in  contemplation. 
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p.  ii8,  last  line.  In  the  Bubstitnted  paragrapli,  a/Mr  it  insert 
and  by  section  3  of  the  Government  of  India  Act,  1912 
(relating  to  Chief  ConuniBsioneTBbipe),  anifor  chapter  nod 
chapters. 

p.  121,  footnote  3,  line  2.    Afm  1899  ifwerf  and  1901. 

p.  121,  footnote  4,  line  5.     fof  Indian  read  Bengal. 

p.  122,  line  4.  For  jxiTugraph  (4)  substitiOe  (4)  The  Acts  passed  bj 
local  legislatures. 

p.  122,  footnote  6,  line  i.     For  1891  read  1861. 

p.  122,  footnote  6,  linea  2, 3,  For  under  ...  64)  read  the  rules 
and  regulations  made  under  sections  4  and  5  of  the  Indian 
Councils  Act,  1909. 

p.  122.  For  footnote  7  substUide  '  Lists  and  a  collection  of  sach 
of  these  as  are  of  general  application  have  been  published 
by  the  Indian  Legislative  Department.  Lists  and  collec- 
tions of  rales,  &c.,  of  local  application  have  been  published 
by  most  Local  Governments. 

p.  124,  line  g.    For  lool.  read  150!. 

p.  126,  line  23.  Aft^r  1866  iiwcrt  Other  chartered  high  courts 
may  now  be  established  under  1  &  2  Geo.  V,  c.  i8, 

p.  126,  line  25.    For  fifteen  read  nineteen. 

p.  128,  line  24.  Before  Madras  insert  Bengal,  and  /or  council 
read  councils. 

p.  130,  lines  16-18.  For  is  now  read  was,  and  for  one  of  which 
however  .  .  .  commands  substittite  In  June  1907  the  three 
commands  ceased  to  exist,  and  the  Army  in  India  was 
divided  into  two  portions,  viz.  a  Northern  Army  and 
a  Southern  Army,  each  under  the  command  of  a  General 
OfBcer.  The  Northern  Army  comprises  the  Peshawar, 
Rawal  Pindi,  Lahore,  Meerut  and  Lucknow  Divisions  with 
the  Kohat,  Bannu  and  Derajat  independent  Frontier 
Brigades  ;  while  the  Southern  Army  comprises  the  Quetta, 
Mhow,  Poona,  Secunderabad  and  Burma  Divisions, 
together  with  the  Aden  garrison. 

p.  130,  line  22.     For  Articles  of  War  read  Anny  Act. 
p.  130,  footnote.    For  V  of .  . .  1894  mbxlitvte  VIII  of  1911. 
p.  131,  line  8.    For  and  partly  read  but  mainly, 
p.  132,  lines  2,  7, 15, 17.     Before  Madras  insert  Bengal, 
p.  134,  line  II  from  bottom.     Before  Madras  insert  Bengal, 
p.  134,  Une  9  from  bottom.    After  has,  where  it  firsi  occurt,  it\ 
as  a  rule. 


I 

I 

I 
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p.  134,  lines  8  and  7  from  bottom.  Leave  out  Bengal,  Eastern 
Bengal  and  Assam  and. 

p.  134,  line  5  from  bottom.  Be/are  Each  province  insert  Bengal 
has  at  present  a  Board  of  Revenue  reduced  to  a  single 
member,  and  a  similar  arrangement  has  been  made  for 
Bihar  and  Orissa. 

p.  134,  last  line  but  one.  For  Director-General  of  Education  read 
Director  of  Public  Instruction. 

p.  134,  footnote.  After  Lieutenant-Oovemors  insert  and  such  a 
Council  has  been  established  in  Bihar  and  Orissa,  and  far 
chapter  read  chapters. 

p.  135,  line  17.    Be/are  districts ^r  249  read  267. 

p.  136.  To  footnote  1  add  Some  of  these  Acts  have  since  been 
repealed  and  re-enacted. 

p.  137,  lines  2,  3.     For  six  read  eight,  and  for  four  read  five. 

p.  137,  lines  3, 4.  For  The  new  province  of  Eastern  Bengal  and 
Assam  remains  read  The  provinces  of  Bihar  and  Orissa 
and  of  Assam  are. 

p.  137,  line  23.  For  584  read  100,  and  after  Procedure  insert 
(Act  V  of  1908). 

P*  I37>  l&st  line.    For  presiding  read  presidency. 

p.  146,  s.  3  (i).  For  not  more  than  ten  and  not  less  than  fourteen 
read  not  less  than  ten  and  not  more  than  fourteen. 

p.  147,  line  2.  After  years  insert  or,  if  he  was  appointed  before 
the  28th  August,  1907,  ten  years. 

p.  147,  8.  3  {9).  For  the  last  three  words  read  one  thousand  pounds^ 
or,  if  he  was  appointed  before  the  28th  August,  1907, 
twelve  hundred  pounds. 

p.  148.  Add  to  the  note  (a)  to  section  3 :  The  Act  of  1907  also 
reduced  the  salary  of  Members  of  Council  thereafter 
appointed  from  i,20oI.  to  1,000/.,  the  term  of  office  from 
10  to  7  years,  and  the  period  between  a  member's  last 
service  in  India  and  his  appointment  to  the  Coxmcil  from 
10  to  5  years. 

p.  151,  line  7  from  bottom.    Before  Madras  insert  Bengal,  of. 

p.  152,  line  21.    Before  Madras  insert  Bengal,  of. 

p.  152,  line  26.    Before  Madras  insert  Bengal. 

p.  153.  s.  19.  To  the  marginal  reference  add  i  &  2  Geo.  V,  c.  25, 
s.  I. 

p.  153,  line  3  from  bottom.  After  allowance  insert  or  to  his  legal 
personal  representative  such  gratuity. 


Vuv^^iN'it'TK':"   rt^    rfCD'.A 


..      Mi»<     VliWr.Ai^ttVrtU.   It!   aUllIbi!  mkkCT^  SIIC  fc   timii   n2K 

'u;4£*>  «iuit  ij>iiijMiTU7^'  ludcret  ri:  ^dt^  Hicl  TinzTb 

v^a^auh  In  till'  C.'ridf:  of  Civi  Procedure   J±rr,  T  of  icriB; 
'.     Tu.  'Ui*.    :".  l"»»'  i»ottwm.     for  QueeL  ^wic  Sc^^reijzi- 

*  "if  \nv>.  .1-,  uiid  14  trr>iL  Mjttfiiu.     /"o^  moat  rvnc  ium*:.  oiu/ 

x^ort  i-liuinnui.  in^rerf  h.  meiijiier  and  lutud!*-. 

'.     iv..  iiiu  4  ;  Iriiiij  liorrom.     /"or  CfcinTTt  ruul  Ileliu. 

».    >^C».  •«  .\u  uiit^'^Of  iiii*' 2-     .4/c«T    CoimcL    intert    I^emeiianT- 

I J  i. 

•  ■  >.    Mill'-    I^J.!lC    :    !Tnii    :;n*^Mn..     /i';r'>r»  "MaOTiL?  iMJr^r  lieilffU.. 

->.  :iit.-   •    •,  ikM  ^  •'•111  '  I'—iin.     />♦/"»'•  ^I It dr.i;- I n-rff  lieiisa. 
V.   Jnii    I.     //*:  ♦'i-ii«»:  u:  rin:i.  T*:ac  ui  ;•  oral.. 
Ni.        Ith't  \\u*  J,  iUJtfr:  — 

tiovMri  IP  .iiii:  » tf^vPTiioT  II  ''  oiii\oi.  of  Beiura!  and  th*- 
iiuMitN.T-  If  :iui*  ''  nuii'i.  in. '.-I.,  witiiu.  fieiirrai.  al: 
Tli»  rii'iiT's  iliKM*-,  uiii:*tii)ii.-  aiii:  iiimiuuiTiefs  whiicL  ui^ 
lif.viTtiiir  aui  •i<»vrTuur-  11.  ( ounoi!  n:  Miidrar-  and 
h'liii^v  •   liiii:  :iit   mi'iiiiM.T-  o:  iiit>s»   i  nunoii^  regper- 

^«l'  III  •  i.iiwiT  wiiii-i  irt»iim  \\\v  2^xii  .1un»:.  icii«. 
ui'Ti    •  x»'T.i-vthh    iiv  inn    11.  T»'iaTioi    t».  Heiiffal.  aiui 

ihi'TtMllMM      :iio^'     IiOWiT-    I  OIlTlllU'-    Til    \n     OXt*T<"!Lsa!l|t' 

ii*.  ttii  •'ifV.'niii?-*iiMii*ra  11.  ''oiiiiri!  n.  tln^  likf 
!naim"T  nni:  ti-  :i»«  iikf  •  ::toiit  a-  t.i^ion  tha;  datf  (•'.. 


APPENDIX   VII  527 

p.  189.  AJier  line  16  imeri  (e)  The  Govemor-Geneial  in  Council 
has  reserved  to  himself  all  powers  exercisable  by  him  in 
relation  to  the  High  Court  at  Calcutta — ^ee  Gazette  of 
India,  Extraordinary,  1st  August,  1912. 

p.  189,  line  i8«   Bejbre  Madras  insert  Bengal. 

p.  189,  line  13  from  bottom.    Before  Madras  insert  Calcutta. 

p.  190,  s.  52,  marginal  note.    Before  Madras  insert  Bengal. 

p.  190,  line  5.    Before  Madras  insert  Bengal. 

p.  190,  s.  53.  To  the  marginal  references  add  9  Edw.  VII,  c.  4, 
s.  2  (2). 

p.  190,  line  19.   Before  Madras  insert  Bengal  or. 

p.  190,  8.  53.  In  the  added  note,  after  s.  4)  insert  as  applied  by 
the  Government  of  India  Act,  1912  (2  &  3  Geo.  V,  c.  6), 
s.  I  (i),  and  before  Madras  insert  mngal. 

p.  190,  line  26.  After  proceedings  insert  of  the  Governor  of  Bengal 
in  Coxmcil. 

p.  190,  line  7  from  bottom.   Before  Madras  insert  Bengal. 

p.  191,  lines  I  and  3.  Omit  Bengal  and  for  Eastern  Bengal  and 
Assam  substittUe  Bihar  and  Orissa. 

p.  191,  s.  55  (i).  In  the  added  note,  for  An  Executive  Coxmcil . .  . 
chapter  read  S.  3  (i)  of  the  Act  of  1909  is  superseded  as  to 
Bengal  by  s.  i  of  the  Government  of  India  Act,  1912 
(2  &  3  Geo.  V,  c.  6),  and  is  applied  by  s.  2  of  the  latter  Act 
to  Bihar  and  Orissa.  An  Executive  Council  has  been 
appointed  for  Bihar  and  Onssa — see  the  Second  Supple- 
mentary Chapter. 

p.  191.  To  note  (a)  add  In  1012  Bihar,  Chota  Nagpur,  and 
Orissa  were  constitutea  into  a  separate  Lieutenant- 
Governorship,  under  the  name  *  Bihar  and  Orissa  ',  Assam 
was  constituted  a  Chief  Commissionership,  and  the  rest 
of  Bengal  was  constituted  a  Governorship — see  the  Second 
Supplementary  Chapter. 

p.  193,  line  6.    After  Assam  insert  and  in  1912  Bihar  and  Orissa. 

p.  193,  line  6  from  bottom.  After  Assam  omil  (now  united  with 
Eastern  Bengal). 

p.  194,  note  (i).  After  Council  insert  or  a  Lieutenant-Governor 
in  Council. 

p.  194.  Before  line  8  from  bottom  insert  Power  to  transfer  from 
a  Chief  Commissionership  to  a  Presidency  or  Lieutenant- 
Governorship  has  now  been  declared  to  exist  by  s.  4  (2) 
of  the  Government  of  India  Act,  1912. 
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p.  198,  line  17.    For  Calcutta  read  Delhi. 

p.  198,  8.  62.  In  the  marginal  reference,  for  s.  15  read  ss.  7,  15  ; 
9  Edw.  VII,  c.  4,  8.  4. 

p.  198,  8.  62  (2).  For  the  last  two  lines  read  yice-pTe8ident,  or,  if 
the  vice-president  is  absent,  the  senior  ordinary  member 
of  the  Govemor-Generars  Council  present  at  the  meeting 
presides. 

p.  198,  footnote  to  s.  62,  sub-section  (l).  For  November  15, 
190Q  read  November  14, 1912,  and  after  Act,  1909  insert 
at  fifteen  Additional  Members. 

p.  199,  lines  21, 22, 23.  Leave  out  the  words  eighty-one,  eighty- 
two,  eighty-three,  and  eighty-five. 

p.  202.  To  line  25  add  Ss.  81  to  83  and  85  of  the  Act  of  1833 
were  repealed  by  the  Statute  Law  Revision  Act,  1890 
(53*^54  Vict.  c.  33). 

p.  205,  lines  II,  12.    For  V  . . .  1894  read  VIII  of  1911. 

p.  208,  8.  64.  In  the  marginal  references,  for  55  k  56  Vict.  c.  14, 
8.  2,  read  9  Edw.  VII,  c.  4,  s.  5. 

p.  208,  line  4  from  bottom.    For  may  read  must. 

p.  208,  last  line.    For  a  read  the. 

p.  209,  line  I.  After  Coimcil  insert  and  of  any  matter  of  general 
public  interest. 

p.  209,  lines  2,  3.    Leave  oti/  as  to  subject  or  otherwise. 

p.  209,  lines  4  to  9.  Leave  out  and  declared  .  .  .  the  rules  made 
under  this  sub-section. 

p.  209,  note  (d),  line  i.    For  1892  read  1909. 

p.  209,  note  (d),  lines  4  to  6.  For  offer  observations  read  move 
resolutions,  for  explanatory  read  financial,  for  finance 
member  reaa  member  in  charge,  before  the  president  insert 
the  member  in  charge  or,  and  at  the  end  add  At  a  later  stage 
the  budget  is  brought  forward  for  discussion,  but  no 
resolutions  may  then  be  moved. 

p.  2X1,  line  13  from  bottom.    For  1833  read  1835. 

p.  213,  8.  70.  Brfore  The  Gbvemor  of  Madras  insert  The 
Governor  of  Bengal  in  Council. 

p.  213,  line  18.    Leave  out  Bengal. 

p.  213,  line  19.  Leave  out  Eastern  Bengal  and  Assam,  and  insert 
Bihar  and  Orissa  and  the  Chief  Commissioner  in  Council 
of  Assam. 


530  GOVERNMENT   OF    INDIA 

p.  213,  line  25.  Before  local  vueri  the  cungtituLion  of,  oncZ  leave 
out  couAtituted. 

p.  213,  s.  71,  margiiiAl  note.    Before  Madzms  vueri  BengaL 

p.  213,  8,  71,  marginal  references.  For  55  &  56  Vict.  c.  14, 
88. 1,  4  readq  Edw.  MI,  c.  4,  ss.  i,  6. 

p.  213,  8.  71.    Leave  out  the  added  footnote, 

p.  213,  line  27.  Before  the  Governor  of  Madras  ineert  the  Governor 
of  Bengal  in  Council. 

p.  213,  line  32.  Before  Bfadras  insert  Bengal,  and  after  nominate 
insert  and  various  bodies  elect. 

p.  213,  line  34.     Before  number  insert  maximum. 

p.  214,  8.  71  (3),  lines  I  to  4.     For  such  .  .  .  twenty  read  fifty 

p.  214, 8.  71  (4).  Add  as  a  footnote  The  Advocate-General,  Bengal, 
is  nominated  as  an  Additional  Member  of  the  Govemor- 
GeneraFs  Legislative  Council,  and  not  of  the  Bengal 
Legislative  Council.   See  2  &  3  Geo.  V,  c.  6,  s.  I  (i)  (b). 

p.  2x4, 8.  71  (5).    Ijeave  oti<  Of  . .  .  of  the  Crown  in  India  and. 

p.  2l4t  8.  71  (6),  line  i.    For  either  read  any. 

p.  214,  8.  71  (6).  Add  as  a  footnote  The  term  is  now  ordinarily 
three  years— «e0  Regulation  X  of  1909  (as  amended  in 
19 1 2),  made  under  the  Indian  Councils  Act,  1909. 

p.  214,  H.  71  (7),  line  I.     For  either  read  any. 

p.  214,  B,  71  (H).  For  iniiy  read  must ;  before  nominations  insert 
and  nuinn<T  in  which ;  after  nominations  insert  and 
eliM'tionH  ;  aiul  for  proscribe  read  as  to  the  qualificationa 
for  b(>inf^,  ami  for  tuMn^  nominated  or  elected,  an  addi- 
tional nionibcr  (»f  any  of  the  said  Councils,  and  also  as  to. 

p.  214,  note  (a).     For  1892  read  1909. 

p.  214.     Ijenve  out  note  (c). 

p.  214,  note  (rf).     For  existing  law  read  Act  of  1861. 

p.  214,  note  (f ).  For  above  ...  120  read  in  the  supplementary 
chapter, 

p.  214,  s.  72,  marginal  note.    Before  Madras  insert  Bengal. 

p.  214,  line  3  from  bottom.  Before  the  Governor  of  Madras  insert 
the  Governor  of  Bengal. 

p.  214,  8.  72  (i).  Add  as  a  footnote  By  the  Regulations  of  15th 
November,  1909.  as  amended  in  1912,  ten  Additional 
Members  are  required  to  be  present  to  form  a  quorum. 

p.  215,  8.  72.  To  the  marginal  references  add  9  Edw.  VII,  c.  4, 
8.  4. 
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p.  215,  8.  72  (2).  For  the  words  after  absence  read  the  vice- 
president,  or,  in  the  absence  of  the  vice-president,  the 
senior  ordinary  member  (a)  of  the  Governor's  Coimcil, 
presides. 

p.  215,  s.  73,  marginal  references.  For  55  ...  s.  I  read  9  Edw.  VII, 
c.  4,  ss.  I,  6. 

p.  215,  8.  73.    Leave  out  the  added  footnote, 

p.  215,  line  16.  Before  The  members  insert  The  additional 
members  of  the  Council  of  the  Lieutenant-(}ovemor  of 
Bihar  and  Orissa  and. 

p.  215,  line  ,17.    Leave  out  of  Bengal  (a). 

p.  215,  s.  73  (i),  lines  3, 4.    Leave  out  of  Eastern   Bengal   and 

Assam. 
p.  215,  lines  22  to  25.    For  subject  .  .  .  India  read  and  persons 

elected  by  various  bodies. 

p.  215,  s.  73  (2).  For  number  of  the  read  maximum  number  of 
adaitional  members  of  the  Coimcil  of  the  Lieutenant- 
Governor  of  Bihar  and  Orissa,  and  of ;  for  councils  re€id 
council ;  for  Lieutenant-(}ovemors  of  Bengal  re€id 
Lieutenant-Cjovemor  of ;  before  of  the  Punjab  insert  is 
fifty,  and  the  maximum  number  of  members  of  the 
Councils  of  the  Lieutenant-Governors  ;  and  for  such  .  .  . 
Oudh  (c)  read  thirty. 

p.  215,  s.  73  (3).  Before  number  insert  maximum,  and  for  must 
.  .  .  constituted  reeu^  is  thirty. 

p.  216,  line  I.  For  of  a  member  of  a  Lieutenant-Governor  in  read 
of  an  additional  member  of  the  Coimcil  of  the  Lieutenant- 
Governor  of  Bihar  and  Orissa  and  of  a  member  of  any  other 
Lieutenant-Governor's. 

p.  216,  s.  73  (4).  Add  as  a  footnote  The  term  is  now  ordinarily 
three  years — see  the  Regulations  of  1909,  as  amended  in 
1912. 

p.  216,  s.  73  (5).  For  may  read  must;  before  nominations. ftMeri 
ana  manner  in  which ;  after  nominations  insert  and 
elections ;  and  for  prescribe  read  as  to  the  Qualifications 
for  being,  and  for  being  nominated  or  elected,  a  member 
of  the  Legislative  Council  of  a  Lieutenant-Governor,  and 
also  as  to. 

p.  216.    Leave  out  note  (a). 

p.  216,  note  (6),  lines  10, 11.  For  Eastern  ...  of  1905  read  Bihar 
and  Onasa  by  proclamation  of  March,  1912.  See  Act  VII 
of  1912. 

p.  216,  note  (6),  lines  ii  to  13.  Leave  out  The  number  •  .  . 
Assam, 


5^  iXtVERHHEBT"  «lir  ISEDA:. 

p.  Jib.  note  {d\.     7(»r  T:da£ reoB  looo^uad/or ?iiM»w 


p.  .1X7,  aiifl»  o.  7.     ^mwomAnn  tTTTttemniiDBt 


iQizi — «r-Vfir  '.TIoc  ;W2* 

p.-ilrf.     .i/ifior 'Ine- M&^Mwr: — 

lIib-   nmrminmj    mmj&er'   4'   SBfoaecr.-  <jt:  msr  «?oaDcil. 

>•»  rfafi- LiLdaiuB.'  Vmisuub  Vict:  t.doql-'Ml.C 
r):  T  (4rTtkUMliiirnrrjBB«Lt^«TiuaiaQb^V^'ei  j]^  ^, 

^tam  *^-^vf)vUataAiaviti«ba]inBaeH]»T^^ 

!]vr(PCDivr:  iiiu:^  aid:  ii.  iliegaiiitm'  'bvoctLiaKiinHrttt  h» 


p.  St&s,  ^.     !^'  Av  M«^»fl«t^r«r/frlK0''flii■'l.32lrk  viiix-^^Aa. 
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ifiiaiiii:  irfiK^  iiiiu«r  -tit*   \T»im.  TTTtfiufs. 

"iorif.  i»  :v^iii\  iH  iini*!iiu«a  u  3.1111  titsm  in>  .Tvnunv.L  i» 
ii»  in»><»ni'.  11  irruT  i«  i^mi  \  lutn^un.  t^  iituiniinui 
.iifrTiti/*rr<  11  ^:ii*  m»^  ■»  la*  '.nuiii:i  w  Jiiuu!  inii:  ':tziasBk 
nut  vn  lUTUhprr;  n  :n»  'ohp  u  tih  Tiiinwi  ?*Ti\Trmi!». 
uuiir  11  -;ii*  '^uw  ir  ^.ih  ?'uniut  uiu  iusaiiL  iml  -an:  jl  -ditf 
vuw  u  inriiu. 

i.  .:.  ^Tnit  ;  Lev    "^TT.  ».  1,  <-  f. 

3.  lai  i-  •^    : .  inn  *»     It'-tim  unt  «*i«t*v  ir  u:  -iiH  limusauiajj- 
\-n'^»ru\»«  \r  fMuiT  uut  'Or:iB».  ai  ^i»uwiL  a/no  iiriz  k  "mai 

!>,  111.  ♦.•*-"   -  .  iu*»  :      i^ii'Ti  l&iitriri  '^^^wr?  innoa*. 


APPENDIX  VII  533 

p.  221,  8.  77  (3),  line  7.  AJier  Governments  iiMefi  and  of  any 
matter  of  general  public  interest. 

p.  221, 8.  77  (3),  lines  8,  9.    Leave  oti^  as  to  subject  or  otherwise. 

p.  221, 8.  ^^  (3),  Unes  10  to  15.  Leave  out  or  declared  .  .  .  sub- 
section (b). 

p.  222,  line  I.  AJier  meetings  insert  of  the  Governor  of  Bengal 
in  Council. 

p.  222,  line  g.  Far  and  read  or  of  any  matter  of  general  public 
interest  or. 

p.  222,  lines  13, 14.    Leave  out  note  (6). 

p.  222,  s.  78.  In  the  added  marginal  note^  for  s.  48  read  ss.  39,  40, 
41,  48. 

p.  223,  line  13.    Leave  oti^  it  is  believed  and  as  much  as  possible. 

p.  223,  line  9  from  bottom,    tor  (c)  read  (d). 

p.  225,  Tabular  Statement.  Column  I :  afur  Governors  of  and 
after  Member  of  Council  ir^eri  Bengal.  Column  2  :  for 
76,800  read  SOyOOO,  for  61,440  read  64,000,  j^  45,000  (in 
three  places)  read  48,000^  for  45,977  read  45,980,  and  before 
Rs.  3,200  insert  plus.    Column  3  :  for  3,500  read  5,000. 

p.  225,  footnote.  Add  Smaller  allowances  are  payable  if  the 
officer  is  then  resident  elsewhere. 

p.  226,  line  2.    Before  Madras  ir^ert  Bengal. 

p.  226,  line  12.  After  Governor-General  insert  the  Governor  of 
Bengal. 

p.  226,  line  17.    Before  Madras  insert  Bengal. 

p.  229,  line  20.  Before  Governor  of  Madras  ir^ert  Governor  of 
Bengal. 

p.  229,  line  22.     Leave  out  to. 

p.  230,  s.  84  (4).  Add  as  a  footnote  Under  the  Indian  Councils 
Act,  1909,  the  GU)vemor-General  must  appoint  a  Vice- 
President. 

p.  230,  8.  85.  Add  to  the  marginal  references  9  Edw.  VII,  c.  4, 
8.  4  ;  2  &  3  Geo.  V,  c.  6,  s.  4. 

p.  230,  line  25.  Before  the  Governor  of  Madras  insert  the  Governor 
of  Bengal. 

p.  231,  line  14.  After  vacancy  insert  the  Vice-President,  or,  in  his 
absence. 

p.  231,  8.  86,  marginal  note.    Before  Madras  insert  Bengal. 

p.  231,  8. 86.    To  the  marginal  reference  add  9  Edw.  VII,  c.  4,  s.  4. 
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p.  263.    Afieit  8. 123  insert : — 

Laying  of  documenU  before  Parliament, 

123A.    All   pioclamations,  xegolationB  and  rules  ^en^^ 

made  under  the  Indian  Oouncils  Act,  1909,  nroolama- 

other  than  rules  made  by  a  Lieutenant-  &ns»  &o., 

Governor  for  the  more  convenient  transac-  ^^!® 

tion  of  business  in  his  Council,  must  be  laid  ^^^^ 

before  both  Houses  of  Parliament  as  soon  [9  Edw. 

as  may  be  after  they  are  made.  vll,  o.  4, 

8. 7.] 

p.  263,  line  10  from  bottom.  For  governor  read  lieutenant- 
governor  in  council. 

p.  263,  line  7  from  bottom.  After  Council  insert  lieutenant- 
governor  in  council. 

p.  265,  line  4  from  bottom.    For  thirteen  read  fifteen. 

p.  265,  line  3  from  bottom.  After  namely  insert  the  Governor  of 
Bengal  in  "Council. 

p.  265,  line  2  from  bottom.  Lea/ve  out  Lieutenant-Governor  of 
Bengal  and  insert  Lieutenant-Governor  of  Bihar  and 
Orissa  in  Council. 

p.  266,  lines  I  and  2.  Leave  out  the  Lieutenant-Governor  of 
Eastern  Bengal  and  Assam  and  insert  the  Chief  Com- 
missioner of  Assam  ;  the  Chief  Commissioner  of  Delhi. 

p.  266,  note  (d),  line  2.  After  Allahabad  insert  and  any  chartered 
High  Courts  which  may  be  established  under  the  Lidian 
High  Courts  Act,  1911. 

p.  272,  line  14  from  bottom.    Add  as  a  footnote  See  s.  93  of  Digest. 

p.  273,  line  2  from  bottom.  Before  Madras  insert  Bengal,  and  for 
Bengal  read  Bihar  and  Orissa. 

p.  281.    In  the  remarks  on  s.  20,  afier  106  insert  s.  27. 

p.  281.  In  the  remark  on  the  third  portion  ofs,  24,  after  57  insert 
and  9  Edw.  VII,  c.  4,  s.  2  (i). 

p.  282.    In  the  first  remark  on  s.  2$ffor  24  &  25  read  21  &  22. 

p.  282.    In  the  second  remark  on  s.  25,  after  97  insert  s.  8. 

p.  282.  To  the  last  remark  on  s.  25  add  Provision  as  to  residence 
modified  by  9  Edw.  VII,  c.  4,  s.  2  (i). 

p.  282.  To  the  remark  on  s.  28  add  Repealed  as  to  British  India 
by  Act  XII  of  1873. 

p.  283.    In  the  first  remark  on  s.  Z7*f^  7^  ^^^  79* 
hbsvt  ij  n 
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p.  306.  To  the  second  remark  on  s.  18  add  Amended  by  i  &  2 
Geo.  V,  c.  25,  8. 1. 

p.  311.  To  the  remark  ons.y  add  Amended  by  9  Edw.  VII,  c.  4, 
8.  4* 

p.  313.    In  the  remark  ofpoiite  8.  2(iy  for  y2  read  yi. 

p.  314.  To  the  first  remark  on  s.  34  add  Amended  by  9  Edw.  VII, 
c.  4,  s.  4. 

p.  314.    In  the  remark  on  s,  37,  for  (4)  read  (5). 

p.  315.  To  the  remarks  on  s.  45  add  Amended  by  9  Edw.  VII, 
c.  4,  8.  4* 

p.  315.  To  the  remark  on  ss.  50,  51,  add  The  words  "  the 
Governor  of  the  Presidency  of  Fort  William  in  Bengal " 
inserted  in  s.  50  and  the  words  "and  Governor  of  the 
Presidency  of  Fort  William  in  Bengal "  in  s.  50  repealed 
by  2  &  3  Geo.  V,  c.  6,  s.  4. 

p.  316.  To  the  remarks  on  s.  2  add  Amended  by  i  &  2  Geo.  V, 
c.  18,  8.  I. 

p.  316.  To  the  remarks  on  s.  16  add  Since  revived  by  i  &  2 
Geo.  V,  c.  18,  8.  2. 

p.  322.    Add  the  foUowing  tdble  : — 


7  Edw.Vn, 
C.35. 

8,  I 
8.  2 

8.3         • 
8.  4 

9  Edw.  VII, 
c.  4. 

8.  I 


B.  2  (l) 


The  Council  of  India  Act, 
1907. 

Nmnber  of  members  - 

Newly  appointed  members 
to  have  last  left  India 
within  five  years. 

Salary  of  members 

Term  of  office  of  members  - 
Repeals      .        .        -        - 

The  Indian  (Councils  Act, 
1909. 

Election       of      members ; 

number     of     members ; 

quorum  ;  term  of  office  ; 

casual  vacancies. 
Number    and    qualification 

of   members   of    Madras 

and  Bombay  Councils. 

Kn2 


Reproduced  by  s.  3 

(I). 

Reproduced  by  s.  3 
(3)- 

Reproduced  by  s.  3 

(9)- 
Reproduced  by  s.  3 

(4). 
Spent. 


Reproduced  by  ss.  60, 
71.  73- 

Reproduced  by  s.  51 
(2).  (3). 


>3 
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■nnrii. 
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1  ..  • 


A  nTMHnTmflTtt 
.  nnrtrntTJiA«T.  md  f-inctiOliH 


• » 


VPTWt  bT  5.    c-r, 


^nimt  a.n  to  t^e.nsBiL. 

vaotied  TO  t^ihac  ancL 
►nsaa  t-v  z  ^  \ 
:«-o.  r.  ■-.  r.,  s.  ^ 

i^iezrea  ro  m  note  to 


.m«icnnn       ^        linnefw 
.   L.4»iir«^nsLnt-iTovi*mnrs* 


Referred  to  m  natm 
•o  8.  55  (II. 


Rftferreci  ro  iil 

-r»     ..H.     ^5,    '3.     ■^, 


=       -Li. 
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•V  f.  rr    ,  f».  f,"Mi. 
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^^o.  V,r.fi,  ?s.  4(1). 
Ft^'f.r/*''l«ir/>!fi    by    Ap- 
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I  &  2  Geo. 
V,  c.  i8. 

8.  I 
8.  2 

8.  4 

I  &  2  Geo. 
V,  c.  25. 

8.  I 
8.  2 


2&  3  Geo. 
V,  c.  6. 


8.  I 

(I) 

and 

prov. 

(a). 

8.    I 

(I), 

prov.(6). 

8.  I 

(2) 

8.  2 

- 

8.3 

* 

8.4 

(I) 

8.  4  (2) 

Schedule, 
Parti. 

Schedule, 
Part  II. 


Thb  Indian  High  Courts 
Act,  1911. 

Maximum       niunber       of 

Judges. 
Additional  High  Courts 


Temporary  Judges 
Salaries  of  Judges 


The  Government  of  India 
Act  Amendment  Act, 
1911. 

Gratuities       to       personal 

representatives. 
Connrmation  of  past  grants 

of  gratuities. 


The  Government  of  India 
Acr,  1912. 

Powers  of  Governor  and 
Council  of  Fort  William 
in  Bengal. 

Advocate -General  of  Ben- 
gal. 

Power  to  extend  limits  of 
Calcutta. 

Bihar  and  Orissa  Executive 
Council. 

Lemslative  Councils  for 
Chief  Commissioners. 

Amendments 

Repeals      -        -        -        - 
Power    to    transfer    terri- 
tories. 
Amendments      ... 

Repeals      -        -        -        - 


Reproduced  by  s.  96 

(I). 

Referred  to  in  note  (a) 
to  8. 96  and  note  (6) 
to  8.  104. 

Referred  to  in  note  (6) 
to  8.  96. 

Reproduced  by  s.  22 

(2). 


Reproduced  by  s.  19. 
Spent. 


Reproduced  by  s.  50 
(4),  (5). 

Referred  to  in  foot- 
note to  8.  71  (4). 
Reproduced  by  s.  59. 

Referred  to  in  note  to 

8.55(1). 
Referred  to  in  notes 

to  88.  58,  74. 

Reproduced  by  8S.  71 

(2),  73  (2),  85  (I). 
Spent. 
Reproduced  in   note 

to  8.  57. 
Reproduced  by  s.  85 

and  Appendix  II. 
Spent. 
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415,  line  ip  from  bottom.  AfUt  members  insert  (or,  in  the 
case  of  Bihar  and  Orissa  and  of  Assam,  one  expert  member). 

p.  416,  line  16.    AfUf  1909  inwri  as  amended  in  1912. 

p.  417,  line  5.  Insert  a  new  heading  (6)  is  an  official ;  or,  and  re- 
letter  the  subsequent  headings, 

417,  line  II  from  bottom.  Far  (/)...  (i)  read  (g),  (A),  (i)  and 

417,  lines  6  and  5  from  bottom.  Far  Governor  in  Council  or 
Lieutenant-Governor  read  Local  Government. 

p.  418,  line  15  from  bottom.    Far  the  Appendix  read  Appendix  II. 

p.  419,  lines  4,  5.    Leave  out  or  (3)  .  .  .  Council. 

419,  line  10  from  bottom.  Be/are  in  insert  Muhammadans,  and 
leave  out  Eastern  and  and  Assam. 

419,  line  8  from  bottom.  Far  and  jute  industries  read  industry, 
leave  out  Eastern,  and  after  Assam  insert  mining  in  Bihar 
and  Orissa. 

p.  419,  line  7  from  bottom.    Far  Bengal  read  Bihar  and  Orissa. 

p.  420,  line  16  from  bottom.  Ta  Bengal  add  as  a  faatnate  In 
Bengal  delegates  have  been  abolished  by  the  Regulations 
of  19 1 2,  and  all  voting  is  direct. 

p.  423,  line  14.    Before  Act  insert  Councils. 

p.  424,  line  4.  After  moved  insert  consistently  with  the  public 
interests. 

p.  425,  lines  7  and  6  from  bottom.  Far  November  15,  1909  read 
1912. 

p.  425,  last  6  lines.  For  Regulation  XIII  .  .  .  councils  read  The 
Regulations  for  the  several  councils,  in  prescribing  a 
quorum,  omit  reference  to  the  presence  of  the  President  or 
Vice-President  (which  is  secured  by  Statute)  and  merely 
state  that,  in  order  to  form  a  (juorum,  a  certain  number 
of  members  must  be  present,  viz.  15  additional  members 
in  the  Govemor-General's  Council  and  10  in  the  Councils 
of  Bengal,  Madras,  Bombay,  and  Bihar  and  Orissa,  and  10 
members  in  the  United  Provinces,  8  in  the  Punjab  and 
Assam,  and  6  in  Burma. 

p.  430,  Sch.,  lines  4,  5.  Leave  aut  Lieutenant  and  of  the  Bengal 
Division  of  the  Presidency,  and  after  William  insert  in 
Bengal. 

p.  430,  Sch.,  lines  8,  0.  Far  the  Province  of  Eastern  Bengal  and 
Assam  read  Bihar  and  Orissa. 

pp.  432  to  435.    Far  A'ppendix  II  substitute  thefallaunng  : — 
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APPENDIX  II 
CONSTITUTION    OF    THE    LEGISLATIVE    COUN- 
CILS UNDER  THE  REGULATIONS  OF  NOVEM- 
BER 1909  AS  REVISED  IN  1912 

INDIA 

Ex  Officio. 
The  BIX  Ordinary  Members  of  the  Govetnor-GeEerara 
Council,  the  Commander-in- Chief,  and  the  Lieu- 
tenant-Governor or  Chief  CommiBsioner  ol  the 
province  in  which  the  Council  sits      . 

Additional. 
Kominated  members,  of  whom  not  more  than  28 
must  be  officials,*  and  of  whom  three,  being  non- 
officials, shall  be  selected  respectively  fromthe  land- 
holders of  the  Punjab,  the  Muhammadans  of  the 
Punjab,  and  the  Indian  Commercial  Community 

Elected  Members,  elected  by 

(a)  The  Provincial  Legislative  Councils  *  .         13 

(6)  Thelandholdersof  Madras,  Bombay,  Bengal, 
the  United  Provinces,  Bihar  and  Orissa.and 
the  Central  Provinces      ,         .         ,         ,  6 

(c)  The  Muhammadans  of  Madras,   Bombay, 

Bengal,  the  United  Provinces,  and  Bihar 

and  Orisaa 3 

(d)  The    Muhammadan    landholders    in    the 

United  Provinces  or  the  Muhammadans  of 
Bengal  (at  alternate  elections)  .         .  I 

(e)  The  Chambers  of  Commerce,  Calcutta  and 

Bombay 2 


Total . 
or,  including  tlie  Governor-General . 


Ez  Officio. 

Members  of  the  Executive  Council 
A  d  vocate  -  G  enera  1 


'  Nino  of  tbeee  are  to  be  ofliciale  reprcBonting  provincM. 

'  Those  elootione  are  made  by  tLe  non-oliicial  members  of  the  couDoils. 
There  u  no  IcgiiilBtive  t-ouncil  in  the  Central  PruviDcca  at  pri'sont,  but  oim 
is  about  to  be  constituted.  MDaiitvhi1(>  tho  luproBGntutive  on  tho  Governor- 
General's  CoudoU  la  olootod  bj  the  District  Coimcils  aud  Municipal  C< 
mitteei. 
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Addiiumal. 

Nominated  members,  of  whom  not  more  than  i6  are 
to  be  officiab,  and  one  is  to  be  a  representative 
of  Indian  Commerce 21 

Nominated  experts,  who  maj  be  either  officials  or 
non-officials 2 

Elected  members,  elected  by 

(a)  The  Corporation  of  Madras        .        .        .  i 

(b)  Mmiicij^lities  and  District  Boards  9 

(c)  The  Universi^ I 

(d)  The  Landholders 5 

(e)  The  Planting  Community  .        .        .  i 

if)  Muhammadans 2 

(g)  The  Madras  Chamber  of  Commerce  .  I 

(A)  The  Madras  Trades  Association  I 

—  21 

Total     ...  48 

or,  including  the  Grovemor      .  49 

BOMBAY 

Ex  Officio. 

Members  of  the  Executive  Council          ...  3 

Advocate-General  I 

Additional. 

Nominated  members,  of  whom  not  more  than  14  are 

to  be  officials 21 

Nominated  experts,  who  may  be  either  officials  or 

non -officials 2 

Elected  members,  elected  by 

(a)  The  Corporation  of  Bombay       ...  i 

(6)  Municipalities 4 

(c)  District  Boards 4 

{d)  The  University I 

(e)  The  Landholders 3 

(f)  Muhammadans 4 

(g)  The  Bombay  Chamber  of  Commerce  .  .  I 
(A)  The  Karachi  Chamber  of  Commerce  .  I 
(t)  The  Millowners'  Associations  of  Bombay  and 

Ahmedabad I 

(j)  The  Lidian  Conmiercial  Conmiunity  .  I 

—  21 

Total    ...  48 

or,  including  the  Grovemor     .        •  49 
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Ex  OJitno. 
Members  of  the  Executive  CoimcU  .        .        , 

Additional. 

Nominated  members,  not  more  than  i6  to  be  officiala 
and  one  to  be  a  representative  of  the  European 
Commercial  Community  outside  Calcutta  and 
Chittagoug,  and  one  of  Indian  Commeice    . 

Nominated  esperta,  who  may  be  either  officiala  or 
non-of&cisls 


Burd- 


Elected  members,  elected  by 

(a)  The  Corporation  of  Calcutta 

(b)  Municipalitiea 

(c)  District  and  Local  Boards . 

(d)  The  TJniveraity 

(e)  The  Landholders  of  the  Presidency, 

wan,  Bajshahi  and  Dacca  Divisions 

(f)  Muhammadans 

ig)  The  Bengal  Chamber  of  Commerce 
(A)  The  Calcutta  Trades  Association 
{»')  The  Chittagong  Port  Commiaaioners 
(it)  Commiaaioners  of  tlie  Corporation  of  Cal- 
cutta (excluding  nominees  of  Govemment) 

(I)  The  Tea-planting  Community     . 

(m)  Municipalities  of  the  Chittagong  Division 
or(ataltemateelection8)LandholderBofthe 
same  Division 


Total     . 
or,  including  tlie  Governor 


BIHAR  AMD  ORI88A 


Ex  Officio. 
Members  of  Executive  Council 


Nominated  members,  not  more  than  15 1«  be  olRciala 

Nominated  expert,  who  may  be  either  an  official  or 

a  non-official 
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Elected  members,  elected  by 

(a)  Municipalities 

(b)  District  Boards 

(c)  The  Landholders 

(d)  Muhammadans 

(e)  The  Planting  Community 
(/)  The  Mining  Community 


5 
5 
5 

4 

I 

I 

—  21 


Total     . 
or,  including  the  Lieutenant-Oovenior 


44 
45 


UNITED  PROVINCES 

Nominated  members, not  more  than  20  to  be  officials, 
and  one  to  be  a  representative  of  Indian  commerce 

Nominated  experts,  who  may  be  officials  or  non- 
officials     

Elected  members,  elected  by 

(a)  Large  Municipalities  in  rotation 

(b)  District  Boards  and  Smaller  Municipalities 

(c)  Allahabad  University        .        .        .         . 

id)  The  Landholders 

(e)  Muhammadans 

(/)  The  Upper  India  Chamber  of  Commerce 


Total     . 
or,  including  the  Lieutenant-Governor . 


26 


4 

9 

I 

2 

4 

I 

49 
50 


PUNJAB 

Nominated  members,  not  more  than  lo  to  be  officials 
Nominated  experts,  who  may  be  either  officials  or 

non-officials 

Elected  members,  elected  by 

(a)  The  Punjab  Chamber  of  Commerce   . 

(b)  The  Punjab  University      .... 

(c)  Municipal  and  Cantonment  Committees 

(d)  District  Boards 


I 
I 


o 

.> 


i6 

2 


—         8 


Total     . 
or,  including  the  Lieutenant-Governor 


26 

27 


-o  ovER:<:4£rfT  •  f  :xdl\ 


.  I   I  •  n  r»rt^f«riit  .v..f  [-itnitfue  mniuifttun 

UUl'.ltW 


•litiiiui 

■^.  t,       .  .       ■••it'""       •"?■•<»'• 


318 
.13 
1907a 


Il.l>.eitj,c,p._ 

the  goTeinment  of 
India  ... 

i 


